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PREFACE. 


Those  conversant  with  law  will  appreciate, — though 
they  glance  through  this  book  in  the  most  casual  manner 
— ^that  it  contains  much  that  pertains  to  the  commercial 
existence  of  every  State  and  this  country  as  a  whole. 

Agency  exists  in  many  forms,  and  effects  all,  from  the 
most  menial  individual  to  the  most  powerful  corporation. 
The  scope  of  agency,  with  all  the  minutia  incidental  to 
it,  is  treated  of  in  a  manner  simple  and  easy  to  under- 
stand by  all  people,  though  they  have  but  a  common 
school  education. 

There  have  been  many  changes  in  agency  since  the 
time  it  w^as  governed  by  the  common  law,  and  now  while 
the  statutes  of  different  States  govern  in  their  respective 
territory,  the  general  law  of  agency  as  a  whole  is  un- 
changed. 

This  book  will  prove  an  interesting  study  for  the  stu- 
dent, it  will  attract  the  attention  of  the  reader,  for  each 
will  see  through  its  many  pages  a  declaration  of  the  law 
as  it  applies  to  some  case  within  his  own  life's  history. 

The  subjects  of  Bailment  and  Common  Carriers  are 
elaborately  dwelt  upon,  considering  the  extent  of  the 
volume,  and  all  questions  incident  to  the  subjects  are 
fully  explained  and  corroborated  by  authorities  substan- 
tiating the  argument  or  statement  of  the  author. 

It  is  a  work  that  should  be  slowly  and  thoughtfully 
read  for  its  words  are  those  of  truth  and  law. 
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THE    LAW    OF   AGENCY. 


CHAPTER  I. 

THE  SUBJECT  OUTLINED  AND  DEFINED. 

Sec.  551.  AGENCY  AS  A  SEPARATE 
BRANCH  OF  LAW.— The  subject  of  Agency, 
though  a  well-known  and  important  branch  of  law  to* 
day,  was  scarcely  recognized  by  the  earlier  Common  Law 
writers,  and  left  undistinguished  from  "Master  and 
Servant"  by  Blackstone.*  In  searching  for  the  earliest 
recognition  of  the  principles  which  govern  the  relation 
existing  between  a  principal  and  his  agent,  we  find  in 
the  Roman  or  Civil  Law,  certain  rules  which  correspond 
with  the  modern  concej)tion  of  Agency.  Thus,  at  the 
Civil  Law  if  a  person  contracted  with  a  son  or  slave  on 
the  faith  of  their  separate  estate  (peculium),  he  had  a 
remedy  against  the  father  or  owner  to  the  extent  of  the 
separate  estate.  And,  in  case  the  father  or  "paterfam- 
ilias" authorized  the  contract  of  the  person  over  whom 
he  had  authority,  or  took  advantage  of  it  after  being 
made,  he  was  held  to  accept  the  liabilities  as  well  as  the 

*"There  is  yet  a  fourth  species  of  servants,  if  they  may  be 
so  called,  being  rather  in  a  superior,  a  ministerial  capacity; 
such  as  stewards,  factors  and  bailiffs;  whom,  however,  the  law 
considers  as  servants  pro  tempore  with  regard  to  such  of  their 
acts  as  affect  their  master's  or  employer's  property."  (1  Bl. 
Com.  427.) 
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rights  under  such  contract.  So  that  the  father  or  prin- 
cipal who  authorized  or  ratified  the  act  secured  the  bene- 
fit and  assumed  the  liabilities  on  the  contract,  while  the 
person  who  made  it,  or  the  agent,  was  superseded  by  the 
principal.*  But  this  rule  of  representation  applied  only 
to  persons  under  the  authority  of  another,  and  persons 
"sui  juris,"  or  able  to  contract  in  their  own  right,  when 
employed  by  another,  did  not  bind  their  principal  di- 
rectly, but  only  indirectly  by  a  cession,  real  or  feigned, 
of  the  rights  acquired  in  the  transaction! 

At  the  Common  Law,  as  has  been  seen,  Agency  was 
confounded  with  employment.  But  now,  independent 
of  assignment.  Agency  is  recognized  as  the  represen- 
tation of  one  man  by  another.  "And  it  would  seem," 
says  Anson,  "that  this  liability  of  one  for  the  act  or  de- 
fault of  another  springs  universally  from  the  contract 
of  employment."! 

Sec.  552.  SAME  SUBJECT  —  DISTIN- 
GUISHED FROM  MASTER  AXD  SERVANT. 
— While  an  agency  may  be  deemed  an  employment,  the 
word  "agency"  is  not  synonymous  with  "employment." 
Anson  explains  that  an  agency  is  an  emplojonent  for 
the  purpose  of  bringing  the  employer  into  legal  relations 
with  a  third  party.  §  Professor  INIechem,  after  admit- 
ting that  the  difference  between  principal  and  agent 
and  master  and  servant  is  one  of  degree  only,  and  not 

*Anson  on  Contracts,  329. 
f  Anson  on  Contracts,  330. 
IContracts,  330. 
§  Contracts,  333. 
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of  kind,  states  that  the  true  distinction  is  to  be  found 
in  the  nature  of  the  undertaking,  and  the  time  and  man- 
ner of  its  performance.  "Agency,"  he  says,  "properly 
relates  to  transactions  of  business  with  third  persons, 
and  implies  more  or  less  of  discretion  in  the  agent  as 
to  the  time  and  manner  of  his  performance.  Service, 
on  the  other  hand,  has  reference  to  actions  upon  or 
about  things.  It  deals  chiefly  with  matters  of  mere  man- 
ual or  mechanical  execution,  in  which  the  servant  acts 
under  the  direction  and  control  of  the  master."* 

The  fact  that  agency  or  the  relation  between  prin- 
cipal and  agent  is  so  closely  allied  to  that  of  master 
and  servant  accounts  for  the  many  principles  pertain- 
ing to  the  latter  subject,  which  are  found  in  all  trea- 
tises on  agency.  Whether  agency  be  regarded  as  a 
higher  form  of  service,  or  service  as  a  lower  form  of 
agency,  is  not  material  to  our  consideration  of  the  sub- 
ject, if  we  bear  in  mind  that  the  agent  acts  in  a  repre- 
sentative capacity,  with  authority  derived  from  the  prin- 
cipal. 

Sec.  553.  SAME  SUBJECT— ITS  RELATION 
TO  CONTRACT.— We  have  seen  in  considering  the 


*Agency,  Sec.  2.  See  also  Wharton  on  Agency,  Sees.  19, 
20.  This  distinction  corresponds  with  that  of  the  Codes.  Thus 
the  California  code  defines  an  agent  as  "one  who  represents 
another  called  the  principal  in  dealings  with  third  persons." 
(Sec.  2295.)  And  a  servant  as  "one  who  is  employed  to  render 
personal  service  to  his  employer,  otherwise  than  in  the  pur- 
suit of  an  independent  calling,  and  who  in  such  service  remains 
entirely  under  the  control  and  direction  of  the  latter,  who  is 
called  the  master."     (Sec.  2009.) 
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subject  of  Contract  that,  as  a  general  rule,  one  man 
cannot  by  contract  with  another  confer  rights  or  im- 
pose obligations  on  a  third  person.*  Agency  is  an  ex- 
ception to  this  rule,  as  the  person  making  the  contract, 
the  agent,  represents  the  third  person,  the  principal, 
and  is  employed  for  the  very  purpose  of  bringing  the 
principal  into  legal  relations  with  others.  Hence, 
agency,  though  a  form  of  employment,  and  generally 
arising  from  a  contract  between  the  parties,  is  not  dis- 
tinctly a  contract  relation. 

Sec.  554^.  AGENCY  DEFINED.— "Agency  is  a 
legal  relation,  founded  upon  the  express  or  implied  con- 
tract of  the  parties,  or  created  by  law,  by  virtue  of  which 
one  party — the  agent— is  employed  and  authorized  to 
represent  and  act  for  the  other — the  principal — in  busi- 
ness dealings  with  third  persons."! 

An  agency  may  be  regarded  as  a  function  or  employ- 
ment, and  consists  of  the  power  or  authority  which  the 


*yol.  4,  Cyclopedia  of  Law,  Sec.  472. 

fMechem  on  Agency,  Sec.  1. 

Other  definitions  of  Agency  are:  "Agency  is  a  contract  by 
which  one  person,  with  greater  or  less  discretionary  powers, 
undertakes  to  represent  another  in  certain  business  relations." 
(Wharton,  Agency,  Sec.  1.)  "Agency  is  founded  upon  con- 
tract, either  express  or  implied,  by  which  one  of  the  parties 
confides  to  the  other,  the  management  of  some  business  to  be 
transacted  in  his  name  or  on  his  account,  and  by  which  the 
other  assumes  to  do  the  business  and  to  render  an  account  of 
it."  (Kent  Com.  2,  p.  784.)  "The  relation  between  one  who 
authorizes  another  to  act  in  his  stead,  and  the  one  who  acts." 
(Abbott's  Law  Diet.  "Agent.") 
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agent  has  conferred  upon  him  by  the  principal  to  deal 
with  third  persons.  As  between  principal  and  agent 
the  agency  is  a  trust,  as  between  the  principal  and  thii'd 
persons  it  is  a  power. 

Sec.  555.  AGENT  DEFINED.— An  agent  is  one 
who  is  authorized  to  act  for  another  in  dealing  with 
third  parties.*  An  agent  is  sometimes  called  an  attor- 
ney, proxy,  delegate  or  representative. 

Sec.  556.  A  PRINCIPAL  DEFINED.— The 
person  from  whom  the  agent's  authority  emanates,  or 
who  has  the  power  to  subsequently  ratify  the  agent's 
act,  is  the  principal.  The  principal  is  also  called  the 
employer,  constituent  or  chief.f 


*"Agent.  One  who  acts  for  or  in  the  place  of  another  in 
virtue  of  an  existing  authority  or  power  from  him."  (Abbott's 
Law  Diet.)  "An  agent  is  a  person  duly  authorized  to  act  on 
the  behalf  of  another,  or  one  whose  unauthorized  act  has  been 
duly  ratified."      (Ewell's  Evans'  Agency,  1.) 

"Agent  must  be  distinguished  from  servant,  which  is  one 
who  acts  by  authoritj^  and  for  the  benefit  of  another,  but  with- 
out standing  in  his  place;  also,  from  representative,  which  may 
signify  (as  in  the  case  of  an  executor)  one  who  was  designated 
to  act  by  the  choice  of  the  person  whom  he  represents,  but  whose 
present  continuing  authority  is  derived  from  the  law ;  also,  from 
trustee,  who  acts  in  behalf  of  one  person,  in  virtue  of  an  author- 
ity derived  from  another."     (Abbott's  L.  Diet.) 

The  Codes  distinguish  agencies  as  Actual  and  Ostensible; 
An  actual  agency  exists  where  the  agent  is  really  employed  by 
the  principal ;  it  is  ostensible  when  the  principal  either  intention- 
ally, or  through  want  of  ordinary  care,  leads  a  third  person 
to  regard  another  as  his  agent  who  is  not  really  employed  by 
him.     (Cal.  Code,  Sees.  2298-2300.) 

fStory,  Agency,  Sec.  3, 
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Sec.  557.     CLASSIFICATION  OF  AGENTS.— 

As  regards  the  extent  of  their  authority,  agents  are  clas- 
sified as  Universal,  General  and  Special. 

Other  divisions  are:  As  regards  the  nature  of  the 
agency,  Mercantile  and  Non-mercantile;  as  regards  the 
obligation  assumed  by  the  agent,  Del-credere  and  not 
Del-credere;  as  regards  the  degree  of  diligence  which 
the  agent  must  exert,  agents  are  either  Gratuitous  or 
Paid ;  and  as  respects  the  skill  required  of  them  they  are, 
Professional  and  Non-professional. 

An  universal  agent  is  one  authorized  to  transact  all 
the  business  of  his  principal.  It  follows  that  a  principal 
could  have  but  one  universal  agent.  It  has  been  doubted 
whether  such  an  agency  could  actually  exist.*  It  can 
only  be  created  by  clear  and  unequivocal  language,  and 
is  not  to  be  inferred  from  general  expressions,  however 
broad,  t 

A  general  agent  is  one  who  has  authority  to  transact 
his  principal's  business  generally,  or  to  transact  all  of 
his  principal's  business  of  a  particular  kind  or  at  a  par- 
ticular place.  Hence  a  principal  may  have  a  general 
agent  in  each  line  of  his  business,  or  at  each  place  where 
he  has  business  to  do. 

A  special  agent  is  one  who  is  empowered  to  act  only 
in  specific  transactions.  Thus  a  principal  may  have  as 
many  special  or  particular  agents  as  he  has  items  of 
business. 


*Story  on  Agency,  Sec.  21.     In  Barr  v.  Schroeder,  32  Cal. 
609,  a  so-called  universal  agency  came  before  the  court. 
fGulick  V.  Grover,  33  N.  J.  L.  463,  97  Am.  Dec.  728. 
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A  del-credere  agent  is  one  who  for  an  extra  commis- 
sion guarantees  the  payment  of  the  sales  he  makes. 

These  classifications  are  for  convenience  of  treat- 
ment as  well  as  of  use  in  accurately  stating  the  law 
which  is  based  upon  them. 

Sec.  558.  HOW  IT  IS  DETERMINED  TO 
WHAT  CLASS  AN  AGENT  BELONGS.— It  is 
not  always  plain  whether  an  agent's  authority  is  general 
or  special,  and  this  question  must  be  determined  by  the 
court  or  jury.  As  a  rule,  the  existence,  nature,  and  ex- 
tent of  an  agency  are  questions  of  fact  which  the  jury 
must  determine.  Where  the  grant  of  authority  is  ui 
writing,  or  a  parole  authority  without  dispute,  it  is  a 
question  of  law  for  the  court.*  If  an  agency  is  shown 
to  exist,  the  authority  is  presumed  general  rather  than 
limited,  otherwise  no  presumption  as  to  the  nature  or 
existence  of  an  agency  is  made.f 

Sec.  559.  SPECIAL  FORMS  OF  AGENCY.— 
Some  forms  of  agency  are  of  such  importance  and  uni- 
versal use  as  to  have  collected  about  them  special  rules 
of  law,  and  these  are  given  separate  consideration  by 
some  text-writers.  Under  this  class  Professor  Mechem 
considers  attorneys,  auctioneers,  bank  officers,  brokers, 
factors,  ship  masters,  etc.J 

Attorneys.  In  the  law  of  agency  the  term  "attor- 
ney," or  "attorney-at-law,"  is  frequently  used  synony- 


*Dale  V.  Pierce,  85  Pa.  St.  474 ;  Dickinson  County  v.  Miss. 
Valley  Ins.  Co.,  41  Iowa  286. 

fMechem,  Agency,  Sec.  9;  Trainor  v.  Morison,  78  Me.  160. 
|Ag€ncy,  Sees.  10-17. 
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mously  with  agent.  Generally  when  the  authority  of 
the  agent  is  in  writing  he  is  styled  an  attorney,  or  "at- 
torney in  fact."  The  more  general  significance  of  the 
term  "attorney-at-law"  is  in  reference  to  those  persons 
who  are  regularly  admitted  to  practice  in  the  courts, 
and  plead  the  cases  of  others  who  are  termed  clients. 

Auctioneers.  An  auctioneer  is  a  person  employed  to 
offer  property  for  sale,  at  public  auction,  after  due  pub- 
lic notice,  and  to  sell  to  the  highest  bidder.*  Originally 
he  is  the  agent  of  the  seller,  but  in  making  the  sale  and 
accepting  the  bid  he  becomes  the  agent  of  the  buyer.f 

Brokers.  "A  broker  is  one  who,  as  middle-man 
brings  persons  together  to  bargain,  or  bargains  for 
them,  in  the  private  purchase  or  sale  of  property  of  any 
sort,  not  ordinarily  in  his  possession."?  A  broker  is 
distinguished  from  an  auctioneer  in  that  his  sales  are 
private  instead  of  public;  he  has  no  special  property  in 
the  goods  which  he  sells,  and  must  sell  in  the  name  of 
the  principal.  Generally  he  is  paid  a  commission  or 
brokerage,  but  he  may  serve  gratuitously.  He  is  the 
agent  of  the  person  who  first  employs  him,  and  cannot 
act  for  both  parties  unless  they  so  desire  and  give  their 
full  and  free  consent. 

Factors.  Factors,  also  called  commission  merchants 
in  commerce,  are  those  whose  business  it  is  to  receive 
and  sell  goods  for  a  commission.  A  factor,  unlike  a 
broker,  is  entrusted  with  the  possession  of  the  goods 

*Wharton,  Agency,  Sec.  638. 
fMechcm  on  Agency,  Sec.  12. 
IBishop  on  Contract,  Sec.  1135. 
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he  sells,  and  generally  sells  in  his  own  name.  He  has 
a  special  property  in  the  goods,  and  a  general  lien  for 
advances.  Where  the  factor  in  consideration  of  a 
higher  commission  guarantees  the  payment  of  the 
goods  sold,  he  sells  upon  a  Del-credere  commission. 
When  he  accompanies  a  cargo  to  sell  the  same  he  is 
styled  a  supercargo. 

Sec.  560.  METHOD  OF  PRESENTING  THE 
LAW  OF  AGENCY.— Having  in  the  present  chapter 
defined  and  introduced  the  subject  which  we  are  to 
treat,  we  shall  in  the  succeeding  chapters  consider  suc- 
cessively the  follow^ing  topics,  into  which  the  subject 
of  Agency  naturally  divides  itself:  First,  the  forma- 
tion of  the  relation;  second,  the  effect  of  the  relation 
when  formed,  including  the  nature,  effect  and  execu- 
tion of  the  authority;  third,  the  rights,  duties  and  lia- 
bilities springing  from  the  relation ;  fourth,  the  termina- 
tion of  the  relation,  and,  lastly,  we  shall  consider  certain 
special  classes  of  agents. 

Sec.  561.  AUTHORITIES  ON  THE  LAW  OF 
AGENCY. — Prominent  American  authors  on  Agency 
or  principal  and  agent  are.  Story,  Wharton,  and  Me- 
chem.  The  last  mentioned  author  has  compiled  a  very 
complete  and  useful  work  for  practitioners,  and  it  is 
also  the  latest  work  of  the  three.  Ew^ell's  Evans  Agency 
is  an  American  edition  of  less  magnitude,  but  of  equal 
merit.  Wambaugh's  Cases  on  Agency  is  a  late  work 
of  value  to  the  student  or  practitioner  wishing  the  lead- 
ing cases  bearing  on  this  subject. 


CHAPTER  II. 

THE  FORMATION  OF  THE  RELATION. 

Sec.  562.  HOW  THE  RELATION  MAY 
ARISE. — Agency  being  a  relation  founded  upon  a  con- 
tract between  the  parties,  except  in  those  cases  where  it 
is  implied  by  law,  sometimes  called  an  "agency  of  neces- 
sity," it  follows  that  the  assent  of  the  parties  may  be 
signified  by  offer  and  acceptance,  as  in  the  case  of  other 
contracts.  The  authority  of  the  agent  must  be  con- 
ferred, and  is  never  inlierent,  except  in  the  few  cases 
where  it  is  said  to  be  implied  by  law.  There  must  be  an 
intention  on  the  one  side  to  confer  an  authority,  and 
on  the  other  to  assume  the  authority  granted.  This  as- 
sent of  the  parties  may  be  an  offer  of  a  promise  for  an 
act,  as  where  the  principal  requests  a  service  in  such  a 
manner  as  to  bind  himself  to  indemnify  the  person  ren- 
dering it.  Of  this  class  are  gratuitous  agencies.  So 
the  assent  may  be  an  offer  of  an  act  for  a  promise,  as  is 
the  case  when  the  agent's  unauthorized  act  is  ratified  by 
the  principal,  who  assumed  its  rights  and  liabilities.  Or 
the  assent  may  be  indicated  by  the  offer  of  a  promise 
for  a  promise,  where  the  principal  promises  to  employ 
and  remunerate,  and  the  agent  promises  to  perform  the 
work  required  of  him.* 


*See  Anson  on  Contract,  Part  VI. 
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Sec.  563.  PURPOSES  FOR  WHICH  AGENTS 
MAY  BE  CREATED.— An  agent  may  be  authorized 
to  do  any  act  which  his  principal  may  lawfully  do,  ex- 
cept those  personal  actions  to  which  the  principal  must 
give  his  personal  attention.* 

The  exceptions  to  the  general  rule  of  the  right  of 
the  principal  to  delegate  his  authority,  are:  1,  he  can- 
not delegate  another  to  do  an  act  which  is  illegal,  im- 
moral or  opposed  to  public  policy;  or,  2,  delegate  an- 
other to  perform  an  act  which  is  personal  in  its  na- 
ture.! 

Sec.  564.  THE  FIRST  EXCEPTION  CON- 
SIDERED.— In  general,  whatever  a  man  "sui  juris" 
may  do  for  himself  he  may  do  by  another.  But  this  is 
subject  to  the  exception  that  no  valid  agency  or  contract 
can  be  created  for  the  commission  or  promotion  of  an 
act  which  is  illegal,  immoral  or  opposed  to  public  pol- 
icy. Such  an  agency,  if  attempted,  is  void.  The  law 
will  neither  enforce  performance  on  the  part  of  the 
agent,  or  pajmient  for  the  service  from  the  principal, 
but  generally  leaves  the  parties  in  whatever  position  they 
may  have  placed  themselves.! 

*Cal.  Code,  Sec.  2304 ;  Story,  Agency,  Sec.  6. 

tMechem,  Agency,  Sec.  19.  There  may  be  agencies  In  crimes 
and  torts,  but  they  are  not  called  agencies. 

IMarshall  v.  Baltimore  &  Ohio  R.  R.  Co.  16  How.  314.  But 
a  principal  may  be  held  responsible  for  the  acts  of  an  agent 
though  the  real  object  of  the  agency  is  under  disapproval.  For 
if  it  is  wrong  to  do  an  act  it  is  also  wrong  to  aid  in  its  commis- 
sion. Oscanyan  v.  Arms  Co.,  103  U.  S.  261 ;  Trist  v.  Childs, 
21  Wall.  441. 
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Having  already  discussed  the  principles  of  law  ap- 
plicable to  contracts  opposed  to  public  policy,  or  tainted 
with  illegality  or  immorality  of  object,  we  shall  not  dwell 
at  length  on  the  subject  in  this  connection,  and  refer  the 
student  to  the  previous  volume  in  this  series.* 

The  law  of  Agency  offers  no  new  princij^les  in  addi- 
tion to  those  discussed  under  the  subject  of  Contract, 
as  regards  undertakings  illegal  in  their  nature,  or  op- 
posed to  public  policy.  Thus,  lobbying  agents,  or  those 
employed  to  procure  or  to  attempt  to  procure  or  de- 
feat legislation  by  use  of  personal  solicitation,  intrigue, 
or  other  undue  influence  w^th  legislators,  cannot  enforce 
payment  for  theu'  services.  Such  an  agency  is  void 
as  agamst  public  policy,  and  this  though  nothing  im- 
proper w^as  actually  done  or  intended  to  be  done.  The 
fact  that  the  contract  has  a  tendency  to  establish  cor- 
i-upt  methods  is  enough  to  stamp  it  as  one  which  public 
policy  forbids.f  But  certain  services  looking  to  the  in- 
formation of  legislators,  and  which  do  not  seek  to  preju- 
dice them  through  personal  influence,  may  be  legitimate. 
Thus  the  collection  of  data,  drafting  of  petitions,  and  the 
preparation  of  arguments  for  public  submission  to  the 
legislature  or  to  its  committees,  is  a  proper  subject  of 
employment.! 


*See  Sees.  459-462,  Vol.  4,  Cyclopedia  of  Law. 
fClippinger  v.  Hepbaugh,  5  W.  &  S.  (Pa.)  315;  40  Am. 
Dec.  519. 

tMechem,  Agency,  Sec.  23. 

Lobbying  Agents.      In  Trist  v.  Child,  supra,  Trist  claimed  to 
have  aided  the  National  Government  in  securing  the  treaty  of 
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Akin  to  lobbying  agents  are  those  who  undertake  to 
secure  contracts  through  personal  influence  from  the 
government,  or  the  heads  of  governmental  depart- 
ments, and  such  agents,  if  employed  to  do  anything 


Guadaloupe  Hidalgo,  and  engaged  Child  to  recover  the  value 
of  this  service  from  the  United  States  government.  Child  was 
unsuccessful  and  did  not  recover  anything  on  the  claim,  and 
Trist  refused  to  pay  him  for  the  service  rendered.  Child 
brought  an  action  to  recover  for  his  services,  consisting  largely 
of  personal  influence  with  legislators  in  trying  to  get  an  act 
passed  for  the  payment  of  the  claim.  The  court  held  such  an 
agency  or  contract  void  as  against  public  policy. 

In  Beal  v.  Polhemus,  67  Mich.  130,  an  agreement  for  the 
payment  of  a  sum  of  money,  conditioned  that  the  payee  erect 
a  building  at  a  stated  place  near  the  payer's  property,  and  se- 
cure it  to  be  occupied  by  the  government  postoffice,  was  held 
not  to  be  void  as  against  public  policy.  It  having  appeared 
that  the  payee,  though  a  politician,  had  used  no  undue  influ- 
ence in  securing  the  location  of  the  postoffice,  and  had  been 
guilty  of  no  corruption  or  corrupt  practices  in  the  matter. 
This,  however,  is  an  exceptional  case,  and  seems  to  be  con- 
trary to  the  weight  of  authority  in  such  cases.  See  Elkhart 
Co.  Lodge  V.  Crary,  98  Ind.  238 ;  Tool  Co.  v.  Norris,  2  Wall. 
45. 

The  language  of  Mr.  Justice  Swayne  in  Trist  v.  Child, 
supra,  is  worthy  of  notice  in  view  of  the  appalling  amount  of 
bribery,  intimidation  and  corruption  both  by  individuals  and 
corporations  which  now  accompanies  national  and  State  legis- 
lation. "The  foundation  of  a  republic  is  the  virtue  of  its  citi- 
zens. They  are  at  once  sovereigns  and  subjects.  As  the  founda- 
tion is  undermined  the  structure  is  weakened.  When  it  is  destroy- 
ed the  fabric  must  fall.     Such  is  the  voice  of  universal  history. 

The  agreement   in  the  present  case   was   for 

the  sale  of  the  influence  and  exertions  of  the  lobby  agent  to 
bring  about  the  passage  of  a  law  for  the  payment  of  a  private 
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further  than  present  the  bids  of  their  employers  for  the 
public  supplies,  cannot  enforce  the  terms  of  their 
agency,  since  such  acts  are  contrary  to  public  policy 
and  void.  (Tool  Co.  v.  Norris,  2  Wall.  45.)  So  a 
contract  to  prosecute  a  claim  against  a  municipality  or 
government  would  be  void  for  like  reasons  if  it  con- 
templated the  employment  of  personal  influence  or  per- 
suasion, or  other  improper  means  upon  the  officer  or 
body  vested  with  authority  to  decide  the  matter.  (Dev- 
lin V.  Brady,  32  Barb.  518.)  In  like  manner  and  for 
like  reasons  employment  to  compromise  crimes,  or  stifle 
prosecutions  is  void;  so  services  rendered  in  procur- 
ing the  appointment  of  a  person  to  a  public  or  private 
office  or  employment,  or  in  improperly  influencing  elec- 

claim,  without  reference  to  its  merits,  by  means  which,  if  not 
corrupt,  were  illegitimate,  and  considered  in  connection  with 
the  pecuniary  interests  of  the  agent  at  stake,  contrary  to  the 
plainest  principles  of  public  policy. 

"If  any  one  of  the  great  corporations  of  the  country  were 
t3  hire  adventurers  who  make  market  of  themselves  in  this  way, 
to  procure  the  passage  of  a  general  law  with  a  view  to  the  pro- 
motion of  their  private  interests,  the  moral  sense  of  every  right- 
minded  man  would  instinctively  denounce  the  employer  and  em- 
plo3'ed  as  steeped  in  corruption,  and  the  employment  as  infamous. 

"If  the  instances  were  numerous,  open  and  tolerated,  they 
would  be  regarded  as  measuring  the  decay  of  the  public  morals 
and  the  degeneracy  of  the  times.  No  prophetic  spirit  would 
be  needed  to  foretell  the  consequences  near  at  hand." 

Comment  upon  these  remarks  would  be  superfluous;  every 
intelligent  citzcn,  ordinarily  versed  in  regard  to  current  po- 
litical methods,  and  the  means  employed  by  corporations  and 
trusts  to  secure  favorable  legislation,  will  find  food  for  thought 
in  the  words  of  this  learned  judge. 
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tions  cannot  be  upheld  when  sued  upon.  The  use  of 
open  and  honorable  means  to  secure  the  election 
or  appointment  of  a  person  to  office  is  permissible.  Thus 
a  person  may  be  employed  to  make  speeches  for  a  can- 
didate or  publish  and  circulate  arguments  favorable  to 
a  candidate.  (Keating  v.  Hyde,  23  Mo.  App.  555.) 
An  agency  to  procure  a  pardon  by  the  use  of  improper 
means  would  likewise  be  void,  unless  the  conviction  had 
been  illegal.  (Hatzfield  v.  Gulden,  7  Watts  152; 
Thompson  v.  Wharton,  7  Bush  563.)  So  services  ren- 
dered in  procuring  or  suppressing  evidence,  where  the 
intention  is  to  secure  evidence  at  all  events,  and  leading 
probably  to  the  subornation  of  witnesses,  are  mani- 
festly opposed  to  public  policy,  and  no  compensation 
can  be  collected  for  them.  (Gillett  v.  Logan  Co.,  67  111. 
256.)  Gambling  in  stocks  is  illegal,  as  is  an  under- 
taking to  corner,  control,  or  monopolize  the  market,  or 
prevent  natural  competition,  and  any  agency  or  em- 
ployment for  this  purpose  is  void.  (RajTnond  v.  Lea- 
vitt,  46  Mich.  447;  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.,  68  Pa.  St.  173.)  Agreements  to  pay  for  serv- 
ices in  corrupting  or  bribing  the  servants  or  agents  of 
another,  or  to  lead  such  agents  to  be  remiss  in  their  duty 
or  to  violate  the  confidence  placed  in  them  are  clearly 
opposed  to  public  policy  and  void.* 

As  between  the  j^rmcipal  and  the  agent,  in  order  to 
render  an  undertaking  void  as  against  public  policy,  and 
prevent  the  agent  from  recovering  for  his  services,  the 


*Mechem  on  Agency,  Sees.  20-38,  and  cases  cited. 
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agent  must  have  had  knowledge  of  the  illegal  purpose 
or  participated  in  it.  So,  where  the  undertaking  was 
apparently  lawful,  and  the  agent  was  ignorant  of  the 
facts  making  it  unlawful,  it  was  held  that  he  was  not 
affected  by  its  illegality.     (Wright  v.  Crabbs,  78  Ind. 

487.) 

Where  the  agency  is  an  entirety,  and  contains  ele- 
ments that  are  unlawful  and  others  that  are  lawful,  it 
cannot  be  so  separated  as  to  sustain  the  elements  that 
are  lawful;  otherwise,  however,  if  the  agency  is  not  an 
entirety,  for  in  this  case  the  lawful  parts  may  still  be 
enforced.  (Mechem  on  Agency,  Sec.  40;  Parsons, 
Contracts,  1,  486;  Filson  v.  Himes,  5  Pa.  St.  452.) 

Sec.  565.  THE  SECOND  EXCEPTION  CON- 
SIDERED.— A  principal  cannot  delegate  a  power  or 
authority  which  is  of  a  personal  nature,  or  which  par- 
takes of  the  nature  of  a  trust  or  confidence,  as  such  au- 
thority is  presumed  to  be  conferred  upon  considerations 
looking  to  the  personal  character  and  integrity  of  the 
individual  who  is  expected  to  perform  it.  So  an  agent 
may  not  delegate  a  personal  trust  or  confidence  to  a 
sub-agent;  and  an  authority  confeiTed  by  statute  must 
be  performed  by  the  person  named,  if  such  is  the  inten- 
tion of  the  act.     (Mechem  on  Agency,  Sec.  41.) 

Sec.  5Q6.  WHO  CAN  BE  PRINCIPALS.— Any 
person  who  by  law  is  competent  to  act  for  himself,  can, 
as  a  rule,  act  in  respect  to  the  same  thing  by  an  agent. 
The  theory  being  that  one  can  delegate  his  own  author- 
ity, and  that,  though  acting  through  an  agent  or  "alter 
ego,"  the  principal  should  have  the   same   degree   of 
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competency  as  would  be  necessary  to  do  tJie  act  in  per- 
son.* 

Corporations  may  appoint  agents  for  the  transaction 
of  their  corporate  busmess,  and  in  the  absence  of  ex- 
press terms,  the  authority  to  do  so  will  be  implied,  since 
a  corporation  can  only  act  through  its  agents,  and  the 
authority  to  appoint  agents  is  a  necessary  incident  to 
its  existence.  (Protection  Life  Ins.  Co.  v.  Foote,  79 
111.  361;  Washburn  v.  Nashville,  etc.,  R.  R.  Co., 
3  Head  638,  75  Am.  Dec.  784.)  Thus,  a  railroad  com- 
pany acts  through  its  agents  and  officers,  and  it  may 
delegate  its  authority  to  these,  if  not  prohibited  by  its 
charter,  so  far  as  may  be  necessary  to  effect  tlie  pur- 
poses of  its  creation. 

If  not  restricted  by  the  partnei-ship  articles,  each 
partner  has  implied  authority  to  employ  the  necessary 
agents  and  servants  to  transact  the  firm  business,  and 
all  of  the  partners  acting  together  may  appoint  agents 
to  act  beyond  the  scope  of  the  business.  See  Section 
526,  et  seq.,  Vol  4,  Cyclopedia  of  Law. 

Principals  being  required  to  possess  such  compe- 
tency as  is  generally  requisite  for  the  making  of  con- 
tracts, it  follows  that  persons  lacking  the  requisite  men- 
tal or  natural  capacity,  as  idiots,  lunatics  and  drunken 
persons,  and  those  under  legal  disabilities,  as  infants 
and  married  women,  cannot,  generally,  appoint  agents. 
The  rules  governing  these  classes  of  persons  have  al- 

*"Any  person  having  capacity  to  contract,  may  appoint  an 
agent."  Cal.  Code,  Sec.  2296;  Dak.  Code,  Sec.  1338;  Mechem 
on  Agency,  43. 
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ready  been  discussed  under  the  head  of  Contracts,  and 
to  these  the  student  is  referred.* 

In  certain  cases,  persons  ordinarily  incompetent  to 
contract,  may  do  so,  and  may  also  appoint  agents  to 
act  for  them.  Thus,  an  infant  may  appoint  an  agent  if 
he  is  married,  and  it  is  necessary  to  have  an  agent  to 
manage  his  household  affairs.  So  a  married  infant 
must  support  his  wife  or  she  may  act  as  his  agent  and 
bind  him  for  her  contracts  for  necessaries.  (Cantine 
V.  Phillips,  5  Harr.  428.)  Sudi  an  agency  may  be 
termed  an  "agency  of  necessity,"  or  one  created  by 
law.  (Benjamin  v.  Dockham,  134  Mass.  418 ;  Johnston 
V.  Sumner,  3  Hurl.  &  Nor.  261.)  At  Common  Law  a 
married  woman  oould  not  appoint  an  agent,  but  under 
modern  statutes  she  may  appoint  agents  to  deal  with 
her  separate  property. 

Sec.  567.  WHO  MAY  BE  AN  AGENT.— All 
persons  may  act  as  agents  except  insane  persons  and 
children  of  tender  years. f  Thus,  persons  incapacitated 
to  act  in  their  own  right,  as  monks,  infants,  feme  coverts, 
persons  attainted,  outlawed  or  exeommunicated,  slaves 
or  villeins,  and  aliens,  have  been  held  competent  to  act 
as  agents.  The  fact  that  a  person  is  incompetent  to  be 
a  principal  does  not  preclude  him  from  being  appointed 
as  an  agent.  As  a  general  rule  the  law  has  imposed 
no  limitations  on  agents  as  regards  their  competency 
save  those  which  the  facts  of  the  case  impose.     The  de- 


*Vol.  4,  Cyclopedia  of  Law,  Sees.  453-7. 
■jLyon  V.  Kent,  45  Ala.  656. 
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gree  of  competency  required  depends  upon  the  duty 
whidi  the  agent  is  expected  to  perform;  thus  while  an 
infant  may  be  an  agent,  a  burden  may  not  be  imposed 
upon  him  greater  than  he  can  reasonably  bear.  The 
principal  is  held  responsible  in  his  selection  of  agents, 
and  if  he  employs  incompetent  persons  whereby  third 
persons  are  injured,  he  will  be  held  to  account  for  the 
acts  of  such  agents. t 

Sec.  568.  SAME  SUBJECT— INFANTS  AND 
OTHERS  AS  AGENTS.— In  the  absence  of  statu- 
tory prohibitions  an  infant  above  the  age  of  seven  years 
may  be  an  agent.  But  as  between  the  principal  and 
third  persons,  if  a  very  young  person  is  employed  as  an 
agent,  he  should  be  charged  with  only  such  duties  as  a 
very  young  person  can  reasonably  be  expected  to  per- 
form. That  is,  the  commission  should  be  in  keeping 
with  the  agent's  executive  ability.  Further,  as  the  in- 
fant cannot  in  general  bind  himself  by  a  contract,  the 
principal  must  be  satisfied  with  the  imperfect  relation 
which  must  exist  between  them.  Thus,  the  infant 
would  be  liable  only  for  the  commission  of  a  tort  or  the 
neglect  of  his  duty,  and  not  for  a  breach  of  his  contract 


t"Any  person  may  be  an  agent."  Cal.  Code,  Sec.  2296; 
Ewell's  Evans  Agency,  17 ;  Mechem  Agency,  Sec.  57. 

Capacity  of  Parties.  Anson,  in  his  work  on  Contracts,  deals 
thus  shortly  with  the  competency  of  parties  to  be  principals  or 
agents:  "Any  one  may  be  an  agent,  whether  or  no  he  is,  in 
other  respects,  of  contractual  capacity ;  but  no  one  can  appoint 
an  agent  who  is  not  otherwise  capable  of  entering  into  contracts." 
Contracts,  332. 
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obligation  with  the  principal.  (Gaffney  v.  Hayden,  110 
Mass.  147.) 

A  married  woman  may  act  as  an  agent,  and  this  was 
so  at  Conunon  Law.  (Hopkins  v.  INIolineaux,  4  Wend. 
465.)  But  her  capacity  to  act  as  an  agent  was  limited; 
the  marital  relation  preventing  her  from  acting  in  every 
case  as  a  single  person.  Modern  statutes  have  enlarged 
the  contractual  capacity  of  married  women,  and  in 
many  States  they  are  now  competent  to  carry  on  busi- 
ness, and,  as  a  result,  appoint  agents  as  though  single. 
A  married  woman  may  be  the  agent  of  her  husband  as 
well  as  the  agent  of  third  persons.  She  may  represent 
her  husband  as  an  agent  in  two  distinct  ways :  1.  Where 
he  has  expressly  or  impliedly  granted  her  authority  as 
in  other  oases  of  agency,  and,  2,  where,  by  reason  of 
his  failure,  upon  insufficient  grounds,  to  provide  for  her 
maintenance,  the  law  makes  her  his  agent  to  secure  neces- 
saries. It  is  clear  that  a  married  woman  has  no  au- 
thority by  reason  of  the  marriage  relation  alone  to 
bind  her  husband  by  contract,  and  persons  who  deal 
with  a  married  woman,  assuming  to  represent  her  hus- 
band do  so  on  the  condition  of  being  forced  to  prove 
that  she  was  empowered  to  represent  him.  The  hus- 
band's authority  or  assent,  express  or  implied,  must 
be  shown.  (Benjamin  v.  Benjamin,  15  Conn.  347;  39 
Am.  Dec.  384.)  Authority  may  be  implied  from  the 
acts  and  conduct  of  the  husband,  but  not  from  the  mere 
fact  of  the  marriage  relation. 

A  husband  may  likewise  be  the  agent  of  his  wife,  but 
the  marital  relation  confers  no  authority  on  him  to  act 
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as  her  agent,  or  in  respect  to  her  separate  property. 
His  authority  must  be  as  clear  as  though  derived  from 
a  stranger,  and  be  established  in  a  satisfactory  manner, 
because  of  the  opportunity  for  undue  influence  and  co- 
ercion afforded  by  the  relation.  (Rowell  v.  Klein,  44 
Ind.  290;  Sanford  v.  Pollock,  105  N.  Y.  450.) 

A  corporation  may  act  as  the  agent  of  any  person, 
natural  or  artificial,  who  can  appoint  an  agent.  It 
should  keep  within  the  bounds  of  its  corporate  author- 
ity.    (McWilliams  v.  Detroit  Mills  Co.,  32  Mich.  275.) 

A  partnership  may  act  as  agent  for  any  person  com- 
petent to  employ  its  services,  and  any  partner  may  exe- 
cute the  authority  for  the  firm,  in  the  absence  of  direc- 
tions to  the  contrary.  (Deakin  v.  Underwood,  37 
Minn.  98.) 

An  alien  may  act  as  an  agent,  but  not  an  alien  enemy. 
During  the  existence  of  slavery  it  was  held  that  a 
slave  might  act  as  an  agent.  (Governor  v.  Daily,  14 
Ala.  469.) 

Though  a  person  be  otherwise  qualified,  he  cannot 
lawfully  assume  an  agency  when,  by  reason  of  his  re- 
lation to  others,  or  on  account  of  his  personal  interest, 
he  will,  or  may  be,  put  in  an  unfriendly  attitude  to- 
ward his  principal.  Thus,  an  agent  cannot  represent 
two  principals  whose  interests  are,  or  ought  to  be,  hos- 
tile, without  the  knowledge  and  consent  of  both,  and 
this  principle  applies  where  the  agent  has  made  himself 
the  adverse  principal.* 


♦Ames  V.  Port  Huron  Log  Driving  Co.,  11  Mich.  139;   Fitz- 
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Sec.  569.     JOINT  PRINCIPALS  DISCUSSED. 

— The  authority  to  appoint  an  agent  may  be  held  by  a 
number  of  persons  in  such  a  manner  that  the  joint  ac- 
tion of  all  will  be  necessary  to  bind  all.  Again,  the  prin- 
cipals may  be  so  associated  that  one  cannot  act  for 
all  without  having  the  sanction,  in  some  form,  of  aU 
his  associates,  such  sanction  not  being  inferrable  from 
the  joint  relation  itself.  Principals  of  this  sort  are: 
Joint  tenants,  tenants  in  common,  associations,  clubs, 
societies  and  other  voluntary  associations. 

In  the  cases  of  joint  principals  just  cited,  there  is  no 
implied  authority  of  each  principal  to  act  for  all,  as  is 
the  case  in  partnerships,  and  unless  all  join  in  the  ap- 
pointment of  an  agent  or  subsequently  assent  to  it, 
the  appointment  will  bind  only  those  who  have  joined 
in  it.f 


Simmons  v.  Southern  Ex.  Co.,  40  Ga.  330;  Bell  v.  McConnell, 
37  Ohio  St.  396 ;  Hincley  v.  Arey,  27  Me.  362. 

fPerminter  v.  KeUey,  18  Ala.  716;  54  Am.  Dec.  177;  Story 
on  Agency,  39. 

Clubs,  Societies,  Etc.  It  is  quite  generally  conceded  that 
clubs,  societies  and  the  like  voluntary  associations  are  not  part- 
nerships, and  their  members  are  not  liable  as  partners,  but  that 
their  liability  is  determined  by  the  rules  applicable  to  principal 
and  agent.  (Ash  v.  Guie,  97  Pa.  St.  493,  39  Am.  Rep.  818; 
Flemyng  v.  Hector,  2  M.  &  W.  172.)  Professor  Mechcm  has 
thus  summarized  the  rules  and  authorities  applicable  to  such 
voluntary  societies: 

1.  "That  mere  membership  in  such  an  association,  society, 
club,  or  committee  does  not  make  the  member  personally  liable 
upon  contracts  pui-porting  to  be  made  on  its  behalf,  unless  there 
is  something  in  the  charter,  by-laws,  or  articles  of  association. 
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Sec.  570.     JOINT  AGENTS  DISCUSSED.— An 

agency  may  be  conferred  upon  a  number  of  persons 
jointty,  and  these  persons  are  then  known  as  joint 
agents.  Joint  agencies  are  classified  as,  1,  Public,  and, 
2,  Private ;  the  rule  governing  the  execution  of  the  dele- 
gated power  being  different  in  each  case. 

In  case  the  business  or  transaction  is  of  a  private 
nature,  all  must  act  in  the  execution  of  the  power.  This 
is  the  general  rule  in  the  absence  of  special  directions, 
or  a  plain  intention  to  the  contrary.  (Cedar  Rapids 
R.  R.  Co.  V.  Stewart,  25  la.  115;  Hawley  v.  Keeler,  53 
N.  Y.  114.)  The  reason  of  the  rule  is,  that  the  princi- 
pal has  granted  the  authority  to  more  than  one  from 
considerations  of  a  personal  nature,  and  for  the  pur- 
pose of  having  the  benefit  of  their  combined  intelli- 
gence, experience  and  judgment  in  the  execution  of 
the  agency.  (Commonwealth  v.  Commissioners,  9 
Watts  470.)  Partnerships  do  not  come  within  this 
rule,  and  each  partner  has  authority  to  execute  author- 
ity conferred  upon  the  firm.  A  Joint  agency  terminates 
with  the  death  or  disability  of  one  of  the  agents,  unless 


authorizing  the  pledging  of  the  credit  of  the  association, 
to  which  he  is  assumed  to  have  assented  by  becoming  a  mem- 
ber, and  then  only  in  those  cases  where  the  contract  is  within 
the  limits  there  prescribed. 

2.  "That  except  in  the  case  last  mentioned,  the  member 
can  only  be  made  liable  upon  proof  of  his  express  or  implied 
assent  to  the  contract ;  but  this  may  be  shown  either  by  his 
previous  consent  or  his  subsequent  adoption  or  by  his  acqui- 
escence in  an  established  course  of  dealing."    (Agency,  Sec.  74.) 
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it  be  coupled  with  an  interest  in  the  survivors.  (Me- 
chem  on  Agency,  Sec.  77.) 

When  the  agency  is  one  of  a  public  nature,  or  cre- 
ated by  law,  the  general  rule  is,  that  a  majority  may  exe- 
cute the  trust,  if  all  have  been  notified  and  have  been 
given  the  opportunity  of  being  present  and  participat- 
ing.* 

Sec.  571.  HOW  AN  AGENT  MAY  BE  AP- 
POINTED.— Except  the  few  cases  where  an  agency 
of  necessity  is  created  by  law,  regardless  of  the  princi- 
pal, it  is  the  general  rule  that  the  authority  of  the  agent 
must  be  given  by  the  principal.  Examples  of  authority 
conferred  by  law  or  necessity  are,  where  the  wife  is  au- 
thorized to  pledge  the  husband's  credit  for  necessaries, 
or  a  shipmaster  to  contract  for  necessary  repairs.  (Ben- 
jamin V.  Dockham,  134  Mass.  418.)  In  all  other  cases 
the  authority  is  derived  from  the  will  of  the  principal. 
The  appointment  by  the  principal  may  be  express,  or 
implied;  it  may  be  oral  except  in  cases  where  a  writ- 
ten instrument  under  seal  is  made  necessary  by  rules  of 
law.  And  the  appointment  may  arise  from  the  ratifica- 
tion by  the  principal  of  the  agent's  authorized  acts. 

Sec.  572.  SAME  SUBJECT— EXPRESS  AP- 
POINTMENT.— An  express  appointment  is  one  made 
by  the  voluntary  and  express  act  of  the  principal,  as 
by  word  of  mouth  or  by  a  written  instrument.  An  oral 
appointment  is  of  the  same  efficacy  as  a  written  one,  ex- 

*Williams  V.  School  District,  21  Pick.  75,  32  Am.  Dec.  243 ; 
Soens  V.  Racine,  10  Wis.  271 ;  McCready  v.  Guardians  of  the 
Poor,  9  Serg.  &  R.  94. 
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cept  in  those  cases  where  a  writing  is  made  obhgatory. 
(Story  on  Agency,  Sec.  47.)  Parol  authority  is  suf- 
ficient to  empower  an  agent  to  collect  rents  (Sheets  v. 
Selden,  2  Wall.  177) ,  and  in  the  absence  of  express  stat- 
utory requirements,  is  sufficient  to  autliorize  an  agent 
to  sell  or  lease  lands  (Lauer  v.  Brandow,  43  Wis.  556)  ^ 
and  to  execute  written  instruments  not  under  seal 
(Webb  V.  Browning,  14  Mo.  354.) 

In  some  instances  the  grant  of  authority  must  be  in 
writing,  but  there  is  no  general  rule  of  law  by  which 
these  cases  may  be  determined  save  that  which  re- 
quires an  authority  to  execute  an  instrument  under  seal 
to  be  conferred  by  an  instrument  executed  with  the  like 
formalities. 

Unless  the  written  authority  demanded  by  the  stat- 
ute is  requned  to  be  under  seal,  it  need  not  be  formal 
or  sealed,  and  a  mere  memorandum,  letter,  telegram,  or 
the  like  will  be  a  sufficient  writing.  (Smith  v.  Allen,  86 
Mo.  178;  Brown  v.  Eaton,  21  Minn.  409.)  An  author- 
ity to  execute  an  instrument  under  seal  can  only  be 
conferred  by  an  instrument  under  seal.  (Elliott  v. 
Stocks,  67  Ala.  336;  McNaughten  v.  Partridge,  2  Ohio 
223.)  The  use  of  seals  and  the  distinctions  founded 
upon  their  use  are  constantly  objected  to,  they  are  grow- 
ing more  and  more  unsuited  to  modern  methods,  but 
they  still  maintain  in  some  cases.  Thus,  it  is  held  in  nu- 
merous cases  that  an  authority  to  fill  blanks  in  deeds 
must  be  conferred  by  an  instrument  under  seal  (Pres- 
ton V.  Hull,  23  Gratt.  600;  Wunderlin  v.  Cadogan,  50 
Cal.  613),  but  later  cases  disregard  the  rule  and  hold 
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parol  authority  sufficient  to  authorize  the  filling  in  of  a 
blank  in  a  sealed  insti-ument.  (State  v.  Young,  23 
Minn.  551;  Mechem  on  Agency,  Sec.  94.) 

Acts  done  in  tlie  immediate  presence  of  the  principal 
or  by  his  direction  bind  the  principal,  though  such  acts 
include  the  filling  in  of  blanks  in  deeds  or  the  execu- 
tion of  instruments  under  seal,  and  parol  authority  to 
the  agent  in  such  cases  is  sufficient.* 

Sec.  573.  SAME  SUBJECT— IMPLIED  AP- 
POINTMENT.— An  appointment  is  implied  when  it 
is  not  made  expressly,  but  is  inferred  from  the  circimi- 
stances  of  the  particular  case  or  springs  from  the  oper- 
ation of  some  rule  of  law.  An  agency  may  be  im- 
plied from  the  acts,  words  or  conduct  of  the  parties; 
and  a  mere  look,  word  or  gesture  may  be  sufficient  to 
express  the  assent  of  the  principal  to  the  undertaking 
of  the  agent,  as  is  the  case  in  dealings  conducted  on  the 
exchange. 

The  general  principle  in  implied  agencies  being  that, 
where  a  principle  has  held  out  a  person  as  his  agent, 
and  permitted  such  person  to  act  as  his  agent,  or  by 
acts  and  conduct  has  led  others  to  reasonably  pre- 
sume that  such  person  was  his  agent,  and  duly  author- 
ized to  act  for  him,  he  will  be  precluded  from  denying 
that  such  person  was  not  his  agent  to  the  prejudice  of 
third  persons  who  have  relied  upon  the  apparent  au- 
thority of  the  agent.    This  is  called  the  doctrine  of 


*McMurtry  v.  Brown,  6  Neb.  368;    Eggleston  v.  Wagner, 
46  Mich.  610;   Jansen  v.  McCahill,  22  Cal.  565. 
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estoppel,  an  equity  rule  based  on  the  duty  of  acting  in 
good  faith,  so  as  not  to  mislead  others.  The  conclu- 
sive presumption  of  agency,  or  estoppel  of  the  prin- 
cipal from  denying  it,  may  arise  from  active  or  passive 
conduct  on  the  part  of  the  principal.  (Fanning  v. 
Cobb,  20  Mo.  App.  577;  Commonwealth  v.  Holmes, 
119  Mass.  195.) 

The  methods  in  which  an  agency  may  arise  by  im- 
plication are  practically  unlimited,  but  it  is  said  that 
the  im[  lication  must  be  based  upon  facts,  and  cannot 
arise  from  any  mere  argument  as  to  the  convenience, 
utility  or  propriety  of  its  existence;  and  the  facts  upon 
which  the  agency  is  predicated  must  be  given  their  nat- 
ural, legal  and  legitimate  effect,  unexpanded  or  dimin- 
ished in  order  to  establish  or  overthrow  the  agency.  So, 
too,  the  agency,  when  implied,  is  limited  to  the  natural 
and  reasonable  requirements  of  the  case,  or  to  the  per- 
foi-mance  of  acts  w^ithin  the  scope  and  limit  of  those  from 
which  the  agency  arose.* 

*Mechem  on  Agency,  Sec.  85;  Bickford  v.  Menier,  107  N. 
Y.  490;   McAlpin  v.  Cassidy,  17  Tex.  449. 

If  one  stands  by  and  knowingly  permits  another  to  make  a 
contract  for  him  as  his  agent  without  denying  the  authority,  he 
will  be  estopped  from  denying  that  the  agent  had  authority. 
(James  v.  Russell,  92  N.  C.  194.)  A  son  who  had  for  years 
been  permitted  by  his  father  to  sign  the  father's  name  to  notes, 
was  held  to  have  authority  to  bind  the  father  by  a  note  so  issued 
to  parties  having  no  notice  that  it  was  unauthorized.  (Weaver 
V.  Ogletrce,  39  Ga,  586.)  It  is  competent  to  show,  in  an  action 
seeking  to  charge  a  married  woman  for  goods  sold  her  husband 
as  her  agent,  that  she  had  during  the  same  period  paid  for  other 
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Sec.  574.  HOW  A  CORPORATION  MAY  AP- 
POINT AGENTS.— At  the  Common  Law  a  corpora- 
tion could  contract  or  make  appointments  only  by  a 
writing  under  the  corporate  seal.  But  this  doctrine  no 
longer  prevails,  and  a  corporation  may  appoint  agents 
to  perform  all  acts  within  the  scope  of  its  corporate 
powers  by  unsealed  wTiting  or  by  parol,  or  such  au- 
thority may  be  implied  as  in  other  cases;  and  this  rule 
extends  to  the  authorization  of  an  agent  to  execute  a 
deed  of  corporate  realty  under  seal.  (Hemstreet  v. 
Burdick,  90  111.  450;  TajTnouth  v.  Koehler,  35  Mich. 
26.)  The  rule  also  extends  to  authority  conferred  by 
municipal  and  quasi  municipal  corporations.     (Inhab. 

similar  goods  bought  by  the  husband  (Lovell  v.  Williams,  125 
Mass.  439),  and  a  husband  having  the  management  of  land 
belonging  to  his  wife,  who  orders  materials  to  construct  a  house 
thereon,  was  held  to  be  the  agent  of  the  wife,  when  the  facts 
showed  that  the  wife  knew  that  the  house  was  being  built  and 
moved  in  it  when  finished.  (Arnold  v.  Spurr,  130  Mass.  347; 
Mechem  on  Agency,  Sec.  86.) 

But  the  making  of  a  note  payable  at  a  certain  bank  will  not 
make  the  bank  the  agent  of  the  payee  to  receive  payment,  un- 
less the  bank  officers  wish  to  accept  the  agency.  (Pease  v.  War- 
ren, 29  Mich.  9.)  And  where  a  debtor  employs  an  agent  to 
take  money  to  his  creditor,  the  acceptance  of  the  money  by  the 
creditor  will  not  make  the  messenger  his  agent  so  as  to  make 
him  liable  for  the  loss  of  future  sums  appropriated  by  the  agent ; 
the  loss  must  be  borne  by  the  debtor.  (Fisher  v.  Lodge,  50 
Iowa  459.)  Nor  is  authorit}-  to  collect  a  debt  to  be  implied 
from  the  fact  that  the  party  claiming  the  authority  has  posses- 
sion of  a  copy  of  the  account.  (Dutcher  v.  Beckwith,  45  111. 
460,  92  Am.  Dec.  232.) 
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of  NobleboTO  v.  Clark,  68  Me.  87 ;  Mechem  on  Agency, 
Sec.  97.) 

Sec.  575.  PROOF  OF  AGENT'S  AUTHOR- 
ITY.— In  proving  the  agent's  authority,  if  it  was  con- 
ferred by  writing  or  deed,  the  writing  being  the  best  evi- 
dence must  be  produced  or  accounted  for.  (Reese  v. 
Medlock,  27  Tex.  120.)  But  the  written  authority  is 
not  necessary  where  the  existence  of  the  agency  is  only 
incidentally  brought  in  question.  In  general,  the 
agent's  authority  cannot  be  proven  by  his  own  state- 
ments or  admissions  (Home  Machine  Co.  v.  Clark,  15 
Kan.  492;  North  v.  Metz,  57  Mich.  612),  nor  can  it  be 
proven  by  evidence  that  the  agent  was  generally  reputed 
to  be  so  authorized.  (Blevins  v.  Pope,  7  Ala.  371.) 
It  is  proof  of  some  word  or  act  from  the  princi- 
pal conferring  the  authority  that  is  required.  To  es- 
tablish a  parol  authority  by  the  princij^al,  the  agent 
may  be  called  as  a  witness,  and  his  testimony  is  as  com- 
petent as  any  other  witness.  "But  it  is  not  competent 
to  prove  the  supposed  authority  of  an  agent  for  the 
purpose  of  binding  his  principal  by  proving  what  the 
supposed  agent  has  said  at  some  previous  time."  (Val- 
entine J.  in  Home  Machine  Co.  v.  Clark,  15  Kan.  492.) 

If  the  authority  is  in  writing,  or  the  facts  on  which 
the  agency  is  based  are  undisputed,  it  is  a  question  of 
law  for  the  court  to  determine  the  nature,  extent  and 
meaning  of  the  authority  conferred.  (Gulick  v.  Gro- 
ver,  33  N.  J.  L.  463;  Savings  Soc.  v.  Savings  Bank,  36 
Pa.  St.  498.)      In  other  cases  it  is  for  the  jury,  as  in- 
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structed  by  the  court,  to  ascertain  whether  or  not  the 
agency  exists.      (Roberts  v.  Pebble,  55  Mich.  367.) 

Proof  of  the  ratification  of  the  act  of  another  by  the 
principal  will  establish  the  authority  of  the  agent.  But 
a  i^erson  cannot  be  made  to  assume  the  authority  of  an 
agent  against  his  will;  there  must  be  assent  on  the  part 
of  the  agent,  either  actual,  or  implied  from  his  assump- 
tion of  the  authority.* 

Sec.  576.  MEANING  OF  RATIFICATION  IN 
THE  LAW  OF  AGENCY.— By  ratification  is  meant 
the  act  of  giving  sanction  and  validity  to  the  previously 
unauthorized  act  of  one,  who,  in  respect  of  such  act, 
has  assumed  to  act  for  another.  This  assumption  may 
consist  in  the  exercising  of  the  power  of  an  agency  not 
created  or  existing,  or  in  exceeding  the  scope  of  an 
authority  actually  conferred.  In  either  case  the  sup- 
posed or  alleged  principal  would  not  be  liable  for  the 
act  of  the  agent.  But  if  he  learns  of  the  things  done  in 
his  name,  without,  or  beyond  authority  conferred,  and 
sanctions  or  confirms  them,  this  is  ratification,  and  binds 
him  for  such  acts. 

This  ratification  by  the  principal  may  occur  in  two 
ways:  1.  The  alleged  principal  may  expressly  adopt 
the  act  done  in  his  name  as  his  own,  as  by  an  oral  con- 
firmation of  it.  Or,  2.  He  may  so  conduct  himself  to- 
ward the  assumed  agent  that  for  the  protection  of  in- 
nocent third  persons  the  law  will  imply  a  ratification  of 
such  agent's  acts. 

*Mechem  on  Agency,  Sec.  108;   Bank  v.  Free,  67  la.  11. 
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Sec.  577.     WHAT  ACTS  MAY  BE  RATIFIED. 

— The  power  to  ratify  the  acts  of  another  done  in  one's 
behalf  is  as  broad  in  its  scope  as  the  power  to  delegate ; 
and,  conversely,  if  the  act  is  one  which  the  principal 
could  not  lawfully  authorize  another  to  do  for  him,  he 
cannot  lawfully  ratify  it.  Thus,  void  acts,  illegal  acts, 
and  acts  against  public  policy  cannot  be  ratified  (Ar- 
mitage  v.  Widoe,  36  Mich.  124;  Harrison  v.  Mc- 
Henry,  9  Ga.  164),  but  acts  which  are  merely  voidable 
may  be  ratified.  A  tortious  act,  ratified  with  knowledge 
of  the  facts,  binds  the  principal  the  same  as  though 
founded  on  contract.  (Tucker  v.  Jerris,  75  Me.  184; 
Griswold  v.  Haven,  25  N.  Y.  595.) 

It  is  in  dispute  whether  a  forgery  may  be  ratified. 
Professor  JMechem  states  that  the  difference  in  the  au- 
thorities is  caused  by  the  fact  that  the  State,  as  well  as 
the  party  whose  name  is  forged,  has  an  interest  in  the 
matter.  He  thinks  a  ratification  would  not  preclude 
the  right  of  the  State  to  punish  the  criminal,  but  would 
be  sufficient  to  make  valid  the  unauthorized  writing  of 
the  principal.* 

Sec.  578.  WHO  MAY  RATIFY.— Any  one  who 
is  capable  of  authorizing  another  to  do  certain  acts  for 
him,  is  capable  of  ratifying  the  same  acts  when  they 
are  assumed  to  be  done  in  his  behalf  without  a  previous 
authority,  and  "e  converso."  (Wilson  v.  Dame,  58  N. 
H.  392;  Pollock  v.  Cohen,  32  O.  St.  514.) 


*Mechem  on  Agency,  Sec.  116;    Casco  Bank  v.  Keene,  53 
Me.  103 ;   Greenfield  Bank  v.  Crafts,  4  Allen  447. 
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Coj^artnerships  and  partners  as  well  as  natural  per- 
sons may  ratify  acts  done  in  their  behalf.  Persons  of 
unsound  mind,  infants  and  others  under  legal  disabili- 
ties cannot  ratify,  but  when  the  disability  is  removed 
there  is  no  general  reason  why  they  may  not  ratify  acts 
done  in  their  behalf  during  the  incompetency;  and  the 
guardian,  or  other  representative  of  an  incompetent  per- 
son, may  ratify  for  him. 

Any  agent  may  ratify  the  unauthorized  acts  of  a  sub- 
agent  of  the  same  principal,  if  such  act  falls  within  the 
scope  of  his — the  superior  agent's  authority.  (Mound 
City  L.  Ins.  Co.  v.  Huth,  49  Ala.  530.)  This  rule  is  of 
importance  in  corporate  affairs,  where  the  acts  of  in- 
ferior agents  are  ratified  by  the  superior  agents  of  the 
same  company.  (Bank  v.  Kimberlands,  16  W.  Va. 
555;  Cairo,  etc.,  R.  R.  Co.  v.  Mahoney,  82  111.  73.) 

Sec.  579.  ESSENTIALS  OF  RATIFICA- 
TION.— That  a  valid  ratification  may  be  made  of  the 
act  of  an  assumed  agent  by  a  principal,  certain  neces- 
sary elements  or  conditions  must  appear;  these  are: 

1.  The  pretended  agent  must  have  assumed  to  act 
for  some  one  else,  that  is,  have  acted  in  a  representative 
capacity.  And  if  the  act  was  done  in  his  own  name  and 
on  his  own  authority,  it  cannot  be  ratified.  (Ham- 
lin V.  Sears,  82  N.  Y.  327;  Beveridge  v.  Rawson,  51 
111.  504.) 

2.  The  person  for  whom  he  assumes  to  act  must  have 
been  identified  by  him  as  some  particular  person.  It  is 
not  necessary  that  he  should  have  been  with  the  alleged 
principal,  neither  is  it  essential  that  he  should  actually 
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designate  the  alleged  principal  by  name,  but  he  must  in 
some  way  distinguish  him  from  the  rest  of  mankind. 
(Watson  V.  Swan,  11  C.  B.  (N.  S.)  771.) 

3.  The  ratification  of  the  assumed  agent's  acts  must 
have  been  upon  full  knowledge  of  the  material  facts,  or 
in  voluntary  and  willful  ignorance  of  them.  That  is, 
the  principal  being  under  no  obligation  to  ratify  the 
acts  of  an  assumed  agent,  will  not  be  bound  by  a  rati- 
fication unless  made  by  him  with  a  full  knowledge  of 
all  the  material  facts  constituting  the  transaction,  ex- 
cept in  those  cases  where  he  deliberately  and  intention- 
ally ratified  without  inquiry,  or  without  attempting  or 
caring  to  inform  himself  of  the  facts.  (Dodge  v.  Mc- 
Donnell, 14  Wis.  553;  Kerr  v.  Sharp,  83  111.  199;  Kel- 
ley  V.  Newburyport,  141  Mass.  496.) 

4.  The  unauthorized  act,  if  ratified  at  all,  must  be 
ratified  as  a  whole.  The  principal  must  take  the  obliga- 
tions as  well  as  the  advantages.  (Eberts  v.  Selover,  44 
Mich.  519;  Coleman  v.  Stark,  1  Oreg.  115.)* 

Sec.  580.  WHAT  IS  A  SUFFICIENT  RATI- 
FICATION?— As  indicated  in  a  previous  section  (Sec. 
576) ,  a  ratification  may  be  an  express  adoption  or  con- 
firmation of  the  act,  or  implied  from  acts  and  conduct 


*To  the  essentials  above  given.  Professor  Mechem  adds  that 
the  acts  claimed  to  effect  a  ratification  must  be  of  such  a  na- 
ture as  to  prejudice  the  rights  of  the  party  who  has  relied  upon 
them  if  the  ratification  has  not  taken  place.  (Agency,  Sec. 
131 ;   Doughaday  v.  Crowell,  11  N.  J.  Eq.  201.) 

The  burden  of  proving  a  ratification  rests  on  the  party  as- 
serting it.     (Reese  v.  Medlock,  27  Tex.  120.) 


34  AGENCY. 

of  the  principal;  hence  ratification  may  be,  1,  Express, 
or,  2,  Implied. 

1.  Express  Ratification.  An  express  ratification  may 
be  written  or  unwritten,  but  in  either  case  it  must  be 
the  direct  and  voluntary  confirmation  of  the  pretended 
act  of  agency.  As  in  the  case  of  conferring  authority 
originally  the  ratification  in  instances  must  be  in  writ- 
ing, and  in  others  be  under  seal.f 

It  is  held  that  the  unauthorized  execution  of  a  deed 
may  be  expressly  ratified  by  a  power  of  attorney  subse- 
quently executed  authorizing  such  act  and  dated  so  as 
to  be  prior  to  the  date  of  the  deed.  ( Milliken  v.  Coombs, 
1  Greenl.  (Me.)  343;  U.  S.  Express  Co.  v.  Rawson,  106 
Ind.  215.)  And  where  State  laws  allow  authority  to 
sell  or  lease  land  to  be  conferred  by  parol,  such  con- 
tracts, when  made  without  authority,  may  be  ratified  by 
parol.     (Mechem  on  Agency,  Sec.  144.) 

2.  Implied  Ratification.  An  implied  ratification  is 
one  which  the  law  presumes,  as  where  the  supposed 


fDispatch  Line  v.  Bellamy  Mfg.  Co.,  12  N.  H.  205 ;  Grove 
V.  Hodges,  55  Pa.  St.  504.  An  authority  to  execute  a  writing 
under  seal  can  only  be  conferred  under  seal,  and  in  like  man- 
ner the  ratification  of  such  an  act  can  only  be  made  under  seal. 
This  rule  does  not  prevail  in  Massachusetts  (Holbrook  v.  Cham- 
berlain, 116  Mass.  155),  and  is  modified  when  applied  to  part- 
nerships, so  that  the  act  of  a  partner  in  such  case  may  be  rati- 
fied by  the  other  partner  by  parol.  (Peine  v.  Weber,  47  111.  45.) 
And  where  the  statutes  have  abolished  the  distinctions  between 
sealed  and  unsealed  instruments  the  rule  has  no  force.  (Mechem 
on  Agency,  Sees.  138-40. ) 
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principal  has  so  acted  as  to  lead  others  to  believe  that 
he  sanctioned  the  acts  of  the  assumed  agent. 

The  conduct,  from  which  a  ratification  may  be  im- 
plied, as  in  the  case  of  conferring  authority  originally, 
may  consist  of  acts,  spoken  words,  silence  when  it  is  a 
duty  to  speak,  the  accepting  of  benefits,  and  the  like. 
The  sufficiency  of  the  ratification  depends  upon  the  facts 
in  each  case,  and  the  methods  or  modes  in  which  the 
ratification  can  occur  may  be  as  various  as  the  instances 
which  arise.  The  following  are  instances  of  implied 
ratifications  cited  by  Professor  Mechem: 

The  accepting  by  a  principal,  with  full  knowledge  of 
the  facts,  the  purchase  price  or  rent  of  land  or  other 
property  sold  by  one  assuming  to  be  his  agent;  the  vol- 
untary acceptance  of  the  proceeds  of  an  unauthorized 
discharge  of  a  mortgage,  or  of  a  compromise;  and  the 
voluntary  retention  of  a  conveyance  of  land  which  an 
agent  has  taken  from  a  debtor  in  satisfaction  of  a  debt. 
These  are  given  as  instances  of  ratification  by  accept- 
ance of  benefits. 

By  bringing  a  suit  at  law  based  on  an  agent's  act,  a 
principal  may  be  held  to  have  ratified  the  act.  Thus 
bringing  an  action  on  a  mortgage  taken  by  an  agent, 
or  an  action  to  enforce  a  contract  made  by  an  agent,  or 
the  bringing  of  an  action  upon  a  note  taken  in  payment 
of  goods  by  an  agent  ratifies  the  act  of  the  agent.  ( Coch- 
ran V.  Chitwood,  59  111.  53;  Beidman  v.  Goodell,  56 
la.  592.) 

Silence  of  the  principal  may  amount  to  a  ratification. 
Thus,  when  he  is  informed  of  the  act  which  has  been 
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done  in  his  name,  he  must  elect  within  a  reasonable 
time  whether  he  will  ratify  or  repudiate  the  act,  and  his 
continued  silence  or  indifference  and  failure  to  give  no- 
tice of  repudiation  to  interested  third  persons,  will  be 
construed  as  a  ratification.  What  constitutes  a  reason- 
able time  depends  upon  the  facts  of  the  case  and  the 
situation  of  the  parties.*  (Lafitte  v.  Godchaux,  35  La. 
Ann.  1161;  Phila.  R.  R.  Co.  v.  Cowell,  28  Pa.  St. 
329.)  This  rule  of  reasonable  promptness  in  repudiat- 
ing an  act,  where  silence  might  operate  to  the  prejudice 
of  an  innocent  party,  applies  to  private,  municipal  and 
quasi  municipal  corj^orations,  when  the  act  is  within 
the  scope  of  their  powers,  the  same  as  to  individuals. 
(Mechem  on  Agency,  Sees.  158-9.)  But  some  authori- 
ties hold  that  while  this  rule  applies  to  acts  of  an  agent 
who  goes  beyond  his  authority,  it  does  not  operate 
where  the  assumed  agent  is  a  mere  stranger  to  the 
principal.  (Ward  v.  Williams,  26  111.  447;  Evans' 
Agency  68.)  Professor  Mechem  is  of  the  opinion  that 
the  relation  of  the  parties  is  not  conclusive,  and  that  a 
ratification  may  be  inferred  from  silence,  though  the 


*Folger,  J.,  in  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y. 
137,  says:  "We  suppose  acquiescence  or  tacit  assent  to  mean 
the  neo-lect  to  promptly  and  actively  condemn  the  unauthorized 
act,  and  to  seek  judicial  redress  after  the  knowledge  of  the  com- 
mittal of  it,  whereby  innocent  third  parties  may  have  been  led 
to  put  themselves  in  a  position  from  which  they  cannot  be 
taken  without  loss.  It  is  the  doctrine  of  equitable  estoppel." 
See  also  Saveland  v.  Green,  40  Wis.  431 ;  Mobile,  Etc.,  Ry.  Co. 
v.  Jay,  65  Ala.  113. 
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party  is  a  stranger  to  the  principal,  unless  the  stranger 
acts  in  his  own  name  and  behalf.* 

Sec.  581.  CONSEQUENCES  OF  RATIFICA- 
TION.— As  the  ratification  of  the  act  of  an  assumed 
agent  necessarily  affects  three  parties — the  principal,  the 
agent,  and  the  third  party,  with  whom  the  agent  has 
dealt — the  consideration  of  this  subject  concludes:  1. 
The  effect  as  between  the  principal  and  agent;  2.  The 
effect  as  between  the  principal  and  the  person  with  whom 
the  agent  has  dealt;  3.  The  effect  as  between  the  pre- 
tended agent  and  persons  dealing  with  him;  and,  4. 
The  effect  on  third  parties  who  have  acquired  rights 
from  the  principal  before  ratification.  These  topics  we 
shall  consider  briefly. 

1.  As  between  the  principal  and  the  pretended  agent, 
the  ratification  of  the  principal  releases  the  agent  from 
all  responsibility  to  the  principal  for  loss  or  damage 
from  the  unauthorized  act.  This  presupposes  that  the 
agent  has  discovered  all  the  material  facts  to  his  prin- 


*Mechem  on  Agency,  Sees.  161,  162.  Where  one  in  the 
presence  of  the  principal  was  allowed  to  sell  the  goods  of  the 
principal,  it  was  held  to  be  a  tacit  ratification  of  the  act. 
(Owsley  V.  Woolhopter,  14  Ga.  124.)  So  where  an  agent  with- 
out authority,  but  with  the  knowledge  of  the  principal,  sold 
the  principal's  land,  and  for  four  years  the  principal  made  no 
objection,  but  alloMcd  the  purchasers  to  occupy  and  improve 
it,  he  was  held  to  have  acquiesced  in  the  sale.  (Alexander  v. 
Jones,  64  la.  207.)  And  a  railroad  company  using  and  partly 
paying  for  materials  purchased  by  an  assumed  agent  will  be 
held  to  have  ratified  the  purchase.  (Evans  v.  Chicago,  Etc., 
R.  R.  Co.,  26  111.  189.) 
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cipal.*    But  for  his  tortious  acts  the  agent  is  responsible 
as  well  as  the  principal. 

2.  As  between  the  principal  and  the  person  with 
whom  the  pretended  agent  has  dealt,  an  act  of  ratifica- 
tion has  a  retroactive  effect,  and  operates  to  bind  the 
principal,  or  person  ratifying,  the  same  as  a  previous 
grant  of  authority  to  the  agent  would  have  done. 
(Fleckner  v.  Bank,  8  Wheat.  338.)  Every  ratification 
relates  back  and  is  equivalent  to  a  prior  command. 
Having  ratified  the  pretended  act  of  the  agent,  the  prin- 
cipal stands  responsible  for  the  whole  of  it,  to  the  full 
extent  to  which  the  agent  assumed  to  act,  and  this  is 
so  whether  the  ratification  is  of  a  contract  or  of  a  tort, 
and  whether  the  act  is  of  advantage  or  detriment  to 
the  principal.  (Cooley  on  Torts  127;  Wood  v.  Mc- 
Cain, 7  Ala.  800.)  The  principal  is  also  responsible  for 
any  fraud  in  the  agent's  act.     (Lane  v.  Black,  21  W. 

Va.  617.) 

A  ratification  as  against  the  person  ratifying  is  ir- 
revocable, but  where  the  rights  of  third  persons  may 


*Woodward  v.  Suydam,  11  Ohio  360;  Foster  v.  Rockwell, 
104  Mass.  172 ;  Bell  v.  Cunningham,  3  Pet.  69 ;  Bank  of  Owens- 
boro  V.  Western  Bank,  13  Bush.  526.  Field,  Justice,  in  Cook 
V.  Tullis,  18  Wall.  332,  says:  "The  ratification  operates  upon 
the  act  ratified  precisely  as  though  the  authority  to  do  the  act 
had  been  previously  given,  except  where  the  rights  of  third  par- 
ties have  intenened  between  the  act  and  the  ratification."  The 
ratification  is  retroactive  and  is  equivalent  to  a  previous  au- 
thority. (Planters'  Bank  v.  Sharp,  4  Smedes  &  M.,  Miss.,  75, 
46  Am.  Dec.  470.) 
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be  affected,  or  as  against  the  person  with  whom  the  as- 
sumed agent  has  dealt,  the  principal  does  not  necessarily 
acquire  affirmative  rights  by  his  mere  act  of  ratifica- 
tion. Here  the  third  party  must  do  some  assenting  act 
after  the  principal  has  signified  his  approval,  then  both 
are  bound.* 

3.  As  between  the  pretended  agent  and  the  person 
dealing  with  him.  When  a  person  assumes  to  act 
as  the  agent  of  another,  and  fails  to  bind  such  other 
through  a  want  of  authority,  he  will  bind  himself  for  aU 
loss,  responsibility,  or  damage  which  he  may  thereby 
occasion  to  the  party  or  parties  who,  in  dealing  with 
him,  rely  on  his  pretended  authority.  (Mechem  on 
Agency,  Sec.  180;  Kroegerv.  PitcaiiTi,  101  Pa.  St.  311, 
47  Am.  Rep.  718.)  In  cases  of  contract  the  agent's  re- 
sponsibility ceases  when  the  supposed  principal  fully 
ratifies  the  act  which  he  has  assumed  to  do  for  him 
(Polhill  V.  Walter,  3  B.  &  Ad.  114),  because  the  party 
with  whom  he  has  dealt  then  has  what  he  was  supposed 
to  have — the  liability  of  the  principal — and  cannot 
complain.  But  in  cases  of  tort  the  rule  is  diffe-rent,  as 
all  who  engage  in  the  commission  of  a  tort  are  held 
liable  to  the  one  who  suffers  thereby,  and  it  makes  no 
difference  whether  they  engage  in  the  commission  of 
the  tort  as  under  principals,  joint  principals,  or  agents. 
A  ratification,  or  previous  grant  of  authority  to  do  the 


*Mechem  on  Agency,  Sees.  169-179;  State  v.  Torinus,  26 
Minn.  1;  Dodge  v.  Hopkins,  14  Wis.  630;  Jones  v.  Atkinson, 
68  Ala.  167. 
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act,  will  involve  the  principal  but  will  not  relieve  the 
agent.* 

4.  As  between  the  principal  and  persons  not  parties 
to  the  unauthorized  transactions,  the  retroactive  effect 
of  ratification  will  not  be  allowed  to  prejudice  rights 
which  they  have  gained  from  the  principal  before  ratifi- 
cation. Thus,  where  the  principal,  prior  to  ratification, 
has  conveyed  the  land  or  chattel  or  other  thing  forming 
the  subject  matter  of  the  unauthorized  contract,  to  an- 
other who  acted  in  good  faith,  the  latter's  right  cannot 
be  cut  off  by  a  subsequent  ratification. t 

Sec.  582.  THE  TRANSFER  OF  DELEGATED 
AUTHORITY  CONSIDERED.— We  have  seen 
{ante.  Sec.  563),  that  a  principal  cannot  delegate  cer- 
tain kinds  of  authority,  or  the  performance  of  certain 
acts.  We  are  now  to  consider  what  acts  or  authority 
may  be  delegated  by  the  agent. 

Sec.  583.  SAME  SUBJECT— THE  GENERAL 
RULE. — It  is  the  general  rule  that  delegated  authority 
cannot  be  delegated,  the  maxim  being,  "Delegatus  non 
potest  delegari."  That  is,  without  authority  express  or 
implied  to  employ  a  sub-agent,  it  is  presumed  that  the 
authority  given  an  agent  is  personal  and  cannot  be  dele- 
gated to  another  so  as  to  bind  the  principal.  The 
foundation  of  the  rule  is  the  presumption  that  a  prin- 
cipal appoints  one  his  agent  with  reference  to  his  fitness 


( 
I 


*  Wright  V.  Eaton,  7  Wis.  595;   Perminter  v.  Kelley,  18  Ala. 

716. 

jMcCracken  v.  San  Francisco,  16  Cal.  624;    Pollock  v.  Co- 
hen, 32  Ohio  St.  514. 
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for  the  intended  post.  (Wright  v.  Boynton,  37  N.  H. 
9;  Loomis  v.  Simpson,  13  la.  532.) 

Whether  the  authority  of  the  agent  to  substitute  an- 
other for  himself  will  be  implied,  must  depend  upon 
the  circumstances  of  the  particular  case.  It  is  safe  to 
say,  however,  that  authority  for  an  agent  to  delegate 
the  execution  of  his  trust  to  another  will  not  be  inferred 
in  any  case  where  the  performance  of  the  agent's  duty 
involves  the  exercise  of  special  care,  skill,  judgment  or 
discretion  (Planters  Bank  v.  National  Bank,  75  N.  C. 
634;  Emerson  v.  Providence  Hat  Co.,  12  Mass.  237)  ; 
nor  will  such  authority  be  inferred  where  personal  trust 
and  confidence  is  imposed.  Hence  it  is  held  that  the 
general  administration  of  a  trading  company  cannot 
lawfully  be  transferred  to  another  by  an  agent  to  whom 
such  trust  has  been  confided.  (Emerson  v.  Providence 
Hat  Co.,  supra.)  So  an  agent  cannot  delegate  his 
power  to  execute  commercial  paper  for  his  principal. 
And,  an  attorney  cannot  transfer  his  attorneyship  to 
conduct  a  case  to  another  without  the  express  consent 
of  his  client.     (Eggleston  v.  Boardman,  37  Mich.  14.) 

Sec.  584.  SAME  SUBJECT— EXCEPTIONS 
TO  THE  GENERAL  RULE.— The  general  rule 
above  stated  may  be  modified  by  the  circumstances  and 
necessities  of  the  particular  case,  or  from  the  usage  of 
trade  allowing  the  delegation  of  the  agent's  authority. 
Thus,,  where  the  employment  of  a  sub-agent  is  impera- 
tively necessary,  and  the  principal's  interest  will  suffer 
if  it  is  not  done,  the  authority  may  be  implied.*    And  the 

♦Mechem  on  Agency,  Sec.   194;    Dorchester,  etc.,  Bank  v. 
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existence  of  a  known  usage  or  established  course  of  deal- 
ing by  which  the  authority  to  appoint  sub-agents  is  rec- 
ognized, will  justify  the  assumption  of  the  authority. 
The  parties  being  presumed  to  have  contracted  with 
reference  to  and  in  contemplation  of  such  usage. t 

The  power  to  delegate  the  performance  of  merely 
mechanical  or  ministerial  acts  to  another,  or  to  delegate 
an  employment  in  which  no  skill,  judgment  or  discre- 
tion is  required  may  be  implied.  (Mechem  on  Agency, 
Sec.  193.) 

N.  E.  Bank,  1  Cush.  177.  So  where  a  note  is  sent  to  a  bank 
for  collection,  and  it  is  necessary  to  protest  it,  such  authority 
will  be  implied.  (Tieman  v.  Commercial  Bank,  7  How.,  INIiss., 
648.)  Or  if  a  draft  is  sent  a  bank  to  collect  at  a  distant  point, 
authority  is  implied  to  appoint  a  sub-agent  at  the  place  where 
it  has  to  be  collected.  (Appleton  Bank  v.  McGilvray,  4  Gray 
518.) 

f  Smith  V.  Sublett,  28  Tex.  163;  Laussatt  v.  Lippincott,  6 
Serg.  &  R.  386,  9  Am.  Dec.  440. 
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CHAPTER  III. 

THE  EFFECT  OF  THE  RELATION. 

Sec.  585.     OUTLINE  OF  CHAPTER  III.— A 

consideration  of  the  effect  of  the  relation  of  principal  and 
agent,  the  title  of  this  chapter,  properly  includes  the 
rights,  duties  and  liabilities  arising  out  of  the  relation, 
which  will  be  the  subject  of  our  next  chapter.  Hence, 
it  is  but  a  partial  consideration  of  the  effect  of  the  re- 
lation which  this  chapter  presents.  The  most  noticeable 
effect,  and,  in  fact,  the  purpose  of  agency,  is  to  invest 
the  agent  for  the  time  being  with  the  authority  and 
power  of  the  principal.  So  that  a  consideration  of  the 
nature,  extent  and  effect  of  this  authority,  together  with 
the  rules  governing  a  proper  execution  of  the  delegated 
powers  will  bring  us  to  the  topics  to  be  considered  in 
the  next  chapter.  Hence,  the  present  chapter  will  be 
devoted  to  a  consideration  of  the  agent's  authority,  and 
the  nature,  effect  and  execution  of  such  authority. 

Sec.  586.  AGENT'S  AUTHORITY  CLASSI- 
FIED AS  REGARDS  NATURE  AND  EX- 
TENT.— In  its  nature,  the  agent's  authority  may  be 
express  or  implied;  as  regards  its  extent,  it  is  said  to 
be  universal,  general  or  special.  These  divisions,  as  will 
be  seen,  assist  in  arranging  the  principles  by  which  the 
nature  and  extent  of  the  agent's  authority  is  determined. 

Thus,  if  the  agent's  authority  be  express,  and  the 

43 
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time,  place  and  manner  of  its  exercise  clearly  defined, 
the  limits  fixed  by  such  authority  are  conclusive  upon 
all  parties  having  notice  of  them.  (Siebold  v.  Davis, 
67  la.  561.)  And  where  the  law  requires  the  act  as- 
sumed to  be  done  by  an  agent,  to  be  performed  by  one 
having  written  authority,  or  authority  under  seal,  par- 
ties dealing  with  such  an  agent  must  take  notice  of,  and 
will  be  bound  by,  any  limitations  therein,  although  they 
have  not  had  actual  knowledge.* 

An  implied  agency  must  be  limited  as  regards  the 
extent  of  the  authority  conferred,  to  the  performance 
of  like  acts  under  like  circumstances,  and  cannot  ex- 
ceed the  legitimate  scope  of  the  facts  from  which  it  is 
inferred.     (Graves  v.  Horton,  35  N.  W.  Rep.  68.) 

Sec.  587.  PARTY  DEALING  WITH  AGENT 
BOUND  TO  ASCERTAIN  HIS  AUTHORITY. 
— Persons  dealing  with  an  agent  are  bound  to  ascertain 
both  the  fact  and  scope  of  the  agency,  and  this  whether 
it  be  a  general  or  a  special  agency.  And  when  either  the 
fact  or  scope  of  the  agency  is  denied  by  the  principal, 
the  burden  of  proof  is  on  the  party  asserting  it.  (Rice 
V.  Peninsular  Club,  52  Mich.  87.)  And  we  have  seen  in 
the  previous  chapter  that  the  statements  of  the  agent 
or  his  assuming  to  exercise  the  authority  is  not  evidence 
of  the  existence  of  the  agency. 

Sec.  588.  AGENT'S  AUTHORITY  CO-EX- 
TENSIVE WITH  EMPLOYMENT.— A  principal 


*Mechem  on  Agency,  Sec.  273 ;  Peabody  v.  Hoard,  46  111. 
24?2. 
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may  confer  upon  his  agent  as  much  or  as  little  authority 
as  he  sees  fit,  but  where  he  invests  his  agent  with  a  cer- 
tain representative  authority  or  character,  secret  instruc- 
tions restricting  this  power  will  not  affect  the  rights 
of  persons,  who,  being  ignorant  of  such  restrictions,  deal 
with  the  agent  in  good  faith,  relying  upon  his  apparent 
authority.  (Walker  v.  Skipwith,  Meigs  502;  Mechem, 
Agency,  Sec.  279.) 

Ordinarily,  when  an  agency  is  created,  authority  to 
do  those  things  which  are  reasonably  necessary  and 
proper  to  effect  the  main  purpose  of  the  grant  of  power 
will  be  implied.*  And  if  in  reference  to  the  powers 
incidental  to  an  agency  there  is  a  well-defined  and  pub- 
licly known  usage,  it  will  be  presumed,  in  the  absence 
of  anything  to  the  contrary,  that  the  principal  intended 
that  such  usage  should  govern.  (Adams  v.  Pittsburg 
Ins.  Co.,  95  Pa.  St.  348,  40  Am.  Rev.  663;  Frank  v. 
Jenkins,  22  O.  St.  597.)  Hence,  if  by  express  approval, 
by  recognition  or  by  acquiescence   one  has  held  out 

*"The  authority  of  an  agent  in  any  given  case,  therefore, 
is  an  attribute  of  the  character  bestowed  upon  him  in  that  case 
by  the  principal.  Thus  if  the  principal  has  by  his  express  act, 
or  as  the  logical  and  legal  result  of  his  woi'ds  or  conduct,  im- 
pressed upon  the  agent  the  character  of  one  authorized  to  act 
or  speak  for  him  in  a  given  capacity,  authority  so  to  speak  and 
act  follows  as  a  necessary  attribute  of  the  character,  and  the 
principal,  having  conferred  the  character,  will  not  be  heard  to 
assert,  as  against  third  persons  who  have  relied  thereon  in  good 
faith,  that  he  did  not  intend  to  impose  so  much  authority,  or 
that  he  had  given  the  agent  express  instructions  not  to  exer- 
cise it."  (Mechem  on  Agency,  S82;  Carmichael  v.  Buck,  10 
Rich.  332.) 
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another  to  the  world  as  possessing  authority  to  repre- 
sent him  in  a  general  way  in  the  transaction  of  all  his 
business  of  a  certain  kind  or  in  a  certain  place,  he  will 
be  held  to  have  conferred  upon  him  the  powers  inherent 
in  the  character  thus  bestowed,  namely,  that  of  a  general 
agent.  And  also  where  the  principal  in  a  single  instance 
gives  the  agent  authority,  or  by  his  conduct  holds  him 
out  as  his  agent,  he  is  bound  by  the  acts  of  the  agent 
within  the  scope  of  such  power.  (INIechem  on  Agencj% 
Sec.  283;  Bryant  v.  Moore,  26  Me.  84;  Towle  v.  Leav- 
itt,  23  N.  H.  360;  Webster  v.  Wray,  17  Neb.  579.) 

Considerable  importance  is  given  by  some  authorities 
to  the  fact  whether  the  agency  is  general  or  special 
in  determining  to  what  extent  third  persons  may  rely 
upon  it.  (I.  Pars.  Cont.,  p.  42.)  While  it  is  true  that 
a  special  agent's  authority  is  more  limited  as  compared 
with  a  general  agent,  the  distinction  is  of  no  more  im- 
portance than  that  it  serves  to  indicate  to  third  persons 
the  limitations  of  the  agent's  authority,  of  w^hich  they 
are  bound  to  take  notice.  (Mechem  on  Agency,  Sec. 
285.)  A  general  agent  can  only  bind  his  principal 
within  the  scope  of  his  authority.  The  fact  that  he  is  a 
general  agent  does  not  make  him  a  power  to  himself, 
and  he  is  as  much  bound  to  act  within  the  line  of  his 
employment  as  a  special  agent.  (McCoy  v.  McKowan, 
26  Miss.  487;  Reed  v.  Ashburnham  R.  R.,  120  Mass. 
43.) 

Third  persons  must  act  in  good  faith  in  dealing  with 
agents,  and  ascertain  the  nature  and  scope  of  their  au- 
thority.    If  they  fail  to  exercise  the  ordinary  and  rea- 
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sonable  diligence  which  a  prudent  person  should  in  de- 
termining the  agent's  authority,  they  cannot  hold  the 
principal.  (Dozier  v.  Freeman,  47  Miss.  647;  Rust  v. 
Eaton,  24  Fed.  Rep.  830.)  The  rule  extends  to  public 
agents,  and  persons  dealing  with  them  must  at  their 
peril  ascertain  their  authority.  (Mayor  of  Baltunore  v. 
Eschbach,  18  Md.  282.) 

Sec.  589.  THE  AGENT'S  AUTHORITY  SUM- 
MARIZED. — The  agent's  authority  in  dealing  with 
third  persons  comprises  a  number  of  elements  which  are 
thus  summarized  by  Professor  Mechem: 

1.  It  consists  of  the  powers  directly  and  intentionally 
conferred  by  the  voluntary  act  of  the  principal.  2.  Of 
those  incidental  powers  which  are  reasonably  neces- 
sary and  proper  to  carry  into  effect  the  main  powers 
conferred  and  which  are  not  known  to  be  prohibited. 
3.  Of  those  powers  which  usage  and  custom  have  added 
to  the  main  powers,  and  which  the  parties  are  to  be 
deemed  to  have  had  in  contemplation  at  the  time  of 
the  creation  of  the  agency,  and  which  are  not  known  to 
have  been  forbidden.  4.  Of  all  such  other  powers  as  the 
principal  has,  by  his  direct  act  or  by  negligent  omis- 
sion or  acquiescence,  caused  or  permitted  persons  deal- 
ing with  the  agent  reasonably  to  believe  that  the  prin- 
cipal had  conferred.  5.  Of  all  those  other  powers  whose 
exercise  by  the  agent,  the  principal  has  subsequently, 
with  full  knowledge  of  the  facts,  ratified  and  confirmed. 
(Agency,  Sec.  282.)  The  same  elements  apply  as  be- 
tween principal  and  agent,  save  that  the  secret  limita- 
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tions  of  power  given  the  agent,  are  binding  on  the  latter 
(idem). 

Sec.  590.  CONSTRUCTION  OF  WRITTEN 
AUTHORITY. — Agency  being  a  relation  usually 
springing  from  a  contract  express  or  implied,  and  the 
agent's  authority  being  a  grant  from  the  principal,  it 
follows  that  the  rules  applicable  to  the  construction  of 
a  contract,  are  likewise  applicable  in  construing  the 
agent's  authority.  We  have  already  seen  that  when 
the  authority  is  in  writing  or  is  to  be  gleaned  from  un- 
disputed facts,  its  construction  is  for  the  court. 

Ordinarily,  what  authority  is  conferred  is  a  matter 
of  intention,  and  this  is  true  of  all  valid  appointments, 
whether  written,  oral  or  arising  in  any  other  way.  It 
is  this  intention  which  is  to  be  discovered,  and  when 
discovered  it  governs.  When  the  authority  is  in  writ- 
ing, the  intention  is  to  be  gathered  from  the  language 
used,  and  the  whole  writing  or  instrument  must  be 
construed.  (Bishop  on  Cont.,  Sec.  382.)  Where  the 
authority  is  in  writing,  but  the  intention  is  not  clearly 
to  be  determined  from  such  writing,  the  court  may  con- 
sider the  situation,  surroundings  and  relations  of  the 
parties,  the  object  being  to  put  the  court  as  nearly  as 
possible  in  the  situation  of  the  parties,  that  the  matter 
may  be  seen  sls  they  saw  it. 

The  rules  of  evidence  forbid  the  admission  of  parol 
testimony  to  vary  the  terms  of  a  written  instrument. 
But  where  there  is  a  latent  ambiguity,  that  is,  one  not 
apparent  on  the  face  of  the  instrument,  it  may  be  ex- 
plained by  extrinsic  evidence.    But  a  patent  ambiguity. 
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that  is,  one  appearing  in  the  writing  itself,  cannot  be 
thus  explained.  (Bishop  on  Cont.,  Sec.  375.)  So, 
where  the  subject  matter  of  the  agency  is  not  described 
with  certainty  in  the  writing,  it  may  be  identified  by 
parol  evidence.  (Norris  v.  Spofford,  127  Mass.  85.) 
But  in  general,  parol  authority  is  not  admissible  to  en- 
large the  authority  conferred  by  the  principal.  Other- 
wise, however,  where  the  principal  has  held  the  agent 
out  to  third  parties  as  possessing  greater  authority  than 
was  contained  in  the  writing.  (Mechem  on  Agency, 
Sec.  301;  Coleman  v.  Bank,  53  N.  Y.  388.) 

Where  authority  is  given  an  agent  to  transact  busi- 
ness, in  the  absence  of  anything  tending  to  show  a  con- 
trary intent,  it  will  be  construed  to  authorize  him  to 
transact  the  business  according  to  the  laws  of  the  place 
where  it  is  to  be  done.  (Owings  v.  Hull,  9  Pet.  609.) 
The  entire  instrument  is  to  be  given  effect,  if  possible; 
and  the  authority  will  be  sustained  where  possible. 

Though  the  agent's  authority  is  general  in  terms,  it 
will  be  construed  as  applying  only  to  the  pruicipal's 
private  and  individual  business,  in  the  absence  of  any- 
thing confirming  the  wider  authority.  (Camden  Safe 
Dep.  Co.  V.  Abbott,  44  N.  J.  L.  257.)  And  a  general 
authority  will  always  be  limited  to  the  specific  object  to 
be  accomplished  or  contemplated.  (Rossiter  v.  Ros- 
siter,  8  Wend.  494.)  Every  formal  instrument  confer- 
ring a  power  is  to  be  strictly  construed,  and  be  limited 
to  the  powers  expressly  given  and  those  necessary  and 
proper  to  carry  out  those  expressly  given.* 

*]Mechcm  on  Agency,   Sec.   308;    Bank  v.    Schaumburg,  38 
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The  principles  of  construction  stated  in  the  last  para- 
graph also  apply  where  the  authority  is  not  in  writing, 
but  is  express  and  limited. 

Sec.  591.  CONSTRUCTION  OF  IMPLIED 
AUTHORITY.— An  implied  authority  equally  with 
one  expressly  given,  is  not  to  be  extended  beyond  its 
proper  scope,  and  is  limited  to  the  principal's  business. 
But  an  implied  authority  carries  with  it  as  an  incident, 
the  power  to  do  those  things  which  are  necessary  and 
proper  in  order  to  accomplish  the  essential  purposes  of 
the  agency.  (Star  Line  v.  Van  Vliet,  43  Mich.  364; 
McAlpin  V.  Cassidy,  17  Tex.  449.), 

It  is  the  duty  of  the  principal  to  furnish  reasonably 
clear  instructions  to  his  agent,  and  if  he  fails  so  to  do 
he  cannot  be  heard  to  complain  that  his  agent  has  pur- 
sued one  course  instead  of  another,  if  he  has  done  so  in 
good  faith  and  acted  with  proper  diligence  and  pru- 
dence. (Ireland  v.  Livingstone,  L.  R.  5  H.  L.  395.) 
The  agent  or  others,  in  construing  an  ambiguous  au- 
thority, may  treat  it  as  a  plain  person,  acquainted  with 
the  object  in  view,  and  ^^'ith  reasonable  attention  to 
the  language  used,  would  treat  it.  (Very  v.  Levy,  13 
How.  345.) 

Sec.  592.  APPLICATION  OF  THE  PRINCI- 
PLES OF  CONSTRUCTION.— It  is  our  purpose 
in  this  section  to  give  briefly  some  general  applications 
of  the  rules  of  construction  and  interpretation. 


Mo.  228;  Craighead  v.  Peterson,  72  N.  Y.  279,  28  Am.  Rep. 
150. 
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Where  the  Authority  Is  to  Sell  Land.  A  power  of 
attorney  in  the  following  words  is  held  not  to  give  au- 
thority to  sell  land:  "To  act  in  all  my  business,  in  all 
concerns,  as  if  I  were  present,  and  to  stand  good  in  law, 
in  all  my  land  and  other  business"  (Ashley  v.  Bird,  1 
Mo.  640),  nor  will  the  following  power  authorize  the 
sale  of  land,  "to  make  contracts,  settle  outstanding  debts, 
and  generally  to  do  all  things  that  concern  my  interest 
in  any  way,  real  or  personal,  whatsoever,  giving  my 
said  attorney  full  power  to  use  my  name  to  release 
others  or  bind  myself,  as  he  may  deem  proper  and  ex- 
pedient" (Billings  V.  Morrow,  7  Cal.  171)  ;  nor  the 
words,  "to  act  for  him  with  reference  to  all  his  busi- 
ness" (Coquillard  v.  French,  19  Ind.  274.)  But  a  letter 
authorizing  the  receiver  to  manage  the  writer's  property 
as  his  own,  and  expressing  a  desire  to  sell,  was  held 
to  empower  the  agent  to  contract  for  the  sale  of  real 
estate  but  not  to  sell.  (Lyon  v.  Pollock,  99  U.  S.  668.) 
And  a  power,  otherwise  sufficient,  will  not  be  held  in- 
valid as  authority  to  sell  realty  because  it  does  not  men- 
tion the  specific  property  the  agent  is  to  sell  (Marx  v. 
Given,  23  Me.  55),  unless  the  authority  is  limited  to  a 
portion  of  the  principal's  property,  and  is  indefinite. 
(Lumbard  v.  Aldrich,  N.  H.  31.) 

In  general,  the  authority  must  be  exercised  within 
the  time  directed;  and  authority  to  sell  "immediately" 
will  not  justify  a  sale  a  month  later.  (Matthews  v. 
Sowle,  12  Neb.  398.)  Nor  will  a  general  authority  to 
sell  at  a  stated  price,  authorize  a  sale  three  years  later 
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at  the  same  price,  the  land  having  improved  in  value. 
(Proudfoot  V.  Wightman,  78  111.  553.) 

Authority  to  sell,  where  the  word  is  used  in  its  ordi- 
nary sense,  confers  the  power  to  execute  the  proper  in- 
struments required  by  law  to  carry  the  sale  into  effect. 
(Valentine  v.  Piper,  22  Pick.  85.)  And  generally  the 
authority  to  sell  land  implies  authority  to  insert  the  usual 
covenants  of  warranty  (Peters  v.  Farnsworth,  15  Vt. 
155) ,  but  not  to  warrant  quality  or  quantity,  or  to  mort- 
gage. (Na.  Iron  Armor  Co.  v.  Bruner,  19  N.  J.  Eq. 
331;  Jeffrey  v.  Hurst,  49  Mich.  31.) 

The  authority  to  sell,  empowers  the  agent  to  receive 
the  purchase  price  if  paid  down,  but  not  to  receive 
subsequent  payments.  (Mechem  on  Agency,  Sec.  324.) 
And  the  authority  to  sell  does  not  imply  power  to 
sell  on  credit,  or  to  trade  or  exchange  for  other  prop- 
erty, the  presumption  being  that  the  sale  is  to  be  for 
cash.  (Lumpkin  v.  Wilson,  5  Heisk.  555;  Reese  v. 
Medlock,  27  Tex.  120.)  Mere  authority  to  sell  will  not 
authorize  the  agent  to  dedicate  any  part  of  the  land  to 
the  public  use,  as  for  streets,  otherwise  if  the  authority 
included  the  power  to  plat  and  subdivide  and  record 
the  plat.  (Gosselin  v.  Chicago,  103  111.  623;  Wirt  v. 
McEnerj^  21  Fed.  Rep.  233.)  And  the  power  to  sell 
gives  no  implied  power  to  invest  the  proceeds.  (Stod- 
dard V.  United  States,  4  Ct.  CI.  516.) 

Where  the  Authority  Is  to  Sell  Personal  Property. 
This  authority  may  be  both  express  and  implied,  but 
does  not  arise  from  the  mere  possession  of  the  property 
by    the    agent.      (Levi  v.  Booth,  38  Md.  305.)      The 
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authority  to  sell  personalty  implies  the  power  to  receive 
pajTuent  in  certain  cases,  as  where  it  is  the  custom  to 
pay  a  clerk  for  goods  bought  of  him  for  cash,  but  where 
the  agent  is  simply  a  solicitor  of  orders  or  sells  by  sam- 
ple, as  a  traveling  salesman,  or  has  possession  of  the 
bill,  his  authority  to  receive  payment  is  not  to  be  implied 
from  such  fact.  (Hirshfield  v.  Waldron,  54  Mich. 
649 ;  Dutcher  v.  Beckwith,  45  111.  460 ;  Ranney  v.  Boyd, 
30  Minn.  319.). 

Possession,  with  authority  to  sell  and  deliver,  em- 
powers the  agent  to  receive  payment.  ( Seiple  v.  Irwin, 
30  Pa.  St.  513.)  If  notice  is  given  to  the  purchaser  of 
the  fact  that  the  agent  has  no  authority  to  receive  pay- 
ment he  must  be  governed  thereby,  but  such  notice  must 
be  palpably  brought  to  his  attention.  Where  the  notice 
of  the  agent's  lack  of  authority  was  stamped  upon  the 
bill  in  red  ink  it  was  held  sufficient.  (McKindly  v. 
Dunham,  55  Wis.  515.)  But  in  Putnam  v.  French, 
53  Vt.  402,  where  a  bill  sent  with  goods  sold  by  agent 
was  stamped  in  red,  "All  bills  must  be  paid  by  check 
to  our  order  or  in  current  funds  at  our  office,"  and  the 
bill  was  later  paid  to  the  salesman,  who  embezzled  the 
funds,  it  was  held  that  the  buyer  not  having  seen  the 
notice,  and  the  notice  not  being  so  prominent  as  to  be 
a  distinctive  feature  of  it,  he  was  not  bound  by  it. 

The  agent  has  implied  power  to  hire  transportation 
for  himself  and  his  wares  or  samples  in  the  course  of 
his  employment;  to  warrant  the  quality  of  the  articles 
he  sells  in  the  usual  and  ordinary  manner,  or  according 
to  a   well-known   and   settled   custom.      (Huntley   v. 
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Mathias,  90  N.  C.  301 ;  Talmage  v.  Bierhause,  103  Ind. 
270;  Herring  v.  Skaggs,  62  Ala.  180.)  In  general 
he  has  no  authority  to  give  credit,  to  trade  or  barter, 
to  appropriate  the  goods  to  his  own  use,  as  to  pay  his 
own  debt,  or  to  pledge  or  mortgage  the  goods.  ( Mechem 
on  Agency,  Sees.  352-361.) 

Where  the  Agent's  Authority  Is  to  Purchase  Prop- 
erty. If  the  agent  is  furnished  funds  for  the  purpose  of 
buying  goods  for  his  principal,  he  cannot  bind  him  by 
purchasing  on  credit,  in  the  absence  of  custom  or  im- 
less  the  principal  with  knowledge  of  his  act  ratifies  it; 
otherwise,  however,  if  he  is  not  supplied  with  funds. 
(Adams  v.  Boies,  24  la.  96;  Sprague  v.  Gillet,  9  Mete. 
91.) 

Such  an  agent  has  implied  authority  to  arrange  the 
terms  and  prices  for  the  purchase,  but  must  follow  in- 
structions as  to  the  quantity  to  be  bought  as  well  as  the 
kind  or  quality.  (Olyphant  v.  McNair,  41  Barb.  446.) 
And  he  may  be  limited  to  dealing  with  certain  desig- 
nated persons.  The  agent  may  make  the  necessary 
statements  as  to  the  principal's  credit  and  solvency, 
where  he  is  expected  to  buy  on  credit.  (Hunter  v.  Hud- 
son River  Co.,  20  Barb.  493.) 

Where  the  Agent  Is  Empowered  to  Receive  Pay- 
ment. The  agent's  authority  to  receive  payment  may 
be  express  or  implied,  but  is  not  to  be  implied  from 
the  mere  fact  that  the  contract  on  which  the  payment 
is  made  was  negotiated  through  him.  (Thompson  v. 
Elliott,  73  111.  221.)  But  where  an  agent  who  has  made 
a  contract  for  the  principal  is  given  possession  of  the 
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securities,  and  no  other  directions  made  as  to  payment, 
his  authority  to  accept  payment  is  implied.  (Haines  v. 
Pohhnan,  25  N.  J.  Eq.  179.)  The  debtor  can  only  rely 
upon  such  implied  authority  while  the  agent  remains 
in  possession  of  the  securities,  and  must  satisfy  himself 
at  each  payment  that  such  is  the  case.  ( Smith  v.  Kidd, 
68  N.  Y.  130.) 

An  agent  to  receive  payment  for  the  principal  can 
take  nothing  but  money,  and  his  acceptance  of  a  note, 
draft  or  merchandise,  or  other  commodity  in  lieu  of  cash 
will  not  bind  the  principal.  ( ^lechem  on  Agency,  Sec. 
375;  Robinson  v.  Anderson,  106  Ind.  152;  Aultman  v. 
Lee,  43  la.  404;  Rhine  v.  Blake,  59  Tex.  240;  Butts  v. 
Newton,  29  Wis.  632.)  Such  an  agent  has  no  author- 
ity to  release  or  compromise  the  debt,  or  set  off  a  claim 
due  from  himself.  (Herring  v.  Hottendorf,  74  N.  C. 
588.)  He  has  implied  power  to  receive  part  payment 
on  the  account,  but  may  not  extend  the  time  of  paying 
the  balance  in  consideration  of  part  payment.  (Mechem 
on  Agency,  Sees.  377-8.)  If  his  authority  is  to  receive 
but  the  interest  he  cannot  discharge  the  principal  debt ; 
nor  when  authorized  to  receive  the  principal,  can  he 
accept  it  before  due,  in  the  absence  of  a  custom  or  usage 
allowing  it.  (Smith  v.  Kidd,  68  N.  Y.  130,  23  Am. 
Rep.  157.) 

Authority  to  receive  payment  implies  power  to  em- 
ploy counsel,  sue,  issue  execution  and  seize  property 
when  it  becomes  necessary  to  do  so  to  collect  the  claim; 
this  follows  from  the  general  rule  that  every  power 
carries  implied  authority  to  do  the  things  necessary  and 
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usual  to  accomplish  the  purpose  of  the  grant.  (Joyce 
V.  Duplessis.  15  La.  Ann.  242;  Ryan  v.  Tudor,  31 
Kans.  366.) 

Where  the  Authority  Is  to  ^Make  and  Indorse  Ne- 
gotiable Paper.  Such  authority  is  to  be  strictly  con- 
strued, and  can  be  conferred  only  by  direct  authority 
of  the  party  to  be  bound,  or  by  necessary  implication 
from  the  character  or  duties  given  the  agent.  (Paige  v. 
Stone,  10  Mete.  160.)  Authority  to  adjust  the  princi- 
pal's business  in  a  State;  to  sign  the  name  of  a  farmer 
in  such  farmer's  general  business;  to  run  a  grocery 
store,  to  clerk  in  a  grocery  store,  to  manage  a  farm,  to 
superintend  a  mine,  or  manage  the  principal's  business 
generally,  will  not  confer  the  power  to  execute  nego- 
tiable paper  in  the  name  of  the  principal.  (Mechem  on 
Agency,  Sec.  391,  and  cases  cited.) 

Where  the  power  is  clearly  given,  it  will  be  connned 
to  the  legitimate  scope  of  the  employer's  business,  or 
within  the  limits  fixed  by  the  express  authority  con- 
ferred. Thus,  if  the  authority  is  to  draw  on  the  prin- 
cipal's funds,  the  agent  may  not  draw  on  the  principal's 
credit  (Breed  v.  First  Natl.  Bank,  4  Colo.  481),  and 
authority  to  draw  and  discount  a  note  for  a  stated  pur- 
pose will  not  authorize  the  making  and  discounting  of  a 
note  for  a  different  purpose.  (Nixon  v.  Palmer,  8  N. 
Y.  398.)  Authority  to  draw  checks  on  a  certain  bank 
does  not  empower  the  agent  to  overdraw  the  account 
(Union  Bank  v.  Mott,  39  Barb.  180) ,  and  power  to  sign 
a  note  as  surety  will  not  justify  the  agent  to  sign  it  as  a 
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principal.      (Farmington  Bank  v.  Buzzell,  61  N.  H. 
612.) 

An  agent  will  bind  his  principal  in  filling  in  a  nego-' 
tiable  instrument  indorsed  in  blank  by  the  principal 
and  given  him  to  fill  up,  if  the  persons  with  whom  he 
deals  had  no  notice  of  the  limitations  imposed  upon  the 
agent's  authority  as  to  the  amount.  (Davis  v.  Lee,  26 
Miss.  505.) 

Where  the  Authority  is  to  Manage  a  Business.  "In 
general  terms  it  may  be  said  that  such  an  agent  has 
implied  power  to  do  those  things  which  are  necessary 
and  proper  to  be  done  in  carrying  out  the  business  in  its 
usual  and  accustomed  way,  and  which  the  principal  could 
and  would  usually  do  in  like  cases  if  present."  ( ^lechem 
on  Agency,  Sec.  395 ;  German  Fire  Ins.  Co.  v.  Grunert, 
112  111.  68.) 

Thus  the  managing  agent  may  buy  stock  to  replenish 
that  sold  or  used  in  the  business,  and  may  pledge  the 
principal's  credit  therefor.  (Banner  Tobacco  Co.  v. 
Jenison,  48  Mich.  459.)  While  it  is  held  that  the  station 
agent  of  a  railway  company  whose  employment  is  to 
receive  and  forward  freight  may  bind  the  company  by 
contract  to  furnish  a  stated  number  of  cattle  cars  on  a 
given  day  to  a  person  who  has  no  knowledge  of  the  lim- 
itations of  his  power,  it  is  also  held  that  such  an  agent, 
or  a  yardmaster  or  conductor  has  no  implied  power  to 
employ  a  physician  or  surgeon  to  attend  an  injured 
employe  of  the  same  company  who  is  working  under 
his  supervision.     (Harrison  v.  Mo.  Pac.  Ry.  Co.,  74 
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Mo.  364;  Tucker  v.  St.  Louis,  Etc.,  Ry.  Co.,  54  Mo. 
177.) 

The  managing  agent  of  a  business  has  authority  to 
sell  the  produce  of  the  business  and  collect  therefor 
(Sentell  v.  Kennedy,  29  La.  Ann.  679),  and  where  ab- 
solutely necessary  he  may  borrow  money  to  continue 
the  business  (Bickford  v.  Menier,  107  N.  Y.  490),  but 
he  has  no  implied  power  to  accept,  indorse,  or  make 
negotiable  paper  to  bind  his  principal,  or  to  pledge  or 
mortgage  the  property,  or  to  sell  the  land,  or  change 
the  nature  of  the  business.  (Mechem  on  Agency,  Sees. 
398-404,  and  cases  there  cited.) 

Sec.  593.  HOW  THE  AGENT'S  AUTHORITY 
IS  TO  BE  EXECUTED.— Having  ascertained  that 
an  agent  acts  for  and  on  behalf  of  his  principal,  it  is 
clear  that  it  is  the  first  duty  of  an  agent,  in  the  execu- 
tion of  the  power  conferred  upon  him,  to  secure  the  prin- 
cipal the  benefit  sought  through  the  agency  and  to  im- 
pose upon  him  all  the  responsibility  arising  therefrom. 
The  agent  should  act  within  the  scope  of  his  authority, 
and  in  the  name  of  the  principal,  but  it  is  not  always  easy 
to  define  with  precision  the  exact  limitation  of  his 
powers.  While  acting  within  the  scope  of  his  authority 
the  only  question  for  the  agent  is  the  execution  of  the 
authority  in  the  proper  manner.  He  should  so  execute 
the  authority  as  to  bind  the  principal,  but  he  may  bind 
himself  instead,  or  fail  to  bind  either.  Where  he  ex- 
ceeds the  authority  conferred  upon  him  and  the  excess  is 
separable,  the  part  which  was  authorized  may  stand, 
otherwise  if  the  excess  is  not  separable.     ( Drumright  v. 
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Philpot,  16  Ga.  424.)  And  a  slight  or  immaterial  vari- 
ance from  his  authority  in  the  execution  of  the  power 
may  not  invalidate  the  act.  So,  where  there  is  a  com- 
plete execution  of  the  authority,  and  out  of  abundant 
caution  something  is  added  which  is  not  authorized,  the 
execution  is  incomplete.  (Huntley  v.  Mathias,  90  N.  C. 
101;  Baum  v.  DuBois,  43  Pa.  St.  260;  Marland  v. 
Stanwood,  101  Mass.  470;  Thomas  v.  Joslin,  30  Minn. 
388.) 

Sec.  594.  SAME  SUBJECT— IN  THE  CASE 
OF  SEALED  INSTRUMENTS.— When  the  agent 
assumes  to  bind  the  principal  by  the  execution  of  an 
instrument  under  seal,  as  by  deed,  bond,  and  the  like,  he 
must  in  general  be  governed  by  the  technical  rule  of 
the  common  law,  which  requires  that  the  instrument 
show  upon  its  face  that  it  is  made,  signed  and  sealed  in 
the  name  of  the  principal.* 

It  is  held  under  this  rule  that,  though  the  agent  de- 
scribes himself  as  agent,  or  adds  the  word  "agent"  to 
his  name,  where  the  binding  words  of  the  instrument 
purport  to  be  those  of  the  agent  and  not  of  the  princi- 
pal, that  the  mere  description  as  agent  will  not  be 
enough  to  release  the  agent  or  bind  the  principal  on 
whose  behalf  he  assumes  to  act;  the  words  being*" con- 
sidered as  mere  "descriptio  personae."  (Stinchfield  v. 
Little,  1  Greenl.  231,  10  Am.  Dec.  65.)  The  rule,  how- 
ever, does  not  require  any  particular  form  of  words  to 


*Mechem  on  Agency,  Sec.  419;    Stone  v.  Wood,  7  Cowan 
452. 
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express  the  fact  that  the  act  is  done  hi  the  name  of 
the  principal,  and  whether  in  the  form  A  B,  by  C  D,  his 
attorney,  or  C  D  for  A  B,  it  is  held  that  the  act  is 
apparently  and  manifestly  in  the  name  of  the  principal. 
(Wilks  V.  Back,  2  East  142;  Redmond  v.  Coffin,  2  Dev. 
Eq.  437.)  Thus  a  bond  executed  by  a  number  of  per- 
sons, who  executed  it  in  their  individual  names,  but 
added,  "Trustees  of  the  Baptist  Society  of  the  Town 
of  Richfield,"  was  held  to  be  the  bond  of  the  individuals 
who  signed  it,  and  not  of  the  church  or  society,  the 
addition  of  "Trustees,"  etc.,  being  considered  as  mere 
"descriptio  personarum."  (Taft  v.  Brewster,  9  Johns. 
334.)  But  a  lease  signed,  "John  Hammond  for  B.  B. 
Mussey  (Seal),"  was  held  to  be  well  executed  for  Mus- 
sey  as  principal.  (Mussey  v.  Scott,  7  Cush.  215,  54  Am. 
Dec.  719.) 

In  the  case  of  public  agents  or  officers  making  con- 
tracts in  the  fulfillment  of  their  official  duties,  the  pre- 
sumption is  that  the  contract  is  not  a  personal  one  but 
made  on  behalf  of  the  public,  and  unless  the  intent  of 
the  officer  to  bind  himself  is  clear,  it  will  not  be  con- 
strued as  his  individual  contract.  (Hodgson  v.  Dexter, 
I  Cranch  345.) 

In*Wood  V.  Goodridge,  6  Cush.  117,  it  was  intimated 
that  a  mortgage  executed  by  an  agent  who  simply  signed 
the  name  of  the  principal  and  added  nothing  to  indi- 
cate that  it  was  the  act  of  an  agent  would  be  invalid, 
on  the  ground  that  the  authority  conferred  is  to  execute 
the  deed  as  attorney  but  in  the  name  of  the  principal, 
and  this  authority  is  not  followed  unless  it  appear  in  the 
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instrument.  But  the  rule  attempted  to  be  laid  down  in 
this  case  has  been  repeatedly  denied  in  other  and  later 
cases.  (Forsyth  v.  Day,  41  Me.  382;  Devmney  v. 
Raynolds,  1  Watts  &  Serg.  328.)  And  it  is  firmly  estab- 
lished that  where  the  deed  in  the  granting  part  shows 
that  it  is  the  deed  of  the  principal  by  his  agent  or  attor- 
ney, the  agent  may  sign  the  principal's  name  and  seal 
alone.     (Berkey  v.  Judd,  22  Minn.  287.) 

It  has  been  seen  in  previous  sections  that  if  the  prin- 
cipal is  present  and  authorizes  the  act,  parol  authority 
is  sufficient,  and  in  such  case  the  agent  may  simply  sign 
the  principal's  name  without  indicating  that  it  is  done 
by  an  agent.  But  a  deed  once  executed  cannot  be 
changed  by  parol  evidence,  as  to  discharge  the  agent 
and  bind  the  principal,  unless  it  is  ambiguous.  ( Shuetze 
V.  Bailey,  40  Mo.  69.) 

Sec.  595.  SAME  SUBJECT— IN  THE  CASE 
OF  SIMPLE  CONTRACTS.— Where  a  simple  con- 
tract is  executed  by  an  agent  for  a  principal  it  ought  to 
purport  somewhere  in  the  instrument,  that  it  is  executed 
for  another,  who,  in  the  same  instrument,  is  in  some 
way  identified.  Beyond  this  statement  there  can  be  no 
general  rule,  as  the  circumstances  in  each  case  have  an 
important  bearing.* 


*"In  order  to  exempt  an  agent  from  liability  upon  an  in- 
strument executed  by  him  within  the  scope  of  his  agency,  he 
must  not  only  name  his  principal,  but  he  must  express  by  some 
form  of  words  that  the  writing  is  the  act  of  the  principal, 
though  done  by  the  act  of  the  agent.  If  -he  expresses  this,  the 
principal  is  bound,  and  the  agent  is  not.    But  a  mere  descrlp- 
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In  the  execution  of  promissory  notes  the  agent 
should  sign  the  instrument  in  the  same  manner  as  has 
been  indicated  for  the  proper  execution  of  a  writing 
under  seal  to  avoid  all  uncertainty  and  ambiguity. 
Thus,  "John  Doe,  by  Richard  Roe,  his  attorney  or 
agent;"  or,  "John  Doe,  by  his  attorney  or  agent,  Rich- 
ard Roe."  Other  forms  held  sufficient  are,  "Richard 
Roe,  for  John  Doe,"  and,  "For  John  Doe,  Richard 
Roe."  (Tucker  v.  Fairbanks,  98  Mass.  101;  Tiler  v. 
Spradley,  39  Ga.  36.)  But  "Richard  Roe,  agent  of 
John  Doe,"  is  "descriptio  personae"  and  insufficient 
(Tucker  Mfg.  Co.  v.  Fairbanks,  98  Mass.  101),  and 
"agent  for"  was  held  to  be  a  personal  description  on 
a  note  signed  "D.  H.,  agent  for  the  Churchman."  (De- 
Witt  V.  Walton,  9  N.  Y.  571 ;  Mechem  on  Agency,  Sec. 
432.) 

It  is  held  that  while  proper  and  desirable  it  is  not  im- 
perative that  the  agent's  name  should  appear  on  a  note 
or  bill,  and  he  may  execute  it  by  simply  signing  the 
name  of  the  principal.  (First  Natl.  Bank  v.  Gay,  63 
Mo.  33. )  But  the  name  of  the  principal,  though  stated 
in  the  body  of  the  instrument,  must  also  appear  or  be 
signed  to  the  draft  or  bill  (Mechem  on  Agency,  Sec. 
435;  Hypes  v.  Griffin,  89  111.  134),  unless  the  mention 


tion  of  the  general  relation  or  office  which  the  person  signing 
the  paper  holds  to  another  person  or  corporation,  without  in- 
dicating that  the  particular  signature  Is  made  in  the  execution 
of  the  office  and  agency,  Is  not  sufficient  to  charge  the  princi- 
pal, or  to  exempt  the  agent  from  personal  liability."  (Gray, 
J.,  in  Tucker  Mfg.  Co.  v.  Fairbanks,  98  Mass.  101.) 
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of  the  principal's  name  in  the  body  of  the  instrument  is 
followed  by  words  evidencing  that  it  is  executed  on  the 
principal's  behalf,  and  the  signature  of  the  agent  indi- 
cates his  representative  capacity.  (Andrews  v.  Estes, 
11  Me.  267.) 

Failure  on  the  part  of  the  agent  to  disclose  his  prin- 
cipal, or  name  him  on  the  face  of  the  instrument,  binds 
the  agent,  though  he  add  "agent,"  "president,"  "trus- 
tee," or  other  descriptive  word  to  his  signature.  (Rob- 
inson V.  Kanawha  Val.  Bank,  44  O.  St.  441;  Davis  v. 
England,  141  Mass.  587;  Bank  v.  Cook,  38  O.  St.  442; 
Exchange  Bank  v.  Lewis  County,  28  W.  Va.  273.) 

An  agent  of  a  private  individual  must  follow  the 
same  rules  laid  down  for  the  making  of  promissory 
notes  or  other  negotiable  instruments  when  he  indorses 
a  note,  if  he  wishes  to  bind  the  principal  and  not  him- 
self. But  the  agent  or  officer  of  a  corporation  is  sub- 
ject to  a  different  rule,  and  may  sign  his  name  followed 
by  "Cashier,"  "President,"  "Treasurer,"  or  the  like  des- 
ignation, and  bind  the  company  or  corporation  of  which 
he  is  an  officer  or  agent.  (Hager  v.  Rice,  4  Colo.  90; 
Houghton  V.  First  National  Bank,  26  Wis.  663.) 
And  in  some  cases  public  agents  who  issue  notes  in  the 
exercise  of  their  official  duties  are  treated  more  leniently 
as  regards  binding  themselves  personally  than  mere  pri- 
vate agents.     (Mechem  on  Agency,  Sec.  440.) 

While  it  is  stated  that  "the  question  of  the  admissi- 
bility of  parol  evidence  to  show  who  was  intended  to  be 
bound  by  an  instrument  executed  by  an  agent  is  one 
not  free  from  difficulty,"  and  that  "the  decisions  are  in 
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conflict,"*  yet  a  very  helpful  and  accurate  set  of  gen- 
eral principles  are  deduced  by  the  same  author  as  gov- 
erning the  admission  of  parol  evidence  in  two  classes 
of  cases:  1.  Where  the  rights  of  the  immediate  parties 
to  the  instrument  only  are  involved.  2.  Where  the 
rights  of  third  persons  are  involved.  (Idem,  Sec.  443.) 
General  Rules.  Professor  Mechem  lays  down  the 
following  rules:  1.  Where  the  paper  on  its  face  shows 
that  it  is  the  indenture  of  the  agent  alone,  and  no  refer- 
ence is  made  to  his  representative  capacity,  parol  evi- 
dence is  not  admissible  to  relieve  the  agent.  (Collins 
V.  Buckeye  State  Ins.  Co.,  17  O.  St.  215.) 

2.  When  the  obligation  on  its  face  is  clearly  the  obli- 
gation of  the  principal,  parol  evidence  is  not  admissible 
to  charge  the  agent.     (Falk  v.  Moebs,  127  U.  S.  597.) 

3.  When  the  paper  contains  some  reference  to  a  prin- 
cipal, and  yet  is  not  so  clear  in  its  terms  as  to  be  con- 
strued according  to  one  of  the  two  rules  already  given, 
extrinsic  evidence  of  intent  may  be  admissible  under  the 
foEowing  conditions: 

i.  As  between  the  immediate  parties  parol  evidence 
is  admissible  to  show:  (a)  That  by  a  course  of  dealing 
between  them,  the  parties,  a  particular  form  of  execu- 
tion had  come  to  be  the  recognized  and  adopted  form 
by  which  the  principal  was  to  be  bound.  (Gerber  v. 
Stuart,  1  Mont.  172.)  (b)  That  the  instrument  was,  to 
the  knowledge  of  the  parties,  intended  to  be  the  obliga- 
tion of  the  principal,  and  was  given  and  accepted  as 


*Mechem  on  Agency,  Sec.  441. 
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such.  (La  Salle  Nat.  Bank  v.  Tolu,  Etc.,  Co.,  14  111. 
App.  141.)  (c)  That  an  instrument  which  is  so  am- 
biguous in  its  terms  as  to  render  it  uncertain  whose  it 
is,  was  known  to  be  intended  to  be  the  obligation  of  the 
principal.     (Kean  v.  Davis,  21  N.  J.  L.  683.) 

ii.  As  between  one  of  the  original  parties  and  a  third 
party,  such  evidence  is  admissible  on  the  lines  of  proof 
just  mentioned :  (a)  When  the  third  person  is  not  a  bona 
fide  holder.  (Metcalf  v.  Williams,  104  U.  S.  93.)  (b) 
When  the  instrument  has  not  sufficient  evidence  upon 
its  face,  or  is  so  ambiguous  or  deficient  as  to  put  a  rea- 
sonably prudent  man  upon  inquiry. 

4.  As  between  the  principal  and  the  agent,  it  is  com- 
petent for  the  agent  to  show  that  what  is  suj^posed  to 
be  his  obligation  is  in  fact  that  of  the  principal.  (Lewis 
V.  Brehme,  33  Md.  412;  Mechem  on  Agency,  Sees. 
443-4.) 

In  the  execution  of  all  simple  contracts  the  question 
whether  the  agent  has  so  executed  the  authority  as  to 
bind  the  principal  is  a  question  of  intention,  and  is  to 
be  gathered  from  their  contract,  interpreted  with  refer- 
ence to  their  surroundings,  circumstances,  and  customs. 
(Merchants  Bank  v.  Bank,  1  Ga.  418.)  The  rules  dis- 
cussed under  negotiable  instruments  are  applicable  to 
other  contracts,  and  an  agent  may  bind  himself  person- 
ally by  engaging  in  his  own  name,  though  he  uses  a 
descriptive  term,  unless  his  representative  character 
clearly  appear.  (Simonds  v.  Heard,  23  Pick.  120,  34 
Am.  Dec.  41 ;  Texas  Land  &  Cattle  Co.  v.  Carroll,  63 
Tex.  48.)     And  where  the  agent  has  clearly  bound  him- 
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self,  parol  evidence  is  not  admissible  to  discharge  him, 
but  if  the  contract  is  uncertain  or  was  apparently  signed 
in  a  representative  capacity,  parol  evidence  is  admissible 
to  show  intention  to  bind  the  principal  and  not  the  agent. 
(Deering  v.  Thom,  29  Minn.  120.)  For  the  purpose 
of  binding  the  principal,  whether  upon  an  oral  or  written 
contract  made  by  his  agent,  parol  evidence  is  admissible, 
even  where  it  is  not  admissible  to  relieve  the  agent.  (By- 
ington  V.  Simpson,  134  Mass.  169 ;  Mechem  on  Agency, 
Sec.  449.) 


CHAPTER  IV. 

THE  EIGHTS,  DUTIES  AND  LIABILITIES  SPRINGING  FROM 
THE  RELATION. 

Sec.  596.     SCOPE  OF  THE  CHAPTER.— It  is 

now  in  order  to  consider  the  effect  of  the  relation, 
whether  actual  or  assumed,  upon  all  the  parties  con- 
nected or  concerned  with  it,  as  regards  their  rights,  du- 
ties and  liabilities  thereunder.  A  consideration  of  the 
effect  of  the  agency  upon  the  parties  in  this  sense  is 
conveniently  divided  into  the  following  topics:  i.  The 
duties  and  liabilities  of  the  agent  to  the  principal.  2. 
The  duties  and  liabilities  of  the  agent  to  third  persons. 

3.  The  duties  and  liabilities  of  the  principal  to  the  agent. 

4.  The  duties  and  liabilities  of  the  principal  to  third 
persons.  5.  The  duties  and  liabilities  of  third  persons 
to  the  agent.  6.  The  duties  and  liabilities  of  third  per- 
sons to  the  principal.* 

Sec.  597.  1.  DUTIES  AND  LIABILITIES  OF 
AGENT  TO  HIS  PRINCIPAL.— The  agent  is  the 
representative  of  his  principal,  is  his  other  self  during 
the  existence  of  the  agency,  and  because  of  this  it  is  the 
agent's  duty  to  so  demean  himself  that  he  may  repre- 
sent his  princij)al  with  loyalty,  fidelity  and  candor,  free 
from  all  secret  or  antagonistic  interests  which  might 
prejudice  the  claims  which  the  principal  has  to  his  un- 


*Mechem  on  Agency,  Sec.  452. 
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biased  services.*  Thus,  in  protecting  the  loyalty  of  the 
agent  to  the  service  of  the  principal,  the  courts  will  not 
permit  him  to  be  the  agent  of  two  persons,  whose  in- 
terests are,  or  ought  to  be,  antagonistic,  without  the 
consent  of  both;  nor  permit  him  to  use  the  agency  for 
his  own  private  purposes.  (Bunker  v.  Miles,  30  Me. 
431.)  So,  if  authorized  to  purchase  property  for  his 
principal,  he  cannot  purchase  it  for  himself,  directly  or 
indirectly,  and  if  he  does  so  he  will  be  treated  as  holding 
the  property  in  trust  for  his  principal.  (Cameron  v. 
Lewis,  56  Miss.  76;  Rose  v.  Hayden,  35  Kans.  106.) 
And  where  an  agent  or  clerk  of  a  warehouseman 
secretly  secures  a  lease  of  the  premises  occupied  by  such 
warehouseman,  knowing  that  his  principal  desires  to 
renew  the  lease,  he  will  be  held  to  have  secured  the 
same  for  the  principal,  and  be  compelled  to  convey  the 
same  to  his  principal.  (Gower  v.  Andrews,  59  Cal.  119, 
43  Am.  Rep.  242.) 

*"So  careful  is  the  law  in  guarding  against  the  abuse  of 
fiduciary  relations,  that  it  will  not  permit  an  agent  to  act  for 
himself  and  his  principal  in  the  same  transaction,  as  to  buy  of 
himself,  as  agent,  the  property  of  his  principal,  or  the  like.  All 
such  transactions  are  void,  as  it  respects  the  principal,  unless 
ratified  by  him  with  a  full  knowledge  of  all  the  circumstances. 
To  repudiate  them  he  need  not  show  himself  damnified.  Whether 
he  has  been  or  not  is  immaterial.  Actual  injury  is  not  the 
principle  the  law  proceeds  on  in  holding  such  transactions  void 
Fidelity  in  the  agent  is  what  Is  aimed  at,  and  as  a  means  of 
securing  it,  the  law  will  not  permit  the  agent  to  place  himself 
in  a  situation  in  which  he  may  be  tempted  by  his  own  private 
interest  to  disregard  that  of  his  principal."  (Manning,  J.,  in 
People  V.  Township  Board,  11  Mich.  222.) 
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For  the  same  reason  an  agent  given  authoxity  to  sell 
his  principal's  property  cannot  sell  to  himself,  or  with 
authority  to  lease,  lease  to  himself,  and  if  he  does  so 
the  transaction  is  void  unless  affirmed  by  the  principal 
upon  full  knowledge  of  the  facts.  (Louisville  Bank 
V.  Gray,  84  Ky.  565.)  Likewise,  an  authority  to  pur- 
chase property  or  lease  it  for  the  principal  precludes 
the  agent  from  buying  or  leasing  of  himself,  unless  with 
the  knowledge  and  approval  of  the  principal.  (Taus- 
sig V.  Hart,  58  N.  Y.  425.)  And  in  either  case  the 
principal  need  not  show  himself  damaged  in  order  to 
repudiate  the  transaction,  it  is  void  because  of  the  evil 
tendency.     (Michoud  v.  Girod,  4  How.  503.) 

These  rules  are  applicable  to  public  and  quasi-public 
agents  as  well  as  private  ones,  and  have  the  same  force 
when  the  agent  attempts  to  do  the  forbidden  act  in  an 
indirect  manner.     (Mechem  on  Agency,  Sees.  463-4.) 

Sec.  598.  SAME  SUBJECT  CONTINUED.— 
An  agent  employed  to  settle  a  claim  will  not  be  allowed 
to  avail  himself  of  the  benefit  of  a  favorable  settlement, 
by  purchasing  the  claim  himself  at  a  discount  and  en- 
forcing it  against  the  principal  for  the  full  amount.  In 
such  case  the  benefit  of  the  discount  will  be  held  to  inure 
to  the  principal.  (Noyes  v.  Landon,  59  Vt.  569.) 
Neither  can  the  agent  acquire  rights  against  the  prin- 
cipal through  his,  the  agent's  negligence,  as  by  pur- 
chasing the  principal's  land  at  tax  sale,  where  it  was  the 
agent's  duty  to  have  paid  the  taxes.  (Ellsworth  m.  Cor- 
drey,  63  la.  675;  Woodman  v.  Davis,  32  Kan.  344.) 

All  profits  made  by  an  agent  in  the  execution  of  his 
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trust  are  held  to  belong  to  the  principal,  whether  they 
accrue  thi'ough  the  performance  or  neglect  of  his  duty. 
And  in  case  the  principal  has  engaged  the  entire  time  of 
the  agent,  any  wages  earned  by  the  agent  outside  of 
the  employment  belong  to  the  principal.  (Aetna  Ins. 
Co.  V.  Church,  21  O.  St.  492;  Merriman  v.  David,  31 
111.  404;  Stoner  v.  Weiser,  24  la.  434.) 

Sec.  599.  SAME  SUBJECT— AGENT'S  DUTY 
TO  OBEY  INSTRUCTIONS.— Agency  being  a 
form  of  employment,  it  follows  that  the  agent  is  bound 
to  obey  the  wishes  and  instructions  of  the  principal,  if 
they  are  reasonable  and  legal.  The  effect  of  disobeying 
the  instructions  of  the  principal  depends  upon  the  result 
of  the  disobedience.  The  agent  is  liable  for  the  losses 
caused.  Where  the  disobedience  affects  the  manner  of 
the  execution  only,  the  damage  will  be  merely  nominal, 
but  may  justify  a  revocation  of  the  agent's  authority. 
Where  the  principal  is  injured  by  the  disobedience  of 
the  agent  he  has  an  action  for  all  legitimate  and  proxi- 
mate damages  caused  him  by  the  agent.  (Whitney  v. 
Merchants'  Union  Ex.  Co.,  104  Mass.  152.)  Thus,  an 
agent  instructed  to  insure  the  principal's  goods,  as- 
sumes the  risk  if  he  neglects  to  do  so.  ( Sawyer  v.  May- 
hew,  51  Me.  398.)  And  if  instructed  to  sell  for  cash,  he 
accepts  a  check,  he  is  responsible  if  the  check  is  worth- 
less, and  a  custom  to  treat  such  check  as  cash  will  not 
protect  him.  (Mechem  on  Agency,  Sec.  475;  Hall  v. 
Storrs,  7  Wis.  253.)  The  action  of  the  principal  for  the 
disobedience  of  the  agent  is  usually  in  assumpsit  or  a 
special  action  on  the  case,  but  where  the  conduct  of  the 
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agent  amounts  to  a  conversion,  trover  may  be  main- 
tained.* 

The  agent  is  not  boimd  to  perform  an  act  which  is 
illegal  or  immoral,  and  may  disobey  instructions  re- 
quiring the  performance  of  such  acts.  (Brown  v.  How- 
ard, 14  Johns.  119.)  And  in  case  of  accident,  or  sudden 
emergency,  the  agent  may  overstep  his  instructions  if 
prudence  and  discretion  warrant  his  so  doing.  (Dusar 
V.  Perit,  4  Biim.  361.)  And  a  gratuitous  agent,  not 
under  a  legal  duty  to  perform  a  service,  may  refuse  to 
perform  it  as  a  whole,  since  there  is  no  consideration 
for  his  promise  to  perform.  (Thorne  v.  Deas,  4  Johns. 
84.) 

Sec.  600.  SAME  SUBJECT— AGENT'S  DUTY 
TO  EXERCISE  SKILL  AND  CARE.— It  is  the 
duty  of  every  agent  to  perform  his  undertaking  with 
that  degree  of  skill,  care  and  diligence  which  the  nature 
of  the  undertaking,  and  the  time,  place  and  circum- 
stances of  the  performance  reasonably  demands,  and 


*Mechem  on  Agency,  Sec.  476.  "The  result  of  the  authori- 
ties may  be  said  to  be  that  if  the  agent  parts  with  the  property 
in  any  way  or  for  any  purpose  not  authorized,  he  is  liable  for 
a  conversion;  but  if  he  parts  with  it  in  accordance  with  his 
authority,  but  sells  it  at  a  less  price,  or  misapplies  the  proceeds, 
or  takes  inadequate  security,  he  is  not  liable  for  a  conversion 
of  the  property,  but  only  in  an  action  for  damages  on  account 
of  the  misconduct.  In  such  cases  the  question  of  good  faith  is 
not  involved.  A  wrongful  intent  is  not  an  essential  element  of 
the  conversion.  It  is  enough  if  the  owner  has  been  deprived  of 
his  property  by  the  act  of  another  assuming  an  unauthorized  do- 
minion and  control  over  it."     (Idem,  Sec.  476.) 
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any  failure  to  perform  this  duty  constitutes  negligence 
for  which  the  agent  will  be  held  responsible  in  damag(;s. 
(Mechem  on  Agency,  Sec.  490;  Whitney  v.  Martine,  88 
N.  Y.  535.)  The  degree  of  care  to  be  exercised  by  the 
agent  is  thus  made  to  depend  upon  the  circumstances 
of  the  particular  case.  Where  the  agent  undertakes  an 
employment  requiring  professional  skill,  he  is  presumed 
to  warrant  that  he  possesses  and  will  exercise  such  skill. 
And  he  is  liable  for  not  exercising  such  skill  in  the  em- 
ployment, unless  the  principal  knew  that  he  did  not 
possess  it,  or  the  undertaking  was  gratuitous.  In  the 
latter  case  he  will  not  be  responsible  unless  he  is  grossly 
negligent.  (Stanton  v.  Bell,  2  Hawks  145;  Story  on 
Bailments,  Sec.  435;  Grant  v.  Ludlow,  8  O.  St.  48.) 

Attorneys,  physicians  and  others  who  hold  themselves 
out  to  the  public  as  possessing  the  skill  and  ability 
necessary  to  exercise  their  profession  or  business,  are 
liable  to  those  who  employ  them,  for  the  exercise  of 
such  skill,  whether  they  have  been  paid  or  not.  ( Shills 
V.  Blackburne,  1  H.  Bl.  158;  McNevins  v.  Lowe,  40 
111.  209.) 

An  agent  employed  to  make  collections  must  exer- 
cise all  reasonable  skill,  care  and  diligence  to  secure 
the  money,  and  must  employ  all  the  remedies  usual  and 
proper  for  the  purpose.  Thus,  negotiable  paper  should 
be  presented  promptly  for  payment,  and  if  not  paid,  as 
promptly  protested;  and  for  failure  in  this  duty,  he  is 
liable  for  the  damages  caused.  (Bank  v.  Bank,  77  N. 
Y.  320;  Chapman  v.  McCrea,  63  Ind.  360.)  If  the 
agent  has  employed  a  sub-agent  by  authority  of  the 
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principal,  he  is  not  responsible  for  the  acts  of  such  sub- 
agent  unless  he  has  been  negligent  in  selecting  a  proper 
party.  Otherwise,  if  he  employs  such  sub-agent  without 
authority  and  on  his  own  account.  ( Mechem  on  Agen- 
cy, Sec.  513.) 

A  bank  employed  as  agent  to  collect  commercial  pa- 
per is  liable  for  the  neglect  of  its  own  officers  and 
agents,  but  its  liability  for  the  neglect  of  notaries  and 
other  banks  employed  to  assist  in  the  collection  is  a  dis- 
puted question.     In  a  number  of  States  the  bank  is 
made  responsible  for  the  neglect  of  the  notary,  he  be- 
ing considered  the  agent  of  the  bank.     But  the  better 
rule  is  said  to  be  that  if  the  bank  exercises  due  care  in 
selecting  a  competent  notary,  it  will  not  be  liable  for 
his  neglect  in  the  matter.     (Mechem  on  Agency,  Sec. 
514;  contra,  Ayrault  v.  Bank,  47  N.  Y.  570;  Bank  v. 
Ober,  31  Kan.  599.)     In  New  York  and  a  number  of 
other  States  the  bank  is  also  held  responsible  for  the 
neglect  of  a  correspondent  bank  to  whom  it  has  trans- 
mitted the  paper,  as  such  bank  is  held  to  be  the  agent 
of  the  transmitting  bank  and  not  of  the  owner  or  de- 
positor of  the  paper.     In  a  greater  number  of  States 
the  rule  is  different,  and  the  bank  is  only  bound  to  se- 
lect a  suitable  and  competent  agent  or  bank,  and  then 
the  neglect  or  default  of  such  agent  or  bank  is  the  loss 
of  the  owner  of  the  paper.    This  latter  rule  prevails  in 
Massachusetts,   Connecticut,  JNIaryland,  Illinois,  Wis- 
consin,   Iowa,    jMississippi,    Pennsylvania,    and    other 
States.    The  former  rule  maintains  in  Ohio,  Michigan, 
New  Jersey,  Montana,  Indiana,  and  is  the  rule  in  the 
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U.  S.  Supreme  Court,  and  in  England.  (Mechem  on 
Agency,  idem.) 

An  attorney  is  liable  for  the  defaults  of  his  immedi- 
ate assistants,  and  also  for  the  neglect  or  default  of  a 
correspondent  at  a  distant  place  to  whom  he  sends  a 
claim  for  collection,  unless  he  expressly  limits  his  lia- 
bility. (Bradstreet  v.  Everson,  72  Pa.  St.  124;  Cum- 
mins V.  Heald,  24  Kan.  600.)  And  the  same  rule  ap- 
plicable to  attorneys  holds  good  as  to  the  liability  of 
mercantile  or  collection  agencies  who  make  a  business 
of  forwarding  claims  for  collection.  (Bradstreet  v. 
Everson,  supra;  Weyerhause  v.  Dun,  100  N.  Y.  150.) 
But  such  an  agency  may  limit  its  responsibility  by  ex- 
press agreement  with  the  owner  of  the  claim.  ( Sanger 
V.  Dun,  47  Wis.  615.)  The  same  rules  are  said  to  apply 
to  express  companies.     (Mechem  on  Agency,  Sec.  517.) 

A  del  credere  agent,  or  one  who  for  added  compensa- 
tion guarantees  the  payment  of  the  sales  he  makes,  is 
held  by  some  decisions  to  be  a  surety  only  for  the  debtor, 
but  in  the  majority  of  cases  he  is  held  to  be  liable  to 
the  principal  as  though  he  were  the  purchaser,  and  not 
merely  as  being  collaterally  liable.  (Lewis  v.  Brehme, 
33  Md.  412.) 

Sec.  601.  SAME  SUBJECT— AGENT'S  DUTY 
TO  ACCOUNT  FOR  RECEIPTS  OF  THE 
AGENCY. — The  agent  must  account  to  the  principal 
for  all  money  or  other  property  received  through  his 
employment,  as  the  profits  belong  to  the  principal  solely. 
And  it  is  a  general  rule  in  the  law  of  agency  that  an 
agent  may  not  dispute  his  principal's  title.    Thus,  hav- 
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iiig  undertaken  the  agency  by  the  validity  of  which  he 
has  received  the  x^roperty  of  the  principal,  he  will  not  be 
allowed,  when  called  upon  by  the  principal  to  account 
for  it,  to  do  so  by  denying  his  princi^Dal's  title.  ( Collins 
V.  Tilloum,  26  Conn.  368.)  But  he  may  show  that  it  has 
been  taken  from  him  by  one  claiming  under  a  title  su- 
perior to  that  of  the  principal,  that  the  principal's  title 
has  terminated,  or  has  been  transferred  to  another. 
(Mechem  on  Agency,  Sec.  525.)  He  should  keep  his 
principal's  property  separated  from  his  own,  and  keep 
full  and  clear  accounts  of  the  principal's  business. 
(Wilhams  v.  Williams,  55  Wis.  300;  Clark  v.  Moody, 
17  Mass.  145.) 

Sec.  602.  SAME  SUBJECT— AGENT'S  DUTY 
TO  NOTIFY  PRINCIPAL.— It  is  the  further  duty 
of  the  agent  to  seasonably  notify  his  j^rincipal  of  every 
fact  coming  to  his  knowledge  in  reference  to  the  agency 
which  might  be  material  for  the  principal  to  know,  in 
order  to  advance  or  protect  his  interests.  (Arrott  v. 
Brown,  6  Whart.  Pa.  9.) 

Sec.  603.  2.  THE  DUTIES  AND  LIABILI- 
TIES OF  THE  AGENT  TO  THIRD  PERSONS. 
— It  is  the  general  rule  that  third  persons  cannot  recover 
damages  from  an  agent  for  the  neglect  or  non-perform- 
ance of  a  duty  which  the  agent  owes  the  principal. 
(Henshaw  v.  Noble,  7  O.  St.  231;  Labadie  v.  Hawley, 
61  Tex.  177.)  How,  then,  is  the  agent  liable  to  third 
persons?  His  liability  to  third  persons  arises  either 
from  the  fact  that  he  has  so  contracted  as  to  bind  him- 
self, or  because  he  has  failed  to  exercise  a  proper  re- 
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gard  for  the  rights  and  privileges  of  others  while  in  the 
prosecution  of  his  agency.  In  the  latter  case  he  is  held 
responsible,  notwithstanding  the  act  is  one  authorized 
by  the  principal,  since  the  law  in  protecting  the  rights 
of  the  public  demands  that  he  who  does  the  act  shall 
be  equally  responsible  with  him  who  authorized  it.  In 
the  former  case  his  liability  arises  from  contract,  in  the 
latter  from  his  torts  or  wrongful  acts. 

Sec.  604.  SAME  SUBJECT— IN  CONTRACT. 
— ^When  an  agent  represents  to  the  party  with  whom  he 
deals  that  he  is  authorized  to  act  for  another  when  he 
is  not,  he  makes  himself  liable  to  such  party  for  any 
loss  which  the  latter  sustains  by  reason  of  such  want  of 
authority;  and  this  rule  applies  whether  the  agent  acts 
in  good  faith  or  not,  and  whether  he  has  expressly  mis- 
rej^resented  his  authority  or  only  acted  so  that  his  au- 
thority is  presumed.  (Kroeger  v.  Pitcairn,  101  Pa,  St. 
311;  Bartlett  v.  Tucker,  104  Mass.  336.)  But  where 
the  agent  makes  known  to  a  party  all  the  facts  of  his 
agency  or  authority,  he  will  not  be  liable  for  any  pre- 
sumed excess  of  authority.  In  this  case  the  third  party 
cannot  be  misled,  as  he  has  all  the  facts  of  the  case,  and 
can  satisfy  himself  as  to  the  agent's  authority.  (New- 
man V.  Sylvester,  42  Ind.  112;  Mechem  on  Agency, 
Sec.  546.)  The  contract  which  the  agent  assumes  to 
make  for  the  principal  must  be  one  which  would  be 
legally  enforceable  against  the  principal  if  it  had  been 
authorized  by  him,  or  the  agent  will  not  be  liable.  (Balt- 
zen  V.  Nicolay,  53  N.  Y.  467.)  And  a  public  agent 
who  discloses  the  source  of  his  authority,  or  who  is 
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known  to  be  such  by  the  party  with  whom  he  deals, 
will  not  be  holden  for  exceeding  his  authority  unless 
there  is  actual  fraud  or  misrepresentation  on  his  part. 
(Perry  v.  Hyde,  10  Conn.  329.) 

While  there  is  some  dispute  as  to  the  proper  action 
to  bring  against  the  agent  where  his  liability  is  asserted 
it  would  seem  that  when  he  makes  the  contract  in  the 
name  of  the  principal,  and  as  his  contract,  knowing 
that  he  has  no  authority  for  so  doing,  an  action  on  the 
case  for  misrepresentation  is  the  appropriate  remedy. 
But  where  the  agent  acts  in  good  faith,  believing  that 
he  has  authority,  or  uses  apt  words  to  bind  himself,  or 
secures  goods  on  his  own  responsibility,  he  may  be  held 
liable  upon  the  contract  in  assumpsit.  (Mechem  on 
Agency,  Sees.  549-550;  Hall  v.  Crandall,  29  Cal.  567; 
Ogden  V.  Ranmond,  22  Conn.  379.) 

Though  the  agent  have  authority  to  do  the  act  which 
he  assumes  to  do  for  the  principal,  he  may  execute  it 
so  defectively  that  the  principal  will  not  be  bound.  In 
such  cases,  if  he  has  used  apt  language,  he  will  be  held 
to  have  bound  himself,  otherwise  he  will  neither  bind 
himself  nor  the  j^rincipal,  and  the  contract  will  be  a  nul- 
lity. For  knowingly  executing  the  power  in  a  defective 
manner  he  might  be  held  for  deceit.  (Mechem,  Sec. 
553.) 

When  an  agent  conceals  the  fact  of  his  agency  and 
acts  as  though  he  were  the  principal,  he  becomes  liable 
in  the  same  manner  and  to  the  same  extent  as  though 
he  were  such  principal.  (Bickford  v.  Natl.  Bank,  42  111. 
238;  Beymer  v.  Bonsall,  79  Pa.  St.  298.)     To  avoid  the 
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responsibility  of  a  principal,  the  agent  should  discover 
the  fact  of  his  agency  and  not  leave  it  for  others  to  dis- 
cover. (Baldwin  v.  Lrconard,  39  Vt.  260.)  So,  where 
an  agent  assumes  to  represent  a  principal  who  has  no 
legal  existence  or  responsibility,  he  renders  himself 
personally  liable  for  the  contract.  Thus,  the  contract  of 
a  committee  of  a  political  party  or  meeting  for  a  public 
dinner,  was  held  to  bind  the  committee,  as  there  was  no 
responsible  or  existing  principal.  (Eichbaum  v.  Irons, 
6  Watts  &  Serg.  67,  40  Am.  Dec.  540.) 

Where  an  agent  has  been  paid  money  for  the  use  of 
his  principal  by  mistake,  and,  before  notified  of  the  mis- 
take, he  has  paid  it  over  to  the  principal,  he  will  not  be 
liable  to  the  party  who  paid  him  the  money;  otherwise, 
however,  if  he  is  notified  of  the  mistake  before  the  money 
is  paid  over.* 

For  money  paid  by  the  principal  to  the  agent  with 
instructions  to  pay  the  same  to  third  persons,  such  third 
persons  cannot  generally  sue  the  agent  to  recover,  as 
the  principal  may  at  any  time  withdraw  the  money  from 
the  agent  or  revoke  his  authority.     (Hicks  v.  McCarty, 


*Donald  v.  Napier,  14  Ga.  89;  Upchurch  v.  Norsworthy,  15 
Ala.  705;  Elliot  v.  Swartwout,  10  Pet.  137.  And  where  the 
situation  of  the  agent  has  been  changed,  before  notice  of  the 
mistake,  so  that  he  will  lose  if  the  payment  is  not  held  good,  the 
party  must  look  to  the  principal  for  reimbursement.  (]\Iechem, 
Agency,  Sec.  562.)  He  is  liable  for  money  so  paid  him,  though 
turned  over  to  the  principal,  if  the  third  person  did  not  know 
of  the  agency.  (Smith  v.  Kelley,  43  Mich.  390.)  Also  for 
all  money  obtained  by  his  fraud,  compulsion  or  extortion.  (Rip- 
ley V.  Gelston,  9  Johns.  201.) 
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38  Mich.  667;  contra.  Burr  v.  Beers,  24  N.  Y.  178.) 
The  agent  may  so  assent  to  the  payment  of  the  money 
to  the  third  person  as  to  prevent  the  principal  from 
withdrawing  it,  and  in  this  case  he  will  be  bound  to  pay 
it  in  an  action.     (Williams  v.  Everett,  14  East  582.) 

Sec.  605.  SAME  SUBJECT— IN  TORT.— An 
agent  is  not  liable  to  third  persons  for  the  neglect  or 
non-feasance  of  those  duties  which  he  owes  primarily 
to  his  principal,  as  they  are  owing  to  the  principal  and 
none  but  he  can  complain.  Under  this  rule  it  is  held 
that  an  agent  is  not  liable  to  others  who  are  damaged 
by  his  neglect  to  keep  his  principal's  building  in  repair, 
or  to  keep  open  a  drain  of  the  principal.  (Delaney  v. 
Rochereau,  34  La.  Ann.  1123;  Feltus  v.  Swan,  62  Miss. 
415.)  But  for  malfeasance,  by  which  is  meant  wrong- 
doing, or  active  negligence  in  the  performance  of  his 
duties,  the  agent  is  liable  to  those  who  are  injured 
thereby.* 


*"But  an  agent,  like  any  other  person,  is  bound  in  the  per- 
formance of  his  duty  to  his  principal  to  recognize  and  respect 
the  rights  and  privileges  of  others,  and  if  he  fails  to  do  so, 
either  negligently  or  intentionally,  and  thereby  causes  injury 
to  a  stranger,  he  is  liable  to  the  stranger  for  the  damages  sus- 
tained, and  the  fact  that  the  injury  occurred  while  in  the  per- 
formance of  his  agency  will  constitute  no  defense.  In  certain 
of  such  cases  the  principal  will  be  liable  also,  but  that  fact  does 
not  relieve  the  agent."     (Mechem,  Agency,  Sec.  571.) 

"No  man  increases  or  diminishes  his  obligations  to  stran- 
gers by  becoming  an  agent.  If,  in  the  course  of  his  agency 
he  comes  in  contact  with  the  person  or  property  of  a  stranger, 
he  is  liable  for  any  injury  he  may  do  to  either,  by  his  negli- 
gence, in  respect  to  duties  imposed  by  law  upon  him  in  com- 


80  AGENCY. 

Sec.  606.  SAME  SUBJECT  —  PUBLIC 
AGENTS. — The  rules  fixing  the  liability  of  agents  to 
third  persons,  which  have  just  been  presented,  are  ap- 
plicable to  private  agents,  as  distinguished  from  public 
agents  or  officers.  Public  officers  or  agents  owe  their 
duty  primarily  to  the  public,  and  it  is  the  general  rule 
that  they  do  not  become  liable  to  individuals  for  neglect 
or  violation  of  their  public  duties.  But  in  case  they  owe 
a  duty  to  a  particular  individual  which  duty  is  minis- 
terial in  nature,  and  does  not  involve  judgment  or  dis- 
cretion in  its  exercise,  they  do  become  liable  to  the  in- 
dividual for  any  damage  or  injury  sustained  by  him. 
(Moss  V.  Cummings,  44  Mich.  359;  Mechem,  Agency, 
Sees.  577-595.) 

Sec.  607.  DUTIES  AND  LIABILITIES  OF 
THE  PRINCIPAL  TO  THE  AGENT.— The 
agent  being  in  the  employ  of  the  principal  is  entitled  to 
comi^ensation  for  his  services,  also  to  be  indemnified  for 
his  authorized  acts.  In  addition  to  these  claims  uj)on 
the  principal,  he  is  entitled  equally  with  other  servants 
to  be  protected  from  injury  in  prosecuting  his  employ- 
ment, and  for  his  advantage  in  securing  his  compensa- 
tion the  law  allows  him  a  lien  upon  the  goods  of  the 
principal  when  in  his  possession.  These  claims  of  the 
agent  upon  the  principal  we  shall  discuss  in  their  order. 

Sec.  608.  SAME  SUBJECT— DUTY  TO  COM- 
PENSATE THE  AGENT.— The  duty  of  the  princi- 
pal to  compensate  the  agent  may  arise  either  by  express 

mon    with    all    other    men."      (Bermudez,    J.,    in    Delaney    v. 
Rochereau,  supra.)    See  ante,  Sec.  58S, 
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or  implied  agreement.  When  such  agreement  is  ex- 
press or  is  in  writing  it  speaks  for  itself  and  is  conclu- 
sive. Whether  a  promise  to  pay  an  agent  for  his  serv- 
ices is  implied  or  not  depends  upon  the  circumstances 
of  the  case.  In  general  the  law  will  not  imply  a  prom- 
ise to  pay  for  services  rendered  each  other  by  near  rela- 
tives, as  the  presumption  is  that  such  services  are  in- 
spired by  motives  of  affection  and  not  for  pecuniary 
gain;  and  in  order  to  overcome  this  presumption  an  ex- 
press promise  must  be  shown.  (Hall  v.  Finch,  29  Wis. 
278.)  So  the  mere  fact  that  services  have  been  ren- 
dered will  not  justify  the  implication  of  a  promise  to 
pay  for  them.  (Chadwick  v.  Knox,  31  N.  H.  226.)  To 
imply  a  promise  to  pay  for  services  they  must  have  been 
rendered  under  such  circumstances  that  the  duty  and 
intention  to  pay  for  them  may  be  inferred.  (Seals  v. 
Edmondson,  73  Ala.  295 ;  Cincinnati,  Etc.,  R.  R.  Co.  v. 
Lee,  37  O.  St.  479.)  A  subsequent  ratification  of  an 
imauthorized  act  gives  the  agent  a  right  to  comi)ensa- 
tion.     (Wilson  v.  Dame,  58  N.  H.  392.) 

The  amount  of  compensation  which  the  agent  is  to 
receive  may  be  only  express  or  implied.  And  where  the 
agreement  is  express  its  terms  must  govern.  Where 
there  is  no  express  agreement  fixing  the  amount  of  com- 
pensation, a  promise  to  pay  what  the  services  are  rea- 
sonably worth  will  be  implied.  In  such  case  a  reason- 
able value  of  the  services  must  be  ascertained  from  the 
facts  and  circumstances  of  the  employment,  with  refer- 
ence to  these  elements;  the  nature  of  the  undertaking 
and  its  hazards;  the  duties  miposed  and  the  amount  in- 
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volved;  the  skill,  ability  and  reputation  of  the  agent; 
the  results  secured ;  the  preliminary  work  and  prepara- 
tion; the  actual  amount  of  time  consumed;  the  cus- 
tomary price,  and  the  like.  (Eggleston  v.  Boardman, 
37  Mich.  14;  Stanton  v.  Embrey,  96  U.  S.  548.) 

Sec.  609.  SAME  SUBJECT— WHEN  THE 
AGENT  IS  ENTITLED  TO  HIS  PAY.— The 
agent  having  fully  performed  his  undertaking  is  entitled 
to  his  compensation.  The  agent  may  agree  with  the 
principal  that  full  performance  shall  be  a  prerequisite  to 
the  payment  of  any  compensation,  and  where  such  an 
agreement  has  been  fairly  made  it  will  be  enforced,  un- 
less full  performance  has  been  defeated  by  some  act  of 
the  principal.* 

And  though  the  fruits  of  an  undertaking  are  to  be 
considered  in  determining  the  amount  of  an  agent's 
compensation  where  the  salary  is  implied,  the  mere  fact 
that  the  business  accomplished  by  the  agent  has  proven 
profitless  to  the  principal  will  be  no  defense  to  the 
agent's  claim  for  compensation. 

Whether  an  agent  is  entitled  to  pay  when  his  author- 


*Jones  V.  Adler,  34  Md.  440;  Irby  v.  Lawshe,  62  Ga.  216; 
Love  V.  Miller,  53  Ind.  294.  "Thus  an  agent  who  is  employed 
to  procure  a  loan  for  his  principal  is  entitled  to  his  commission 
when  he  procures  a  lender,  ready,  willing  and  able  to  loan  the 
money  upon  the  terms  proposed.  His  right  to  his  commission 
does  not  depend  upon  the  contingency  of  the  principal's  ac- 
ceptance of  the  loan,  but  upon  his  performance  of  his  part  of 
the  contract,  and  the  principal  cannot  deprive  the  agent  of 
his  commission  by  refusing  to  accept  the  loan  when  secured." 
(Mechem  on  Agency,  Sec.  62;  Vinton  v.  Baldwin,  88  Ind.  104.) 
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ity  is  revoked  before  complete  performance,  depends 
mainly  upon  whether  the  agency  has  been  rightfully  or 
wrongfully  terminated  by  the  principal.  If  the  prin- 
cipal has  rightfully  revoked  the  agent's  authority  he 
may  still  be  liable  to  pay  him  for  services  already  ren- 
dered, but  may  offset  any  claims  for  damages  which  the 
agent's  misconduct  may  have  caused  him.  (Massey  v. 
Taylor,  5  Cold.  (Tenn.)  447;  Carroll  v.  Welch,  26  Tex. 
147.)  In  cases  of  an  agency  made  determinable  upon 
the  happening  of  a  contingency,  or  at  the  wall  of  the 
principal,  where  there  has  been  no  misconduct  on  the 
part  of  the  agent,  he  is  entitled  to  reasonable  compensa- 
tion for  the  work  done,  as  well  as  to  be  reimbursed  for 
any  outlays  he  may  have  made  in  regard  to  the  agency. 
(Chambers  v.  Seay,  73  Ala.  372.)  But  where  for  gross 
neglect  or  misconduct  in  the  course  of  the  agency  his 
authority  has  been  revoked,  the  agent  is  not  entitled  to 
any  compensation.  (Sumner  v.  Reicheniker,  9  Kan. 
420.) 

If  the  agent's  authority  is  wrongfully  revoked  by  the 
principal,  as  where  he  is  discharged  without  cause, 
when  the  agency  is  not  terminable  at  the  will  of  the 
principal,  he  is  entitled  to  compensation  for  all  services 
rendered,  as  well  as  for  those  to  be  rendered  in  the  fu- 
ture by  way  of  damages  for  being  wrongfully  deprived 
of  a  lucrative  employment.  The  remedies  of  the  agent 
for  a  wrongful  discharge  by  the  principal  are  the  same 
as  those  for  the  breach  of  a  contract  of  service.*    When 


*Vol.  4,  Cyclopedia  of  Law,  Sec.  497.     The  remedies  being: 
an  action  for  the  value  of  the  services  rendered;    an  action  for 
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an  agent  is  wrongfully  discharged  it  is  his  duty  to  exer- 
cise reasonable  diligence  in  seeking  and  obtaining  other 
employment,  and  thus  to  reduce  his  damages  as  much 
as  possible.  But  he  is  not  under  obligation  to  accept 
any  other  employment  that  may  be  offered;  the  other 
employment  that  it  is  his  duty  to  accept  is  one  of  the 
same  general  nature  as  the  one  that  he  has  been  dis- 
charged from.  ( Utter  v.  Chapman,  38  Cal.  659 ;  Will- 
iams V.  Chicago  Coal  Co.,  60  111.  149;  Wolf  v.  Stude- 
baker,  65  Pa.  St.  459. )  Nor  is  an  agent  wrongfully  dis- 
charged by  his  principal  bound  to  seek  employment  in 
order  to  reduce  his  damages.  (Harrington  v.  Gies,  45 
Mich.  374;  Strauss  v.  Mertief,  64  Ala.  299.)  The  right 
of  action  accrues  to  the  agent  when  he  is  discharged; 
also  when  the  principal  wholly  repudiates  the  agency 
there  is  an  immediate  right  of  action.* 

The  agent  may  acquiesce  in  his  discharge,  and  then 
the  principal  is  not  liable  for  damage;  but  such  acqui- 
escence is  not  to  be  implied  from  the  fact  that  the  agent, 
without  protest,  surrenders  his  trust.  (Mechem  on 
Agency,  Sec.  625;  Boyle  v.  Parker,  46  Vt.  343.) 

When  the  agency  is  revoked  by  operation  of  law,  as 
by  the  death,  insanity  or  bankruj^tcy  of  the  principal, 
the  agent  has  no  claim  to  future  wages  or  damages. 


breach  of  contract  and  damages ;  or  at  the  end  of  the  time  set 
for  the  agency  to  continue,  he  may  sue  for  damages  or  com- 
pensation for  the  entire  period.  (Richardson  v.  Eagle  Ma- 
chine Co.,  78  Ind.  422;   James  v.  Allen  Co.,  44  O.  St.  226.) 

*See  Vol.  4,  Cyclopedia  of  Law,  Sec.  494;    Dugan  v.  An- 
derson, 36  Md.  567. 
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( Yerrington  v.  Greene,  7  R.  I.  589. )  When  the  agency 
is  terminated  by  the  death,  sickness  or  incapacity  of  the 
agent,  he  or  his  representatives  are  entitled  to  recover 
for  services  rendered,  and  this  applies  to  cases  in  which 
the  payment  was  contingent  upon  the  entire  perform- 
ance. (Ricks  V.  Yates,  5  Ind.  117.)  But  the  principal 
may  offset  damage  for  failure  to  perform  entire  con- 
tract. 

Whether  an  agent  is  entitled  to  compensation  when 
he  abandons  his  agency,  depends  upon  whether  the 
agency  was  rightfully  or  wrongfully  abandoned.  If  the 
abandonment  was  justifiable  the  agent  may  recover  full 
compensation  for  his  services  up  to  the  time  of  the 
abandonment  at  least,  and  in  oases  he  may  recover  fur- 
ther compensation  by  way  of  damages.  Thus,  if  the 
agency  was  terminable  at  the  option  of  the  agent,  he 
may  recover  for  services  rendered,  and  if  abandon- 
ment was  caused  by  misconduct  of  the  principal  he 
may  also  recover  damages.  (Patterson  v.  Gage,  23  Vt. 
558;  Winship  v.  Base  Ball  Assoc,  78  Me.  571.)  If 
the  agent  wrongfully  abandons  his  agency,  whether  he  is 
entitled  to  compensation  or  not  depends  upon  the  cir- 
cumstances of  the  case  and  the  nature  of  the  agency. 
Thus,  if  the  undertaking  is  an  entire  one,  so  that  a  com- 
plete performance  is  a  condition  precedent  to  payment, 
the  general  rule  is,  that  the  agent  by  abandonment  of 
the   agency,    abandons   his   compensation.*       On    the 

*Cutter  V.  Powell,  6  T.  R.  320;  Schnerr  v.  Lemp,  19  Mo. 
40;  Smith  v.  Brady,  17  N.  Y.  173;  Hogan  v.  TItlow,  14  Cal. 
73;   Larkin  v.  Buck,  11  O.  St.  561.     But  a  more  liberal  rule  is 
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other  hand,  if  the  undertakmg  is  not  entire,  or,  as  it  is 
sometimes  expressed,  is  severable,  the  agent  may  re- 
cover compensation  for  such  services  as  he  has  ren- 
dered; subject,  however,  to  reduction  for  all  damages 
he  has  caused  the  principal. 

What  will  amount  to  an  abandonment  by  the  agent  is 
to  be  determined  by  the  facts  and  circumstances  of  the 
agency.  If  a  mere  temporary  absence  of  the  agent 
from  the  employment  caused  no  loss,  it  will  not  be  an 
abandonment.  (Shaver  v.  Ingham,  58  jNIich.  649.)  So 
where  an  agent  is  compelled  to  abandon  his  agency 
through  sickness,  or  because  a  dangerous  epidemic 
prevails  in  the  vicinity  of  his  work,  such  abandonment 
will  be  excused.  These  misfortunes  are  treated  as  the 
result  of  inevitable  accident,  or  acts  of  God  for  which 
the  agent  is  not  responsible.  (Jennings  v.  Lyons,  39 
Wis.  557;  Lakeman  v.  Pollard,  43  JMe.  463.)  And 
where  the  agent  has  stipulated  that  the  agency  will  not 
be  terminated  without  notice,  a  violation  of  this  agree- 
ment will  not  forfeit  his  right  to  all  compensation,  unless 
this  is  also  stipulated.  Where  it  is  so  stipulated  and  the 
forfeiture  is  not  out  of  proportion  to  the  principal's  loss, 
the  stipulation  will  be  respected.     (Hunt  v.  Otis,  4  JNIetc. 


announced  in  some  cases,  and  the  agent  Is  given  such  compensa- 
tion as  he  has  earned,  less  the  damages  which  his  breach  of  duty 
has  caused  the  principal,  or  less  the  amount  necessary  to  com- 
plete the  service  undertaken.  (Mechem  on  Agency,  Sees.  636, 
637;  Britton  v.  Turner,  6  N.  H.  481 ;  s.  c.  26  Am.  Dec.  713.) 
This  equitable  rule  prevails  in  Mich.,  la.,  Neb.,  Kan.,  Tex., 
Ind.,  Mo.  and  Mich. 
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463;  Richardson  v.  Woehler,  26  Mich.  90.)  Equity 
will  not  enforce  a  forfeiture,  a  court  of  law  may  or  may 
not,  according  to  the  circumstances.  (Hughes  v.  Wam- 
sutta  Mills,  11  Allen  201.) 

Where  the  agent  acts  for  the  adverse  party,  without 
the  knowledge  or  consent  of  the  principal,  he  is  held 
to  forfeit  all  right  to  compensation  from  his  principal, 
as  such  action  is  a  breach  of  the  duty  owing  to  the  prin- 
cipal. (Steiger  v.  Hollington,  17  Mo.  App.  382; 
Walker  v.  Osgood,  98  Mass.  348;  Bell  v.  McConnell, 
37  O.  St.  396.)  And  for  the  same  reason  he  cannot  re- 
cover from  the  second  employer,  if  he  was  ignorant  of 
the  previous  relation.  (Bell  v.  McConnell,  supra.)  And 
if  the  second  employer  was  a  party  to  the  fraud  upon  the 
first  principal,  then  his  contract  with  the  agent  is  void  as 
against  public  policy.  (Idem.)  But  where  such  dou- 
ble agency  is  fully  known  and  approved  by  both  princi- 
pals, the  agent  may  recover  compensation  from  them 
both.     (Adams  Mining  Co.  v.  Senter,  26  Mich.  73.) 

An  agent  is  not  entitled  to  pay  for  extra  services, 
in  the  absence  of  a  custom  authorizing  it,  unless  there 
is  an  express  or  implied  promise  to  pay  for  such  serv- 
ices.    (Mechem  on  Agency,  Sec.  646.) 

Sec.  610.  SAME  SUBJECT— DUTY  TO  RE- 
IMBURSE AND  INDEMNIFY  THE  AGENT. 
— An  agent  is  entitled  to  be  reimbursed  for  all  proper 
outlays  and  expenses  incurred  by  him  in  the  course  of  the 
employment  for  the  benefit  of  the  principal.  But  this 
does  not  extend  to  expenses  made  necessary  by  the  fault 
or  neglect  of  the  agent,  or  arising  because  he  has  not 
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used  due  care  and  diligence.  (Godman  v.  Meixsel,  65 
Ind.  32;  Maitland  v.  Martin,  86  Pa.  St.  120.)  And  the 
agent  is  also  entitled  to  be  indemnified  by  the  principal 
against  the  consequences  of  all  lawful  acts  which  he 
does  in  the  course  of,  and  within  the  scope  of  his  agency. 
(Moore  v.  Appleton,  26  Ala.  633.)  Where  the  act 
is  unlawful  the  agent  is  liable,  since  he  is  presumed  to 
know  what  is  lawful  and  is  obliged  to  refuse  to  perform 
such  acts.     (Coventry  v.  Barton,  17  Johns.  142.)! 

Sec.  611.  SAME  SUBJECT— DUTY  TO  PRO- 
TECT THE  AGEXT  FROM  INJURY.— In  gen- 
eral the  principal's  duty  toward  his  agent  in  regard  to 
protecting  him  from  injury  in  the  course  of  his  employ- 
ment, is  the  same  as  that  of  a  master  toward  his  serv- 
ant, a  subject  already  discussed  in  a  previous  number 
of  this  series.*  Thus  the  principal  is  bound  to  provide 
suitable  machinery,  employ  competent  servants,  etc., 
and  will  be  liable  for  any  neglect  of  such  duties.  The 
agent  being  held  to  assume,  as  does  the  servant,  all  the 
ordinary  risks  incident  to  his  employment,  including 
the  negligence  of  fellow  servants.! 


i"Wherever,  then,  the  agent  is  called  upon  by  his  princi- 
pal to  do  an  act  which  is  not  manifestly  illegal,  and  which  he 
does  not  know  to  be  wrong,  the  law  implies  a  promise  on  the 
part  of  the  principal  to  indemnify  the  agent  for  such  losses  and 
damages  as  flow  directly  and  immediately  from  the  execution 
of  the  agency."      (Mechem,  Sec.  653.) 

*Vol.  3,  Cyclopedia  of  Law,  Sec.  399. 

f See  Mechem  on  Agency,  Sees.  655-6T1 ;  principal  liable 
for  dangerous  premises,  Coombs  v.  New  Bedford  Cordage  Co., 
102  Mass.  572 ;    duty  to  warn  the  agent  of  concealed  dangers, 
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Sec.  612.  SAME  SUBJECT— THE  AGENT'S 
LIEN. — For  the  protection  of  his  right  to  compensa- 
tion, indemnity  and  reimbursement,  the  agent  is  given 
a  lien  by  the  Common  Law. I 

A  lien  is  the  right  of  detaining  the  j^roperty  of  an- 
other until  the  claim,  which  is  the  basis  of  such  right, 
is  satisfied.  (Ames  v.  Pahner,  42  Me.  197.)  Such  liens 
are  either  general  or  particular. 

A  general  lien  is  the  right  to  retain  the  property  of 
another  to  cover  and  secure  a  general  balance  due  from 
the  o\Mier  to  the  person  who  has  the  property  in  his 
possession.   (^Iclntyre  v.  Carver,  2  Watts  &  Serg.  392.) 

A  particular  lien,  also  called  a  specific  lien,  is  the  right 
to  detain  particular  property  for  the  charges  incurred 
or  services  rendered  in  respect  of  such  property. 
(Evans,  Agency,  363;  ^lechem,  Agencj^  673.) 

Pai-ticular  liens  are  favored  by  the  law,  but  a  general 
lien  is  not  favorably  regarded  and  can  only  exist  by 
express  contract,  or  where  it  has  been  judicially  ac- 
knowledged as  incident  to  a  particular  trade  or  busi- 
ness.    (Mechem  on  Agency,  Sec.  673.) 

A  lien  does  not  create  or  vest  title  in  property;  it  is 
simply  a  right  of  detention.  It  is  purely  personal  to 
the  lien  holder,  and  is  not  subject  of  assignment  or  at- 


Dowling  V.  Allen,  74  Mo.  13;    duty  to  repair  machinery,  Mis- 
souri Furnace  Co.  v.  Abend,  107  111.  44,  47  Am.  Rep. 

JThe  lien  of  the  agent  upon  his  principal's  property  is  now 
also  protected  and  defined  by  statutes,  and  may  also  be  created 
by  express  agreement  between  the  parties.  It  is  the  common 
l^w  lien  which  is  being  here  considered, 
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tachment  as  his  property.  ( Lovett  v.  Brown,  40  N.  H. 
511.) 

Being  a  mere  right  to  retain  property  as  security,  it 
follows  that  possession  of  the  property  is  the  founda- 
tion of,  and  absolutely  essential  to  the  existence  of  a 
lien  at  Common  Law.  (JMcIntyre  v.  Carver,  2  Watts  & 
Serg.  392;  Miller  v.  Marston,  35  Me.  152.)  This  pos- 
session must  have  been  acquired  in  a  legal  manner,  and 
not  wrongfully  or  without  the  consent  of  the  owner. 
(Randel  v.  Brown,  2  How.  406.)  It  must  be  continu- 
ous, and  if  terminated,  as  by  a  voluntary  surrender  to 
the  owner  or  others  for  him,  it  is  lost.  But  a  tem- 
porary surrender  of  possession  without  intention  to  re- 
lease the  lien,  will  not  affect  it;  and  this  is  so  if  the 
property  is  taken  from  the  lien  holder  by  fraud  and  the 
like;  in  such  case,  if  he  regains  possession,  the  lien  re- 
vives. (Bigelow  V.  Heaton,  6  Hill,  N.  Y.  248;  Robin- 
son V.  Larrabee,  63  Me.  116.)  The  possession  must 
also  have  been  acquired  in  the  course  of  the  lien  hold- 
er's employment  or  by  virtue  of  his  position,  and  the 
lien  does  not  attach  to  property  otherwise  in  his  hands. 
(Dixon  V.  Stanfield,  10  C.  B.  398;  Scott  v.  Jester,  13 
Ark.  438.)  So  the  parties  may  expressly  or  impliedly 
agree  that  there  shall  be  no  lien,  and  if  such  is  the  con- 
tract the  lien  is  waived.  (Farrington  v.  Meek,  30  ]Mo. 
578.)  So  the  lien  may  be  waived  by  conduct  of  the 
party  entitled  to  it,  inconsistent  with  its  existence,  as 
where  he  claims  the  goods  on  other  grounds.  (Hol- 
brook  V.  Wight,  24  Wend.  169.) 

The  possession  of  property  under  a  lien  does  not  au- 
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thorize  the  lien  holder  to  sell  it  in  the  absence  of  statute 
permitting  such  sale.  The  lien  being  merely  a  right  to 
retain  can  only  be  enforced  by  seizure  and  sale  upon 
execution,  as  in  other  cases.  But  in  case  the  lien  results 
from  a  bailment  or  pledge,  the  property  may  be  sold  at 
public  sale  by  such  lienholder,  and  a  factor  may  also  sell 
goods  to  repay  advances  made  upon  them.  (INIechem 
on  Agency,  Sec.  683;  Parker  v.  Brancker,  22  Pick. 
40.) 

Generally  speaking,  an  agent  has  a  lien  for  his  com- 
mission, disbursements,  and  services,  on  such  of  the 
principal's  property  as  is  entrusted  to  him.  (Muller  v. 
Pondir,  55  N.  Y.  325.)  Some  classes  of  agents,  as 
bankers,  factors  and  attorneys,  may  have  a  general  lien 
but  usually  the  agent's  lien  is  a  particular  lien,  unless 
by  usage,  or  special  agreement,  a  general  lien  is  ac- 
knowledged. (Barry  v.  Boninger,  46  Md.  59.)  The 
lien  operates  only  for  liquidated  and  certain  claims,  and 
not  for  future  and  speculative  claims  or  damages.  The 
claim  must  be  owing  the  agent  and  be  due  from  the 
owner  of  the  goods  held.  (Story  on  Agency,  Sees. 
364-5.) 

An  additional  security  given  an  agent  who  makes 
himself  personally  liable  for  his  principal's  benefit,  is 
the  right  to  stop  goods  while  they  are  in  transit  to  the 
principal,  upon  learning  that  the  lattei'  has  become  in- 
solvent. This  is  called  the  right  of  stoppage  in  tran- 
situ.* 


*"An  agent  who  has  made  himself  liable  for  the  price  of  goods 
consigned  by  him  to  his  principal,  by  obtaining  them  in  his  own 
name,  and  on  his  own  credit,  may  stop  them  while  in  transit  if 
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The  right  of  stoppage  in  transitu  does  not  exist  if  the 
shipment  is  to  cover  a  balance  due  the  principal  by  the 
agent,  nor  if  the  agent  is  a  mere  surety  for  the  princi- 
pal. (E well's  Evans,  Agency,  Sec.  377.)  And  this 
right  of  stoppage  in  transitu  must  be  exercised  in  the 
same  manner,  and  may  be  lost  by  the  same  contingen- 
cies, as  in  the  case  of  a  vendor.  (Mechem,  Agency, 
Sec.  687.) 

Sec.  613.  SAME  SUBJECT— DUTIES  OW- 
ING SUB-AGENTS.— When  the  agent  has,  by  ex- 
press or  implied  authority  from  the  principal,  employed 
a  sub-agent,  such  agent  becomes  the  agent  of  the  princi- 
pal, and  his  rights  are  to  be  determined  as  in  the  case  of 
the  first  agent  himself;  the  principal  being  obligated  to 
him  in  the  same  general  way.  But  if  such  sub-agent 
has  been  employed  without  authority,  he  is  only  the 
agent  of  the  agent,  and  must  look  to  him  for  compen- 
sation and  indemnity,  and  not  to  the  principal  of  the 
agent  employing  him.  The  sub-agent  may,  in  certain 
cases,  be  entitled  to  a  lien  on  the  principal's  goods  for 
advances,  though  the  agent  had  no  authority  to  em- 
ploy him.      (Story  on  Agency,  Sees.  389-390.) 

Sec.  614.  4.  THE  DUTIES  AND  LIABILI- 
TIES OF  THE  PRINCIPAL  TO  THIRD  PER- 
SONS.— A  principal  may  become  liable  to  third  persons 


the  principal  becomes  insolvent.  The  principle  upon  which  this 
rule  is  based  is  that  the  relation  of  the  parties  under  such  cir- 
cumstances is  rather  hke  that  of  vendor  and  vendee  than  of 
]>rincipal  and  agent."  (Mechem  on  Agency,  Sec.  687;  New- 
Lall  V.  Vargas,  13  Me.  93.) 
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in  two  characters:  1.  As  an  undisclosed  principal;  2. 
As  a  disclosed  principal.  Again,  the  agent  may  bind 
him  in  contract,  or  in  tort,  for  wrongs  committed  within 
the  scope  of  the  employment. 

Sec.  615.  SAME  SUBJECT— UNDISCLOSED 
PRINCIPAL. — For  acts  done  in  his  own  name  with- 
out disclosing  his  principal  the  agent  is  primarily  lia- 
ble, but  his  actions  having  been  in  fact  for  a  principal, 
the  latter,  when  discovered,  may,  at  the  option  of  the 
party  with  whom  the  agent  has  dealt,  if  exercised  within 
a  reasonable  time,  be  held  liable  on  all  simple  contracts 
made  in  his  behalf  by  the  agent,  though  the  credit  was 
given  to  the  agent  under  a  misapprehension  as  to  his  true 
character.  (Mechem  on  Agency,  Sec.  699;  Merrill  v. 
Kenyon,  48  Conn.  314.) 

The  application  of  this  rule  is  subject  to  the  follow- 
ing exceptions: 

1.  Where  the  status  of  the  account  existing  between 
the  principal  and  the  agent  has  been  altered  to  the  preju- 
dice of  the  principal,  before  the  other  party  has  elected  to 
hold  the  principal,  he  will  not  be  liable.  That  is,  where 
the  principal  has  paid  the  agent,  or  settled  with  him  in 
good  faith,  believing  from  the  facts  or  circumstances 
that  the  agent  has  settled  with  the  other  party,  he  will 
not  be  liable.  (Thomson  v.  Davenport,  9  B.  &  C.  78; 
Knapp  V.  Simon,  96  N.  Y.  284.) 

2.  Where  the  person  with  whom  the  agent  has  dealt, 
after  learning  who  was  the  principal,  voluntarily  elects 
to  treat  the  agent  as  the  party  liable,  he  cannot  then 
look  to  the  principal,  and  must  abide  by  his  choice.     He 
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cannot  hold  both  liable.  (Paterson  v.  Grandasequi,  15 
East  62;  Silver  v.  Jordan,  136  Mass.  319.) 

When  a  party  will  be  deemed  to  have  elected  to  hold 
the  agent  liable  depends  upon  the  circumstances.  Such 
election  may  be  manifested  by  an  express  or  unequivo- 
cal act;  or  be  implied  where  the  conduct  of  the  party  is 
such  as  to  lead  a  prudent  man  to  the  conclusion  that  he 
intended  to  look  to  the  agent  only.  Whether  the  con- 
duct of  the  party  is  such  as  to  warrant  the  principal  in 
settling  with  the  agent  on  the  presumption  that  the 
other  party  has  been  paid,  is  a  question  of  fact  for  the 
jury,  with  reference  to  the  facts  and  circumstances  of 
the  particular  case.  ( Schepflin  v.  Dessar,  20  Mo.  App. 
569.)  But  such  party  cannot  be  held  to  have  made  an 
election  before  he  has  knowledge  of  his  choice  in  the 
matter,  and  is  told  of  the  existence  of  the  agency  and 
who  was  the  principal.  (Merrill  v.  Kenyon,  48  Conn. 
314.)  When  the  principal  is  discovered  the  party  must 
exercise  the  right  of  choice  within  a  reasonable  time, 
or  be  deemed  to  have  waived  it.  Reasonable  time  de- 
pending upon  the  circumstances.  (Mechem,  Agency, 
Sec.  700.)  The  rule  extends  to  all  simple  contracts, 
whether  oral  or  ^vritten,  but  not  to  contracts  under 
seal,  as  sealed  instruments  bind  only  those  who  are 
parties  to  them.  (Huntington  v.  Knox,  7  Cush.  374; 
Byington  v.  Simpson,  134  Mass.  169;  Briggs  v.  Par- 
tridge, 64  N.  Y.  357.) 

Sec.  616.  SAME  SUBJECT— DISCLOSED 
PRINCIPAL.— The  fundamental  principle  of  the  law 
of  agency  being  that  "Qui  facit  per  alium,  facit  per 
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se,"  it  follows  that  the  principal  is  responsible  for  all 
the  acts  of  the  agent  which  are  lawful  and  within  the 
scope  of  the  employment  or  character  he  has  given  the 
agent.  We  have  also  seen,  in  a  previous  chapter,  that 
an  agent's  authority  caimot  be  established  nor  en- 
larged by  his  own  statements;  that  third  persons  are 
bound  to  ascertain  the  agent's  authority;  that  it  must 
emanate  from  the  principal,  though  it  may  be  express 
or  implied;  that  a  ratification  of  an  unauthorized  act 
makes  the  principal  liable  as  if  the  act  had  been  pre- 
viously authorized;  and  that  the  performance  of  an  il- 
legal act  by  the  agent,  or  one  in  which  he  also  acts  for 
the  other  party  without  the  principal's  consent,  does  not 
bind  the  principal.* 

"The  statements,  representations  and  admissions  of 
the  agent,  made  in  reference  to  the  act  which  he  is  au- 
thorized to  perform  and  while  engaged  in  its  perform- 
ance, are  binding  upon  the  principal  in  the  same  man- 
ner and  to  the  same  extent  as  the  agent's  act  or  con- 
tract under  like  circumstances,  and  for  the  same  rea- 
son. While  keeping  within  the  scope  of  his  authority 
and  engaged  in  its  execution,  he  is  the  principal,  and 
his  statements,  representations  and  admissions  in  ref- 
erence to  his  act  are  as  much  the  principal's  as  the  act 
itself."t 

But  the  rule  just  stated  is  subject  to  these  limita- 
tions:    1.   The  statement  or  admission  of  the  agent  in 

*See  Chapter  III,  ante. 

fMechem  on  Agency,  Sec.  714,  citing  Vicksburg,  Etc.,  R. 
R.  V.  O'Brien,  119;  Linblom  v.  Ramsey,  75  111.  246,  and  others. 
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order  to  bind  the  principal,  must  have  been  made  in 
regard  to  a  matter  within  the  scope  of  his  authority;  2, 
and  made  in  reference  to  the  subject-matter  of  his 
agency;  3,  and  while  actually  engaged  in  the  perform- 
ance of  a  transaction,  or  so  soon  after  as  to  be  in  reality 
a  part  of  the  transaction.      (Idem.) 

Another  general  rule  helping  to  fix  the  limits  of  the 
principal's  liability  to  third  persons  is,  that  notice  to  an 
agent,  while  acting  within  his  authority,  is  notice  to 
the  principal.  (Ross  v.  Houston,  25  Miss.  591;  Roach 
V.  Carr,  18  Kan.  529;  Taylor  v.  Young,  5Q  Mich.  285.) 
So  it  is  held  that  a  principal  is  chargeable  with  notice 
of  all  matters  concerning  the  subject-matter  of  the 
agenc}'  which  the  agent  acquires  while  acting  as  agent 
within  the  scope  of  his  authority  (Backman  v.  Wright, 
27  Vt.  187)  ;  or  which  he  may  have  acquired  previously, 
and  then  had  in  mind  (Lebanon  Savings  Bank  v.  Hol- 
lenbeck,  29  Minn.  322 ;  Chouteau  v.  Allen,  70  Mo.  290 ; 
Yerger  v.  Barz,  56  la.  77;  contra.  Houseman  v.  Girard 
Building  Assoc,  81  Pa.  St.  256)  ;  or  which  he  had  ac- 
quired so  recently  as  to  justify  the  inference  that  it  re- 
mained fixed  in  his  memory  when  the  employment  be- 
gan. (Mechem  on  Agency,  Sec.  721;  Chouteau  v.  Al- 
len, supra.)  But  such  knowledge  will  not  be  imputed 
to  the  principal:  1.  ^Alien  it  is  the  agent's  duty  not 
to  disclose  it,  as  where  the  knowledge  is  a  profes- 
sional secret  (The  Distilled  Spirits,  11  Wall.  367),  and, 
2.  When  the  agent's  relation  to  the  subject-matter,  or 
his  previous  conduct,  render  it  certain  that  he  will  not 
disclose  it,  as  where  the  agent  is  acting  for  the  adverse 
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party  (Innerarity  v.  Bank,  139  Mass.  332;  Frenkel  v. 
Hudson,  82  Ala.  158),  and  3.  When  the  person  claim- 
ing the  benefit  of  the  notice,  or  those  whom  he  repre- 
sents, colluded  with  the  agent  to  defraud  his  principal. 
(Mechem  on  Agency,  Sec.  721;  National  Life  Ins.  Co. 
V.  Minch,  53  N.  Y.  144.) 

When  the  agent's  authority  has  terminated  notice  to 
him  does  not  bind  the  principal.  (Boardman  v.  Tay- 
lor, 66  Ga.  538.) 

The  rules  above  stated  as  to  the  principal  being 
bound  by  notice  to  the  agent,  apply  to  corporations 
wdth  particular  force,  as  their  acts  and  functions  are 
performed  largely  through  agents;  and  notice  should 
be  sufficient  if  put  in  process  of  communication  through 
the  same  channel.  Hence,  notice  to  the  officers  and 
agents  of  a  corporation,  concerning  matters  over  which 
they  have  authority,  is  notice  sufficient  to  bind  the  cor- 
poration. (Bank  v.  Chase,  72  Me.  228;  Wilson  v.  Mc- 
Cullough,  23  Pa.  St.  440.)  Stockholders  are  not  con- 
sidered agents  of  the  corporation,  and  notice  to  them 
is  not  notice  to  the  corporation,  so  an  individual  di- 
rector is  not  an  officer  to  whom  notice  can  be  given,  as 
the  directors  act  in  a  body.  But  notice  given  the  board 
of  directors,  or  given  to  one  and  by  him  communicated 
to  the  rest  when  assembled,  is  sufficient  to  bind  the  com- 
pany. (Farmers,  Etc.,  Bank  v.  Payne,  25  Conn.  444; 
General  Ins.  Co.  v.  U.  S.  Ins.  Co.,  10  Md.  517;  Union 
Canal  v.  Loyd,  4  Watts  &  Serg.  393.) 

Sec.  617.  SAME  SUBJECT— FOR  AGENT'S 
WRONGFUL  ACTS.— A  principal  is  always  respon- 
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sible  for  the  wrongful  acts  of  the  agent,  when  such  acts 
are  committed  by  his  express  direction.  (State  v. 
Smith,  78  JNIe.  260.)  He  is  liable  in  the  same  manner 
and  to  the  same  extent  for  such  acts  as  he  is  for  the  au- 
thorized contracts  of  the  agent ;  that  is,  as  if  he  had  per- 
formed the  acts  in  person.  (Guille  v.  Swan,  19  Johns. 
382.) 

And  a  principal  is  likewise  responsible  for  the  acts 
of  an  agent  performed  within  the  scope  of  his  authority 
and  employment,  when  such  acts  are  negligent,*  fraud- 
ulent,t  and  sometimes  when  they  are  willful  and  mali- 
cious.! 


*"It  is  sufficient  to  make  the  master  responsible  civiliter,  if 
the  wrongful  act  of  the  serv^ant  was  committed  in  the  business 
of  the  master,  and  within  the  scope  of  his  employment,  and  this, 
although  the  servant,  in  doing  it,  departed  from  the  instruc- 
tions of  the  master.  This  rule  is  founded  upon  public  policy 
and  convenience.  Every  person  is  bound  to  use  due  care  in 
the  conduct  of  his  business.  If  the  business  is  committed  to 
an  agent  or  servant,  the  obligation  is  not  changed. 
And  Avhether  the  injury  to  third  persons  is  caused  by  the  neg- 
ligence or  positive  misfeasance  of  the  agent,  the  maxim  're- 
spondeat superior'  applies,  provided,  only,  that  the  agent  was 
acting  at  the  time  for  the  principal  and  within  the  scope  of  the 
business  entrusted  to  him."  (Andrews,  J.,  in  Higgins  v.  Wa- 
tervliet  Co.,  46  N.  Y.  23.)  See  Noblesville,  Etc.,  R.  R.  Co.  v. 
Gausc,  76  Ind.  142;  Passenger  R.  R.  Co.  v.  Young,  21  O. 
St.  518. 

f  Armstrong  v.  Cooley,  5  Gihn.,  111.  512 ;  Locke  v.  Steams, 
1  Mete.  560.  "The  proper  inquiry  is,  whether  the  act  was  done 
in  the  course  of  the  agency  and  by  virtue  of  the  authority  as 
agent.  If  it  was,  then  the  principal  is  responsible,  whether  the 
act  was  merely  negligent  or  fraudulent."  (Reynolds  v.  White, 
13  So.  Car.  5.) 

|"Where  the  principal  owes   to   third  persons   the  perform- 
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The  agent  also  makes  the  principal  liable  for  his  false 
and  fraudulent  rei^resentations  when  they  are  expressly 
authorized,  or  made  within  the  scope  of  the  employ- 
ment and  authority,  while  the  agent  is  acting  as  agent, 
and  in  reference  to  the  subject-matter  of  the  agency. 
(Wolfe  V.  Pugh,  101  Ind.  293;  Eilenberger  v.  Protect- 
ive Mut.  F.  Ins.  Co.,  89  Pa.  St.  464;  Jewett  v.  Carter, 
132  Mass.  335.) 

It  is  a  general  rule  that  the  principal  is  not  liable  for 


ance  of  some  duty,  as  to  do  or  not  to  do  a  particular  act,  and 
he  commits  the  performance  of  this  duty  to  an  agent,  the  prin- 
cipal cannot  escape  responsibility  civiliter  if  the  agent  fails 
to  perform  it,  whether  such  failure  be  accidental  or  willful,  or 
whether  it  be  the  result  of  negligence  or  of  malice."  (Mechem 
on  Agency,  Sec.  740,  citing.  Croaker  v.  Chicago,  Etc.,  R.  R. 
Co.,  36  Wis.  657;  Shea  v.  Sixth  Ave.  R.  R.  Co.,  62  N.  Y.  180.) 
Professor  Mechem  states  that  while  the  older  rule  was  that 
for  willful  acts,  the  principal  was  not  liable  unless  he  actually 
assented  to  them,  the  better  and  more  modern  rule  is  that  the 
nature  of  the  act  is  not  the  only  criterion,  the  Important  test 
being  whether  the  act  was  done  In  the  course  of  the  employment. 
While  the  principal  Is  only  liable  for  the  acts  of  the  agent  com- 
mitted within  the  scope  of  his  authority  or  while  acting  In  the 
course  of  his  employment,  his  liability  extends  to  acts  so  com- 
mitted though  they  were  the  result  of  the  agent's  willful  or 
malicious  act.  Thus  an  engineer  upon  a  locomotive  engine, 
who  wantonly  and  maliciously  blows  the  whistle  so  as  to  frighten 
the  horses  of  the  plaintiff,  a  traveler  upon  the  highway,  causing 
them  to  run  away  and  Injure  the  plaintiff,  or  who  wantonly  and 
willfully  runs  down  and  kills  the  plaintiff's  cattle,  makes  his 
principal  liable  for  the  Injury  thus  Inflicted.  (Agency,  Sec. 
741,  citing  C.  B.  &  Q.  R.  R.  Co.  v.  Dickson,  63  111.  151 ;  Illi- 
nois, Etc.,  R.  R.  Co.  V.  MIddlesworth,  46  111.  494;  Detroit, 
Etc.,  R.  R.  Co.  V.  Barton,  61  Ind.  293.) 
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the  acts  of  an  independent  contractor  to  whom  he  has 
let  the  performance  of  an  undertaking,  and  over  whom 
he  has  no  right  of  control.  (Bennett  v.  Truebody,  66 
Cal.  509;  Wood  v.  Cobb,  13  Allen  58.)  The  applica- 
tion of  the  rule  must  be  made  with  reference  to  these 
principles:  1.  That  authority  cannot  be  delegated  to 
do  an  unlawful  act ;  2.  That  a  person  upon  whom  a  duty 
is  imposed,  cannot  shift  such  responsibility  to  a  substi- 
tute. "Thus,"  says  Professor  JNIechem,  "if  the  thing  to 
be  done  is  in  itself  unlawful,  or  if  it  is  per  se  a  nuisance, 
or  if  it  cannot  be  done  without  doing  damage,  he  who 
causes  it  to  be  done  by  another,  be  the  latter  servant, 
agent,  or  independent  contractor,  is  as  much  liable  for 
injuries  which  may  happen  to  third  persons  from  the 
act  done,  as  though  he  had  done  the  act  in  person." 
(Agency,  Sec.  747,  citing,  Bailey  v.  Troy  &  Boston  R. 
R.,  57  Vt.  252;  Caswell  v.  Cross,  120  Mass.  545.) 

The  measure  of  the  principal's  damages  for  wi-ongful 
acts  of  the  agent,  when  he  is  liable  at  all,  is  full  compen- 
sation for  the  injury  done.  (Pullman  Palace  Car.  Co. 
v.  Reed,  75  111.  125.)  And  where  the  principal  is  per- 
sonally in  fault,  or  chargeable  with  gross  misconduct, 
he  may  be  held  for  punitive  damages.  (Cleghorn  v. 
N.  Y.  Cent.  R.  R.  Co.,  5Q  N.  Y.  44;  Sullivan  v.  Oregon 
Ry.  Co.,  12  Oreg.  392.)  This  is  the  New  York  rule, 
but  in  many  cases  where  the  principal  is  a  corporation 
it  is  held  to  be  liable  for  exemplary  damages  for  the 
wrongful  acts  of  its  agents,  wherever  an  individual 
would  be  liable,  and  without  having  previously  author- 
ized or   subsequently  ratified   the   act.     (Mechem  on 
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Agency,  Sec.  751;  Atlantic,  Etc.,  R.  R.  Co.  v.  Dunn, 
19  O.  St.  162;  New  Orleans  R.  R.  Co.  v.  Burke,  53 
Miss.  200.)  The  former  rule  is  said  to  be  the  more  rea- 
sonable and  just.     (Mechem,  Agency,  Sec.  751.) 

Sec.  618.  SAME  SUBJECT— CIVIL  AND 
CRIMINAL  LIABILITY  FOR  AGENT'S 
CRIMINAL  ACTS.— Though  the  agent's  ^v^ongful 
act  amounts  to  a  crime,  the  principal  is  responsible  for  its 
commission  in  a  civil  action  for  damages  at  the  suit  of  the 
party  injured  thereby.  He  will  also  be  liable  where 
the  agent  has  done  an  act  in  his  behalf  which  is  forbid- 
den under  a  penalty,  as  where  the  agent  makes  an  un- 
lawful sale  of  whisky  within  the  scope  of  the  principal's 
employment.  (George  v.  Gobey,  128  Mass.  289; 
Kreiter  v.  Nichols,  28  ^lich.  496.)  The  principal's  lia- 
bility depends  upon  w^hether  the  act  was  committed 
within  the  scope  of  the  employment.  (Golden  v.  New- 
brand,  52  la.  59.) 

"But  it  is  not  only  in  a  civil  action  that  the  principal 
may  be  made  liable  for  the  criminal  or  penal  acts  of  his 
agents;  he  may  be  held  criminally  liable  also  under  cer- 
tain circumstances.  Thus,  the  principal  is  unquestion- 
ably so  liable,  in  greater  or  less  degree,  where  he  is  pres- 
ent and  co-operates  with  the  agent,  or  encourages,  aids 
or  abets  him ;  or  where,  though  not  present,  he  expressly 
or  impliedly  commands,  encourages  or  incites  the  doing 
of  the  act."  (jNIechem  on  Agency,  Sec.  746,  citing. 
Bishop's  Crim.  Law,  Sec.  649.)  He  is  also  liable  for 
directing  an  act  criminal  in  nature,  or  which  necessitates 
the  commission  of  a  crime.     (Idem.) 
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For  acts  committed  without  his  knowledge  or  con- 
sent he  cannot  be  held  criminally  liable.  (People  v. 
Parks,  49  Mich.  333 ;  Hatheway  v.  Jolmson,  55  N.  Y. 
93;  Commonwealth  v.  Nichols,  10  Mete.  259.)  But 
where,  by  statute  an  act,  otherwise  innocent,  or  indif- 
ferent, is  forbidden  under  a  penalty,  and  the  penalty  im- 
posed irrespective  of  the  question  of  an  intent  to  vio- 
late such  act,  the  principal  will  be  liable  for  such  pen- 
alty, though  the  act  is  done  by  the  agent,  if  done  within 
the  course  and  scope  of  the  employment.* 

Sec.  619.  5.  DUTIES  AND  LIABILITIES  OF 
THIRD  PERSONS  TO  THE  AGENT.— As  a  rule, 
the  contracts  made  by  an  agent,  as  such,  on  behalf  of 


*Mechem  on  Agency,  Sec.  746-  "Instances  of  these  prin- 
ciples may  be  found  in  the  case  of  the  publication  of  libels; 
the  smuggling  of  goods ;  the  sale  of  unwholesome  or  adulter^ 
ated  food ;  the  erection  or  continuances  of  nuisances ;  the  trans- 
portation of  forbidden  goods ;  the  transaction  of  business  with- 
out a  license  and  the  like."  (Idem.)  In  each  of  these  cases 
the  principal  has  been  held  liable  criminally  for  the  acts  of  the 
agents  or  servants  whom  he  has  employed.  See  Rex  v.  Walter, 
3  Esp.  21 ;   Rex  v.  Dixon,  4  Camp.  12. 

"I  agree  that  as  a  rule  there  can  be  no  crime  without  a  crimi- 
nal intent ;  but  this  is  not  by  any  means  a  universal  rule.  One 
may  be  guilty  of  the  high  crime  of  manslaughter  when  his  only 
fault  is  gross  negligence ;  and  there  are  many  other  cases  where 
mere  neglect  may  be  highly  criminal.  Many  statutes,  which  are 
in  the  nature  of  police  'regulations,  as  this  is,  impose  criminal 
penalties  irrespective  of  any  intent  to  violate  them;  the  pur- 
pose being  to  require  a  degree  of  diligence  for  the  protection 
of  the  public,  which  shall  render  violation  impossible."  (Cooley, 
C.  J.,  in  People  v.  Roby,  52  Mich.  579.) 
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his  principal,  and  in  which  he  has  no  beneficial  inter- 
est, cannot  be  sued  upon  bj^  the  agent.  The  principal 
alone  can  sue  upon  them.  (Buckbee  v.  Brown,  21 
Wend.  110;  Commercial  Bank  v.  French,  21  Pick. 
468.)  But  where  the  contract  is  made  with  the  agent 
personally,  whether  intentionally  or  as  a  result  of  defec- 
tive execution  of  the  authority,  w^hereby  the  agent  binds 
himself  instead  of  his  principal,  it  is  the  agent's  omti 
contract  and  he  may  sue  upon  it.  In  such  contracts 
the  agent  has  bound  himself  to  the  other  party,  and  hi 
order  that  the  contracts  be  valid  the  other  party  must 
be  held  bound  to  the  agent.  (Mechem  on  Agency,  Sec. 
755;  Colburn  v.  Phillips,  13  Gray  64;  Goodman  v. 
Walker,  30  Ala.  482.)* 

Where  the  agent  has  a  beneficial  interest  in  the  exe- 
cution of  the  contract,  as  for  advances,  commission  and 
the  like,  or  a  lien  upon  or  special  i^roperty  in  the  sub- 


*"An  agent  may  sue  in  his  own  name:  First,  when  the 
contract  is  in  writing,  and  is  expressly  made  with  him,  al- 
though he  may  have  been  known  to  act  as  agent.  Secondly, 
when  the  agent  is  the  only  known  or  ostensible  principal,  and 
is,  therefore,  in  contemplation  of  law  the  real  contracting  party. 
Thirdly,  when,  by  the  usage  of  trade,  he  is  authorized  to  act  as 
owner  or  as  a  principal  contracting  party,  notwithstanding  his 
well-known  position  as  agent  only.  But  this  right  of  an  agent 
to  bring  an  action,  in  certain  cases,  in  his  own  name,  is  subor- 
dinate to  the  rights  of  the  principal,  who  may,  unless  in  par- 
ticular cases,  where  the  agent  has  a  lien  or  some  other  vested 
right,  bring  suit  himself,  and  thus  suspend  or  extinguish  the 
right  of  the  agent."  (Niblack,  J.,  in  Rowe  v.  Rand,  111  Ind. 
206.) 
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ject-matter  of  the  contract,  he  may  also  sue  upon  it  in 
his  own  name.  (Chitty  on  Pleadings,  16  Am.  Ed.  8; 
U.  S.  Tel.  Co.  V.  Gildersleeve,  29  Md.  232.) 

Although  the  contract  is  in  the  name  of  the  agent 
and  the  principal  undisclosed,  yet  the  principal  on  whose 
behalf  it  is  made  may  sue  upon  it,  and  thus  preclude  the 
agent,  unless  the  contract  made  with  the  agent  is  under 
seal,  or  he  has  a  beneficial  interest,  lien  or  other  vested 
right  in  the  matter.  (Rowe  v.  Rand,  111  Ind.  206; 
Schaefer  v.  Henkel,  75  N.  Y.  378.) 

Whether  an  agent,  who  has  acted  as  such,  in  dealing 
with  a  third  person  can  show  himself  to  be  the  real 
principal,  depends  upon  whether  the  contract  is  exe- 
cuted or  executory,  and  whether  in  making  it  he  has 
or  has  not  named  the  principal.  Thus,  if  he  contracted 
for  a  named  principal  and  the  contract  is  executory, 
or  yet  to  be  performed,  he  cannot,  without  the  consent 
of  the  other  party,  place  himself  in  the  position  of  the 
principal  for  whose  credit  or  skill  the  party  contracted. 
(Rayner  v.  Grote,  15  JNI.  &  W.  359.)  But  if  the  con- 
tract has  been  executed  by  such  agent,  with  the  express 
or  implied  consent  of  the  other  party,  he  may  compel 
performance  from  the  other  party  to  himself;  other- 
wise, however,  if  the  agent  has  performed  as  principal 
without  the  knowledge  or  consent  of  the  other  party. 
(Mechem  on  Agency,  Sec.  760.)  When  the  contract 
by  the  agent  is  made  for  an  unnamed  principal,  whether 
it  is  executed  or  executory,  the  agent  may  show  him- 
self to  be  the  real  principal,  as  the  other  party  can- 
not be  said  to  have  relied  upon  the  credit  or  ability  of 
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a  principal  whom  he  does  not  know,  and  the  agent  will 
answer  for  such  unknov/n  principal  as  well  as  another. 
(Schmalz  v.  Avery,  16  Q.  B.  655.) 

In  all  cases  where  the  agent  sues  in  his  own  name  on 
contracts  made  in  behalf  of  the  principal,  the  defend- 
ant may  avail  himself  of  all  defenses  which  would 
be  good  at  law  and  in  equity:  1.  As  against  the  agent 
who  is  plaintiff  on  the  record  (Evans  on  Agency,  Sec. 
387;  Gibson  v.  Winter,  5  B.  &  Ad.  96),  or,  2.  As 
against  the  principal  for  whose  use  the  action  is 
brought,  if  such  a  principal  exists.  (Grice  v.  Kenrick, 
L.  R.  5  Q.  B.  344.)  If  the  action  of  the  agent  is  not 
superseded  by  that  of  the  principal,  he  is  entitled  to  re- 
cover the  same  measure  of  damage  as  the  principal 
himself  could  recover.  (Groover  v.  Warfield,  50  Ga. 
644.) 

For  the  wrongful  or  tortious  acts  of  third  persons 
which  affect  him  personally  in  the  course  of  his  em- 
ployment, the  agent  may  sue  in  his  own  name,  though 
in  cases  the  principal  is  entitled  to  an  action  for  the  loss 
of  service  or  damage.  (Weiss  v.  Whittemore,  28  Mich. 
366.) 

Ordinarily  the  agent's  possession  of  his  principal's 
goods  alone  does  not  give  him  the  right  to  sue  in  his 
own  name  one  who  would  disturb  his  possession.  Oth- 
erwise, however,  if  the  agent  has  a  claim  on  the  goods, 
or  a  property  right  in  them.  As  against  a  trespasser 
the  agent  with  a  special  interest  in  his  principal's  goods 
may  recover  the  full  value  of  the  goods  taken,  but  as 
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against  his  principal,  or  those  claiming  under  him,  he 
can  only  recover  the  amount  of  his  interest.* 

Sec.  620.  6.  THE  DUTIES  AND  LIABILIT- 
IES OF  THIRD  PERSONS  TO  THE  PRIN- 
CIPAL.— The  relation  being  created  for  the  benefit  of 
the  principal,  and  the  acts  of  the  agent  within  his  em- 
ployment being  in  reality  the  acts  of  the  principal,  it  fol- 
lows that  a  principal  may  avail  himself  of,  and  may  sue 
upon,  all  contracts  made  by  his  agent,  whether  his  name 
has  been  disclosed  or  not,  unless,  1.  The  contract  is  in  the 
agent's  own  name  and  under  seal  (Berkeley  v.  Hardy,  5 
B.  &  C.  355)  ;  2.  Where  the  contract  is  in  the  agent's 
name,  is  executory  and  involves  some  considerations  per- 
sonal to  the  agent  (Eggleston  v.  Boardman,  37  Mich. 
14;  Boston  Ice  Co.  v.  Potter,  123  Mass.  28)  ;  3.  Where 
the  other  party  to  the  contract,  with  knowledge  of  the 
real  principal,  has  elected  to  deal  with  the  agent  exclu- 
sively (Winchester  v.  Howard,  97  ]Mass.  303)  ;  4. 
Where  the  agent  has  a  lien  upon  or  special  property  in 
the  subject-matter  of  the  agency,  exceeding  or  equaling 
its  value.     (Hudson  v.  Granger,  5  B.  &  Aid.  27.) 

But  the  right  of  the  principal  to  sue  upon  the  con- 
tracts made  by  his  agent  is  subject  to  the  following  limi- 
tations : 

1.  That  defenses  based  upon  the  fraud  of  the  agent 
committed  within  the  scope  of  his  authority,  are  avail- 


*Mechem  on  Agency,  Sees.  764,  765.  Citing  Faulkner  v. 
Brown,  13  Wend.  63;  Beyer  v.  Bush,  50  Ala.  19;  Little  v. 
Fossett,  34  Me.  545 ;  Burk  v.  Webb,  32  Mich.  173. 
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able  against  the  principal.  (Mundorff  v.  Wickersham, 
63  Pa.  St.  87;  Law  v.  Grant,  37  Wis.  548.) 

2.  That  where  the  agent  has  been  allowed  to  con- 
tract as  principal,  the  real  principal  takes  the  contract 
subject  to  all  defenses,  whether  equitable  or  legal, 
which  the  other  party,  who  has  had  no  notice  of  the 
agency,  might  have  asserted  had  the  agent  been  in  fact 
the  principal.* 

Sec.  621.  SAME  SUBJECT— TO  REPAY 
MONEY  SECURED  FROM  THE  AGENT.— 
Third  persons  are  liable  to  the  principal  for  money  ob- 
tained from  his  agent  through  fraud,  extortion,  and  the 
like,  or  which  was  paid  them  by  the  agent  through  mis- 
take. (Sadler  v.  Evans,  4  Burr.  1984;  Holman  v. 
Frost,  26  S.  C.  290.) 

So,  money  belonging  to  the  principal,  in  the  hands 
of  the  agent,  is  considered  as  a  trust;  which  ti-ust  can 
only  be  fulfilled  by  the  appropriation  of  the  fund  to 

*Mechem  on  Agency,  Sec.  777.  "But  if  the  principal  would 
avail  himself  of  the  benefits  of  a  contract  made  by  an  agent  in 
his  own  name,  without  disclosing  his  principal,  he  must  also 
assume  the  responsibilities  of  the  contract.  He  must  take  the 
contract  as  it  exists  at  the  time  he  interposes,  and  subject  to 
all  the  rights  which  the  other  party  then  possesses  against  the 
agent.  .  .  .  This  right  (of  the  third  person)  is  not  af- 
fected by  the  fact  that  the  agent  in  thus  entering  into  the  con- 
tract in  his  own  name,  without  disclosing  his  principal,  acted 
in  contravention  of  the  express  directions  of  his  principal." 
(Idem,  Sec.  773.  Citing  Eclipse  Wind  INIIll  Co.  v.  Thorson, 
46  la.  181;  Peel  v.  Shepherd,  58  Ga.  365;  Baltimore  Coal 
Tar  Co.  v.  Fletcher,  61  Md.  288;  Amann  v.  Lowell,  66  Cal. 
306.) 
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the  object  or  purpose  intended,  unless  the  principal  oth- 
erwise directs.  If  such  a  fund  is  divested  from  its  ap- 
propriate use,  a  court  of  equity  will  follow  it  as  long  as 
it  can  be  identified,  notwithstanding  it  may  have  changed 
its  form  any  number  of  times,  until  it  comes  into  the 
possession  of  a  holder  for  value,  who  has  taken  it  with- 
out notice  of  the  trust.*  Nor  does  it  make  any  differ- 
ence that  the  person  who  receives  such  fund,  or  any  por- 
tion of  it,  is  ignorant  of  its  nature  or  innocent  of  wrong- 
doing; equity  will  restore  the  fund  to  its  proper  chan- 
nel, unless  it  meets  the  superior  equity  of  a  bona  fide 
holder  for  value.f 

Sec.  622.  SAME  SUBJECT— TO  RESTORE 
OTHER  PROPERTY  SECURED  FROM  THE 
AGENT. — It  may  become  necessary  for  third  persons 
to  restore  to  the  principal  property  secured  from  the 
agent,  since,  as  a  rule,  if  the  agent  has  no  authority, 
express  or  implied,  to  transfer  title,  he  can  confer  none 
upon  third  parties.J 

This  rule,  which  protects  a  principal  from  having 
his  property  sold  without  his  consent  or  authority,  is 

*Taylor  v.  Plumer,  3  M.  &  S.  562;  Farmer's  &  Mech.  Bank 
V.  King,  57  Pa.  St.  202 ;   Natl.  Bank  v.  Ins.  Co.,  104  U.  S.  54. 

fVan  Alen  v.  Am.  National  Bank,  52  N.  Y.  1 ;  Evansville 
Foundry  Assoc,  v.  Riehl,  104  Ind.  70;  Baker  v.  N.  Y.  Na- 
tional Bank,  100  N.  Y.  31. 

^Manning  v.  Keenan,  73  N.  Y.  45;  Loomis  v.  Barker,  69 
111.  360 ;  Bercich  v.  Myers,  9  Nev.  312.  "The  general  rule  is 
that  a  purchaser  of  property  takes  only  such  title  as  his  seller 
has,  and  no  greater  or  other.  'Nemo  plus  juris  ad  alium  trans- 
ferre  potest  quam  ipse  habet'  is  the  maxim  of  the  law."  (Mechem 
on  Agency,  Sec.  784.) 
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subject  to  certain  limitations,  founded  upon  the  duty  of 
acting  in  good  faith  to  others  so  that  they  shall  suffer 
no  loss  through  his  act.  Thus,  while  it  is  the  general 
rule  that  no  person  can  be  divested  of  his  property 
without  his  consent  or  voluntary  act,*  yet,  if  the  prin- 
cipal permits  the  agent  to  assume  an  apjiarent  author- 
ity over  his  property,  he  will  be  estopped  from  denying 
that  the  agent  had  such  authority  when  the  rights  of 
third  23ersons  have  intervened  and  would  be  j^rejudiced 
by  such  denial. 

"Two  things  must  concur  to  create  an  estoppel  by 
which  an  owner  may  be  deprived  of  his  property,  by  the 
act  of  a  third  person,  without  his  assent :  1.  The  owner 
must  clothe  the  person  assuming  to  dispose  of  the 
property  with  the  apparent  title  to,  or  authority  to,  dis- 
pose of  it;  and,  2.  The  person  alleging  the  estoppel 
must  have  acted  and  parted  with  value,  upon  the  faith 
of  such  apparent  ownership  or  authority,  so  that  he 
will  be  the  loser  if  the  appearances  to  which  he  trusted 
are  not  real."t 

The  mere  possession  of  the  principal's  goods  by  the 
agent  is  not,  as  a  rule,  sufficient  evidence  of  his  author- 
ity to  sell  the  same,  as  the  agent  may  have  possession  for 
many  other  purposes  besides  that  of  selling.  (Mc- 
Mahon  v.  Sloan,  12  Pa.  St.  229.) 

The  exceptions  to  this  rule,  as  stated  by  Professor 
Mechem,  are:     1.  Where  the  property  in  the  agent's 

*Meiggs  V,  Meiggs,  15  Hun  453;  Barker  v.  Dinsmore,  72 
Pa.  St.  427 ;    Saltus  v.  Everett,  22  Wend.  336. 

fAllen,  J.,  in  Barnard  v.  Campbell,  55  N.  Y.  456. 
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possession  consists  of  money  or  negotiable  paper.  2. 
Where  the  principal  entrusts  the  possession  of  his 
goods  to  one  whose  business  it  is  to  sell  similar  property 
as  the  agent  of  the  owners.      (Agency,  Sec.  786.) 

The  first  exception  is  said  to  depend  upon  the  princi- 
ples of  public  policy  and  the  necessities  of  commerce. 
The  second  exception  being  based  on  the  principles  of 
equitable  estoppel.  (Burnham  v.  Holt,  14  N.  H.  367; 
Pickering  v.  Busk,  15  East  39.) 

And  where  the  principal  permits  the  agent  to  assume 
the  ownership  of  his  property,  with  such  evidences  of 
title  and  authority  as  to  lead  innocent  third  parties,  in 
good  faith,  to  rely  upon  his  title  or  authority  to  sell  the 
same,  as  against  the  equities  of  such  parties,  he  cannot 
deny  that  the  agent  had  such  authority.  (Pickering  v. 
Busk,  supra;  McXeil  v.  Tenth  Natl.  Bank,  46  N.  Y. 
325.) 

The  principal  can  recover  money  or  property  from 
third  persons  which  they  have  secured  from  the  agent, 
as  a  payment  of  a  debt  due  them  from  the  agent,  when 
the  agent  had  jjossession  for  the  principal.  ( Thompson 
V.  Barnum,  49  la.  392.)  Also,  if  it  has  been  taken  by 
attachment  for  the  agent's  debts.  (Loomis  v.  Barker, 
68  lU.  297.) 

So  the  principal  may  sue  upon  securities  which  have 
been  released  by  an  agent  acting  without  authority. 
(Whittemore  v.  Hamilton,  51  Conn.  153;  Robinson  v. 
Anderson,  106  Ind.  252.)  And  all  property  wrongfully 
sold  or  disposed  of  bj^  the  agent,  as  by  selling  to  him- 
self directly  or  indirectly,  may  be  recovered  by  the  prin- 
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cipal,  if  he  acts  before  the  rights  of  innocent  third  parties 
have  intervened.  (IMechem,  Agency,  Sec.  791;  Hughes 
V.  Washington,  72  111.  84.) 

Sec.  623.  SAME  SUBJECT— FOR  TORTS.— 
The  principal  may  recover  against  third  persons  for 
their  wrongful  acts  in  respect  to  the  property  or  busi- 
ness which  he  has  entrusted  to  his  agents  the  same  as 
though  he  were  in  personal  charge  of  the  undertaking. 
And  for  fraud,  negligence,  trespass  and  the  like,  of 
tliird  persons  in  dealing  with  his  agents  in  connection 
with  his  interests,  his  rights  are  the  same  as  if  he  had 
dealt  in  person.  (Perkins  v.  Evans,  61  la.  35;  White 
V.  DoUiver,  113  Mass.  400.) 

Thus,  the  principal  has  an  action  for  the  wi'ongful 
enticing  away  of  his  agent  by  a  thu'd  i^erson,  as  for  in- 
ducing the  agent  to  leave  his  employment.  (Haskins 
V.  Royster,  70  N.  C.  601 ;  Bixby  v.  Dunlap,  56  N.  H. 
456.)  And  the  principal  has  a  right  of  action  against 
a  third  person  for  a  personal  injury  to  the  agent,  which 
incapacitates  the  agent  to  the  damage  of  the  principal. 
(Ames  V.  Union  Ry.  Co.,  117  Mass.  741.) 

Sec.  624.  SAME  SUBJECT— FOR  CONSPIR- 
ING WITH  THE  AGENT.— A  third  person  is  not 
liable  for  a  fraud  committed  by  the  agent  upon  the 
principal  in  the  course  of  the  transaction,  unless  such 
person  becomes  a  party  to  it.  When  a  third  person 
does  collude  with  the  agent  to  defraud  the  principal,  it 
voids  the  transaction,  and  the  principal  can  recover  his 
property  unless  the  rights  of  innocent  parties  have  in- 
tei'vened  before  he  acts.     And  so,  where  the  agent  se- 


112  AGENCY. 

cretly  represents  the  other  party,  he  commits  a  fraud 
upon  the  principal,  for  which  the  principal  may  rescind 
the  contract  and  recover  the  property  transferred  upon 
tendering  back  the  consideration  received.  (Mechem 
on  Agency,  Sec.  798;  New  York  Central  Ins.  Co.  v. 
National  Ins.  Co.,  14  N.  Y.  85.) 


CHAPTER  V. 

THE  TERMINATION  OF  THE  RELATION. 

Sec.  625.  METHODS  OF  TERMINATING 
THE  RELATION. — An  agency  may  be  terminated 
and  the  authority  of  the  agent  revoked  in  any  one  of 
three  ways:  1.  By  the  operation  and  arrangement  of 
the  things,  or  the  expiration  of  the  time  for  which  the 
agency  was  created.  2.  By  the  subsequent  act  or  agree- 
ment of  the  parties.  3.  By  operation  of  law.*  These 
will  be  discussed  in  their  order. 

Sec.  626.  1.  TERMINATION  BY  THE  COM- 
PLETION OF  THE  PURPOSE,  OR  EXPIRA- 
TION OF  TIME  SET.— When  an  agency  is  created 
to  exist  only  for  a  stated  period  of  time,  or  until  the 
happening  of  some  particular  event,  or  for  the  purpose 
of  performing  some  sj)ecific  act,  the  expiration  of  the 
period,  or  the  happening  of  the  event,  or  the  accom- 
plishment of  the  purpose  of  the  agency  will  terminate 
it.   (Mechem,  Agency,  Sees.  200-201;  Danby  v.  Coutts, 


*"The  termination  of  the  authority  may  be  effected  by  a 
variety  of  methods.  Thus  the  agency  may  have  been  created  to 
endure  only  for  a  limited  period,  but  at  the  expiration  of  that 
period  would  come  to  a  close  by  the  mere  efflux  of  time ;  or 
it  may  have  been  called  into  being  for  the  express  purpose  of 
performing  a  single  act  or  a  series  of  acts,  and  these  being 
performed,   the    agency    would    be    terminated    by    the   accom- 

113 
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L.  R.  29  Ch.  Div.  500;  Moore  v.  Stone,  40  la.  259; 
Short  V.  JNIillard,  68  111.  292.).  And  when  the  agency  is 
created  for  the  purpose  of  effecting  some  particular  ob- 
ject, it  will  terminate  with  the  accomplishment  of  the 
object,  and  this  is  so  whether  the  object  is  accomplished 
as  intended,  or  accomplished  in  some  other  way.  Thus, 
where  the  agent  is  authorized  to  sell  real  estate,  and 
before  he  has  found  a  buyer,  the  principal  effects  a 
sale  through  another  agent,  such  sale  will  terminate  the 
authority  given  the  first  agent.  (Ahern  v.  Baker,  34 
Minn.  98.) 

Sec.  627.  2.  TERMINATION  BY  THE  SUB- 
SEQUENT ACT  OR  AGREEMENT  OF  THE 
PARTIES. — It  is  said  that  the  relation  of  principal 
and  agent  being  that  of  employer  and  employed,  and 
founded  on  mutual  consent,  may  always  be  terminated 
by  the  agreement  of  the  parties.  This  agreement  may 
be  a  condition  subsequent,  upon  the  happening  of  which 
the  agency  shall  terminate,  and  termination  in  this  way 
has  been  considered  in  the  previous  section.*     We  are 


plishment  of  that  for  which  it  was  created.  Again,  under  such 
circumstances,  the  agency  may  be  concluded  by  the  act  of  th€ 
parties,  as  where  the  principal  revokes  or  the  agent  renounces 
it.  So  subsequent  changes  in  the  condition  or  relation  of  the 
parties  may  render  the  continuance  of  the  agency  inconsistent 
or  impossible,  and  it  will  be  terminated  by  operation  of  law." 
(Mechem  on  Agency,  Sec.  199.) 

*Anson  gives  the  methods  by  which  the  agency  may  be  ter- 
minated as  follows:  "By  agreement,  by  change  of  status,  or 
by  death,"  putting  the  two  methods  of  termination  by  agree- 
ment in  one  class  and  dividing  the  third  method  according  to 
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now  to  consider  what  other  acts  of  the  parties  are  suffi- 
cient to  terminate  the  agency,  and  under  what  condi- 
tions the  principal  may  revoke,  or  the  agent  renounce 
the  authority. 

As  between  the  principal  and  agent,  it  is  the  general 
rule  that  the  principal  may  revoke  the  agent's  authority 
at  any  time  at  his  own  option,  unless  the  agent's  author- 
ity is  coupled  with  an  interest.  (Wheeler  v.  Knaggs, 
8  Ohio  169;  Brown  v.  Pforr,  38  Cal.  550;  Attrill  v.  Pat- 
terson, 58  Md.  226.)  The  principal  can  revoke  the  au- 
thority without  adequate  reason  for  so  doing,  and  though 
it  be  declared  "exclusive"  or  "irrevocable,"  but  for  such 
a  revocation  he  may  be  liable  in  damages  to  the  agent. 
(Mechem  on  Agency,  Sec.  204;  Chambers  v.  Seay,  73 
Ala.  372;  Frink  v.  Roe,  70  Cal.  296.)* 

Sec.  628.  SAME  SUBJECT— WHAT  IS  AN 
INTEREST?— It  is  laid  down  as  a  general  rule  that 
"an  authority  coupled  with  an  interest  is  irrevocable." 
And  the  question  arises,  What  constitutes  such  an  inter- 
est?    "Certain  it  is,"  says  Professor  Mechem,  "that  it  is 


the  nature  of  the  act  upon  which  the  law  operates  to  effect  a 
revocation.     See  Anson  on  Contract,  pp.  356-361. 

*Pubhc  Agency  an  Exception  to  this  Rule.  Where  the 
statutes  of  a  State  require  that  an  agency  be  maintained  within 
the  State  as  a  protection  to  the  general  public,  such  agency 
cannot  be  terminated  at  the  will  of  the  principal  until  another 
agent  has  been  appointed  to  fill  the  position,  unless  there  is  no 
further  need  of  the  agency  under  the  requirements.  This  ap- 
plies to  foreign  insurance  corporations  and  others,  who  are  re- 
quired to  have  a  resident  agent  in  the  State  as  a  prerequisite  to 
doing  business  in  it.     (Gibson  v.  Mfg.  Ins.  Co.,  144  Mass.  81.) 
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not  any  interest  which  will  suffice.  But  it  must  be  an 
interest  or  estate  in  the  thing  itself  or  in  the  property 
which  is  the  subject  of  the  power;  the  power  and  the 
estate  must  be  united  and  co-existent,  and,  generally,  of 
such  a  nature  that  the  power  would  survive  the  princi- 
pal in  such  a  way  as  to  be  capable  of  execution  in  the 
agent's  name  after  the  death  of  the  principal."* 

Anson  states  that  "the  cases  which  illustrate  this  rule 
seem  to  make  it  clear  that  we  must  not  understand  by 
such  an  interest  as  is  here  meant  the  advantage  which 
the  agent  may  derive  from  a  continuance  of  the  author- 
ity, or  the  inconveniences,  or  even  the  loss  which  he 
may  suffer  by  its  revocation.  An  authority  given  to  an 
agent  to  pay  to  a  third  party  a  debt  which  he  owes  to 
his  principal,  or  to  sell  lands  and  pay  himself  a  debt  due 
to  him  out  of  the  proceeds,  are  instances  in  which  an 
interest  has  been  held  to  be  coupled  with  the  authority 
so  as  to  make  it  irrevocable.  The  'result  appears  to  be,' 
said  Wilde,  C.  J.,  in  Smiart  v.  Sandars,  5  C.  B.  917, 
'that  where  an  agreement  is  entered  into  upon  sufficient 
consideration,  whereby  an  authority  is  given  for  the  pur- 
pose of  conferring  some  benefit  on  the  donee  of  that 
authority,  such  an  authority  is  irrevocable.  That  is  what 
is  usually  meant  by  an  authority  coupled  with  an  inter- 
est.'"    (Contracts,  pp.  358,  359.) 

Instances  of  agencies  held  irrevocable  by  the  principal 
by  reason  of  the  agent's  interest  therein  are  as  follows: 

*Mechem  on  Agency,  Sec.  205.  Citing  Hunt  v.  Rousmanier, 
8  Wheat.  175 ;  Blackstone  v.  Buttermore,  53  Pa.  St.  ^66 ;  Bon- 
nev  V.  Smith,  17  IlL  531. 
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Authority  given  an  agent  to  collect  a  debt  due  the 
principal,  and  from  the  proceeds  to  reimburse  him- 
self for  moneys  advanced  by  him  to  the  principal. 
(Marizou  v.  Pioche,  8  Cal.  522.)  Authority  to  the 
agent  to  sell  the  property  of  the  principal  and  from  the 
proceeds  pay  a  debt  due  to  him  from  the  principal.  ( Barr 
V.  Schroeder,  32  Cal.  609.)  Where  the  authority  forms 
part  of  a  contract,  and  is  given  as  security  in  connection 
with  the  same.  (Hunt  v.  Rousmanier,  8  Wheat.  175; 
Knapp  V.  Alvord,  10  Paige,  Ch.  205).  So  authority 
given  to  enable  an  agent  to  reimburse  himself  for  prior 
advances,  or  to  indemnify  a  surety  against  loss,  are  irre- 
vocable under  this  rule.  (Mechem  on  Agency,  Sec. 
206;  Hynson  v.  Noland,  14  Ark.  710.) 

But,  as  stated  by  Anson,  the  mere  interest  of  the 
agent  in  the  result,  as  by  way  of  compensation,  is  not 
enough  to  prevent  the  revocation  of  the  agency;  as 
where  the  agent's  authority  is  to  sell  lands  and  receive 
a  commission  out  of  the  proceeds  for  making  the  sale 
(Chambers  v.  Seay,  73  Ala.  372;  Simpson  v.  Carson, 
11  Oreg.  361)  or  to  collect  a  claim  and  retain  one-half 
of  the  amount  collected,  such  agencies  may  be  revoked 
at  the  will  of  the  principal.  (Flanagan  v.  Brown,  70 
Cal.  254.) 

Sec.  629.  SAME  SUBJECT— PRINCIPAL'S 
RIGHT  AND  POWER  TO  REVOKE  DISTIN- 
GUISHED.— While  the  principal  has  the  power  to  re- 
voke any  agency,  at  will,  save  those  coupled  with  an 
interest,  it  does  not  follow  that  in  every  such  case  he 
has  such  an  unqualified  right  to  revoke  as  will  release 
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him  from  liability  to  the  agent  for  so  doing.  The 
power  to  revoke  is  broader  than  the  right  to  revoke  with- 
out liability. 

Thus  if  there  is  an  agreement  between  the  principal 
and  his  agent,  that  the  agency  shall  continue  for  a 
definite  period  of  time,  or  until  the  happening  of  some 
event,  it  cannot  be  rightfully  terminated  by  the  princi- 
pal otherwise  than  as  stipulated,  unless  for  good  cause, 
such  as  misconduct  on  the  part  of  the  agent.  And  for 
revocation,  except  for  good  cause,  he  is  liable  in  dam- 
ages to  the  agent  as  for  the  breach  of  any  other  con- 
tract.    (Mechem  on  Agency,  Sec.  210.) 

In  the  absence  of  such  special  agreement,  express  or 
implied,*  the  bare  power  given  an  agent  by  the  princi- 
pal may  be  revoked  at  the  will  of  the  principal  without 
incurring  any  liability  to  the  agent.  So  if  the  agree- 
ment is  to  the  effect  that  the  agency  shall  continue  so 
long  as  the  parties  are  satisfied,  it  may  be  terminated 
without  liability.  (Kirk  v.  Hartman,  63  Pa.  St.  97; 
Adriance  v.  Rutherford,  57  Mich.  170.) 


*But  a  contract  to  retain  the  agent  for  a  definite  time  will 
be  implied,  although  not  clearly  expressed,  where  from  the  facts 
and  circumstances  surrounding  the  case  such  appears  to  have 
been  the  intention  of  the  parties."  (Mechem  on  Agency,  Sec. 
212.) 

So  it  was  held  that  a  letter  stating  the  wages  per  month 
which  the  principal  would  pay  the  employe,  and,  further,  that 
"if  you  give  me  satisfaction  at  the  end  of  the  first  year,  I  will 
increase  your  salary  accordingly,"  constituted  a  contract  for  a 
yearly  hiring.     (Morton  v.  Cowell,  65  Md.  359.) 
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Sec.  630.  SAME  SUBJECT— WHEN  PRIN- 
CIPAL MAY  RIGHTFULLY  REVOKE.— The 

principal  may  rightfully  revoke  the  agent's  authority, 
though  given  for  a  definite  time,  where  he  proves  in- 
competent to  perform  the  undertaking.  It  is  one  of 
the  implied  covenants  of  every  contract  of  agency  that 
the  agent  shall  possess  sufficient  skill  and  ability  to  per- 
form the  employment  which  he  assumes,  and  for  a  fail- 
ure of  this  covenant  the  principal  may  revoke  the 
authority,  free  from  liability  for  so  doing.  Otherwise 
if  the  principal  has  knowingly  employed  an  incompe- 
tent person.* 

So  for  any  misconduct  or  misfeasance  on  the  part  of 
the  agent  connected  with  the  principal's  business,  as 
well  as  for  wanton  violations  of  moral  or  municipal  law, 
the  principal  may  rightfully  revoke  the  agent's  author- 
ity before  the  expiration  of  the  term.f  And  the  prin- 
cipal having  the  right  to  direct  the  method  in  which 
the  undertaking  shall  be  conducted,  disobedience  on  the 
part  of  the  agent,  and  failure  to  obey  and  follow  reason- 


*See  Chapter  IV,  under  Liability  of  Principal  to  Agent. 

f"It  is  also  an  implied  condition  in  every  contract  of  agency 
that  the  agent  will  not  wilfully  disobey  or  disregard  the  reason- 
able and  lawful  instructions  of  his  principal;  that  he  will  not 
willingly  permit  to  suffer  his  principal's  interests  committed  to 
his  care ;  that  he  will  be  honest  and  faithful,  and  will  exercise 
reasonable  care  and  diligence  in  the  performance  of  his  duties, 
and  that  he  will  not  intentionally  violate  the  established  princi- 
ples of  morality  or  the  laws  of  the  land."  (Mechcm  on  Agency, 
Sec.  214.  Citing  Case  v.  Jennings,  17  Tex.  661 ;  Bixby  v. 
Parsons,  49  Conn.  483,  and  others.) 
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able  instructions  will  justify  a  revocation  of  authority. 
(Dieringer  v.  JNIeyer,  42  Wis.  311 ;  Chicago,  Etc.,  R.  R. 
Co.  V.  Bayfield,  37  Mich.  205.) 

Sec.  631.  SAME  SUBJECT— METHOD  OF 
REVOKING. — The  methods  of  revoking  the  agent's 
authority  correspond  with  those  by  which  the  authority 
is  conferred.  Thus  the  revocation  may  be  express  or 
implied.  It  may  be  in  WTiting,  with  or  without  seal, 
may  be  in  the  form  of  a  public  announcement  or  procla- 
mation or  a  private  declaration.  And  it  may  be  inferred 
or  implied  from  circumstances. 

Express  revocation  is  not  necessary,  neither  is  revo- 
cation under  seal  necessary,  even  in  those  cases  where 
the  authority  is  required  to  be  given  under  seal,  though 
it  is  customary  to  revoke  a  pow^ei*  of  attorney  under 
seal  by  an  instrument  executed  with  like  formality. 
(Mechem  on  Agency,  Sees.  217,  218;  Brookshire  v. 
Brookshire,  8  Ired.  L.  74.)  But  the  principal's  will 
must  be  expressed  in  some  way,  both  to  the  agent  and 
to  othei's  w^ho  have  the  right  to  know  of  the  rescission 
of  the  authority. 

Revocation  is  implied  when  the  circumstances  are 
such  as  to  indicate  clearly  that  the  principal  considers 
the  agency  terminated.  Thus  where  the  power  of  the 
agent  is  given  to  another  (Copeland  v.  Mercantile  Ins. 
Co.,  6  Pick.  198),  or  the  principal  otherwise  disposes 
of  the  subject-matter  of  the  agency  (Walker  v.  Deni- 
son,  86  111.  142) ,  or  the  authority  emanates  from  a  part- 
nership, which  is  subsequently  dissolved.  (Schlatter  v. 
Winpenny,  75  Pa.  St.  321.) 
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Sec.  632.  SAME  SUBJECT  —  NOTICE 
NECESSARY  TO  REVOKE.— 'Tn  order  to  render 
the  revocation  effectual,  notice  of  it  must  be  given  to 
those  parties  whom  the  revocation  is  desired  to  affect, 
and  these  parties  are  the  agent  himself  and  those  persons 
who,  from  the  knowledge  of  his  authority  or  from  pre- 
vious dealings  with  him  as  such,  would  be  likely  to  con- 
tinue to  deal  with  him  in  good  faith  upon  the  strength  of 
the  previous  authority."* 

To  Third  Persons.  A  former  general  agent  acting 
within  the  scope  of  his  authority  as  originally  given 
will,  after  its  revocation,  continue  to  bind  his  principal 
to  persons  who  have  dealt  with  him  before,  and  who 
still  deal  with  him  in  good  faith,  not  having  received 
notice  of  the  revocation  of  his  authority.  (Lamothe 
V.  St.  Louis,  Etc.,  Co.,  17  Mo.  204;  Hatch  v.  Codding- 
ton,  95  U.  S.  48.)  This  results  from  the  presumption 
that  a  general  authority  once  shown  to  exist  is  pre- 
sumed to  continue  until  shown  to  be  revoked.  (Mc- 
Neilly  v.  Insurance  Co.,  66  N.  Y.  23.)  Hence  the  prin- 
cipal must  bring  some  notice  of  the  revocation  to  those 
who  have  dealt  with  his  general  agent. 

No  such  presumption  arises  where  the  agency  is  a 
special  one  for  the  transaction  of  a  specific  purpose  or 
act,  and  notice  is  not  required  to  be  given  to  third  per- 
sons who  have  dealt  with  such  special  agent,  unless  the 
revocation  occurs  while  the  agency  is  part  executory. 
(Strachan  V.  Muxlow,  24  Wis.  21.J 


^Mcchcm  on  Agency,  Sec,  223. 
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To  Agents.  Whether  the  agency  is  general  or  spe- 
cial, notice  is  to  be  given  the  agent,  and  the  revocation 
becomes  operative  as  between  the  principal  and  agent 
upon  receipt  of  notice  by  the  latter.  Notice  sent  by 
mail  is  not  effective  until  it  reaches  the  agent.  (Robert- 
son V.  Cloud,  47  Miss.  208.)  A  sub-agent  appointed 
by  authority  of  the  principal  is  entitled  to  the  same  no- 
tice as  the  agent;  otherwise,  if  the  sub-agent  was  ap- 
pointed by  the  agent  alone  without  authority  from  the 
principal.     (Mechem  on  Agency,  Sec.  227.) 

The  notice  required  to  be  given  by  the  principal  to 
agents  and  third  persons  is  said  to  be  analogous  to  that 
required  on  the  dissolution  of  a  partnership,  and  should 
be  coextensive  with  the  knowledge  of  the  authority. 
Notice  by  publication  may  be  given  to  those  who  have 
had  no  dealings  with  the  agent,  but  to  those  who  have 
dealt  wdth  the  agent  such  notice  will  not  be  sufficient  un- 
less actually  received.* 

Where  the  statutes  of  the  States  require  the  authority 
of  the  agent  to  be  on  record,  as  in  the  case  of  a  power 
of  attorney  to  sell  real  estate  for  the  principal,  and  also 
require  the  revocation  of  such  authority  to  be  put  on 
record,  notice  of  the  revocation  can  be  given  only  by 
recording  it  or  by  express  notice  to  individuals. 

Sec.  633.  SAME  SUBJECT— RENUNCIA- 
TION BY  THE  AGENT.— An  agent  has  the  power 
to  renounce  the  agency  at  will,  but  his  right  to  renounce, 
without  liability,  like  that  of  the  principal,  may  be  lim- 

*Mechem  on  Agency,  Sec.  228.  Citing  Claflin  v.  Lenheim,  66 
N.  Y.  301 ;  Fellows  v.  Hartford,  Etc.,  Co.,  38  Conn.  197. 
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ited  by  special  agreement  that  it  shall  continue  for  a 
definite  period,  or  a  specified  undertaking,  and  his 
breach  of  this  agreement  without  sufficient  reason  will 
make  him  liable  in  damages  to  the  principal.  But  for 
cause  he  has  a  right  to  renounce  at  any  time,  though 
the  agency  was  for  a  fixed  period,  and  will  not  be  liable 
in  damages  for  so  doing.f 

The  agent  should  give  notice  of  renunciation  to  his 
principal,  and  such  notice  takes  effect  from  receipt  by 
the  principal.  For  his  o^vn  protection  the  principal 
should  then  give  notice  of  the  renunciation  to  those 
who  have  dealt  with  the  agent  and  others  in  the  same 
manner  as  if  he  had  himself  terminated  the  agency. 
(Capen  v.  Pacific  Mut.  Ins.  Co.,  1  Dutch  67.) 

Sec.  634.  3.  TERMINATION  BY  OPERA- 
TION OF  LAW.— The  death,  insanity  or  bankruptcy 
of  one  or  both  of  the  parties  will  terminate  the  agency. 
So  the  declaration  of  war  between  the  countries  of, which 
the  principal  and  agent  are  respectively  citizens  may 
terminate  the  agency.  The  agency  terminates  on  the 
happening  of  these  contingencies  independent  of  the 
act  of  the  parties,  and  hence  is  said  to  terminate  by  oper- 
ation of  law. 

Sec.  635.  SAME  SUBJECT— BY  DEATH  OF 
PRINCIPAL. — In  general,  the  death  of  the  principal 
operates  instantly  to  revoke  the  authority  of  every 
agent  save  those  whose  authority  is  coupled  with  an 
interest.  The  subsequent  acts  of  the  agent  are  invalid, 
though  performed  in  good  faith  and  without  notice  of 

fSee  Chap.  IV,  under  Liability  of  Agent  to  Principal. 
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the  death  of  the  principal.  (Clayton  v.  Merrett,  52 
Miss.  253;  Primm  v.  Steward,  7  Tex.  178;  Saltmarsh 
V.  Smith,  32  Ala.  404.)  But  if  the  authority  is  partly 
executed  the  death  does  not  revoke  this  part,  and  if 
such  partly  executed  authority  is  entire  in  its  nature  it 
may  be  completed  by  the  agent.  (Mechem  on  Agency, 
Sec.  240;  Garrett  v.  Trabue,  82  Ala.  227.)  The  death 
being  classed  as  an  act  of  God,  the  agent  can  have  no 
redress  for  the  termination  of  his  authority  in  this  way, 
though  the  term  of  his  employment  had  not  yet  ex- 
pired.     (Yerrington  v.  Greene,  7  R.  I.  589.) 

The  interest  of  the  agent  in  the  subject-matter  of  the 
agency,  which  is  sufficient  to  prevent  the  agency  being 
terminated  by  the  death  of  the  principal,  corresponds 
to  that  which  has  just  been  discussed  under  the  head  of 
revocation  at  the  will  of  the  principal.  It  must  be  an 
interest  or  estate  in  the  thing  itself,  and  not  merely  an 
interest  in  that  which  is  to  be  produced  or  earned  as  a 
result  of  the  employment.  (Hunt  v.  Rousmanier,  8 
Wheat.  174.)* 

*"A  power  is  simply  collateral  and  without  interest,  or  a  naked 
power,  when  to  a  mere  stranger  authority  is  given  to  dispose  of 
an  interest  in  which  he  had  not  before,  nor  has  by  the  instrument 
creating  this  power,  any  estate  whatsoever ;  but  when  the  power 
is  given  to  a  person  who  derives  under  the  instrument  creating 
the  power,  or  otherwise,  a  present  or  future  interest  in  the  prop- 
erty, the  subject  on  which  the  power  is  to  act,  it  is  then  a  power 
coupled  with  an  interest."  (Thompson,  J.,  in  McGrifF  v.  Porter, 
5  Fla.  379.)  See  also  Berry  v.  Skinner,  30  Md.  567;  Conners 
V.  Holland,  113  Mass.  50;  Ferris  v.  Irving,  28  Cal.  645;  Mc- 
Donald V.  Black,  20  Ohio  185;  Wilson  v.  Edmonds,  24  N.  H. 
517. 
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Where  the  principal  is  a  partnership  or  other  joint 
principal,  the  death  of  a  partner  or  any  one  of  the  joint 
principals,  terminates  the  agency  unless  coupled  with 
an  interest.  (]\Iechem  on  Agency,  Sec.  247.)  And  the 
death  of  the  principal  affects  the  authority  of  a  sub- 
agent  or  substitute  the  same  as  an  agent,  and  this 
whether  the  sub-agent  has  been  appointed  with  or  with- 
out the  principal's  authority. 

Sec.  636.  SAME  SUBJECT— BY  DEATH  OF 
AGENT.— It  is  the  general  rule  that  the  death  of  an 
agent  revokes  his  authority  unless  it  is  coupled  with  an 
interest.  (Adriance  v.  Rutherford,  57  Mich.  170;  Col- 
lins V.  Hopkins,  7  la.  463;  Merrin  v.  Lewis,  90  111.  505.) 
A  joint  private  agency  is  terminated  by  the  death  of 
one  of  the  joint  agents.  Otherwise  if  the  agency  is 
joint  and  several.  (Rowe  v.  Rand,  111  Ind.  206;  Bank 
V.  Vanderhorst,  32  N.  Y.  553.)  Sub-agents  appointed 
by  the  agent  on  his  own  authority  are  discharged  at 
his  death,  otherwise  if  appointed  by  authority  of  the 
principal.     (Smith  v.  White,  5  Dana,  Ky.  376.) 

Sec.  637.  SAME  SUBJECT— BY  INSANITY 
OF  THE  PRINCIPAL  OR  AGENT.— It  is  the 
general  rule  that  after-occurring  insanity  of  the  princi- 
pal will  suspend  or  revoke  the  agency,  unless  coupled 
with  such  an  interest  in  the  agent  as  allows  its  exercise 
in  the  agent's  name.  (Davis  v.  Lane,  10  N.  H.  156; 
Motley  V.  Head,  43  Vt.  633.)  But  this  general  rule  is 
subject  to  the  exception  protecting  innocent  third  par- 
ties ignorant  of  the  principal's  insanity,  such  persons  act- 
ing in  good  faith  without  knowledge  of  the  principal's 
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condition  will  be  held  harmless.  ( Matthiesson  v.  McMa- 
hon,  38  N.  J.  L.  536;  Drew  v.  Nunn,  4  Q.  B.  Div.  661.) 
The  insanity  of  the  agent  also  terminates  the  agency 
unless  his  authority  is  coupled  with  an  interest.  But 
here,  also,  third  persons  dealing  with  the  agent,  in  ig- 
norance of  his  condition,  and  taking  no  advantage  of 
the  same,  ^vill  be  protected.  And  the  insanity  of  one  of 
two  or  more  joint  agents  has  the  same  effect.  (Salis- 
bury V.  Brisbane,  61  N.  Y.  617.)  The  reason  for  these 
rules  lies  in  the  fact  that  employment  implies  intelli- 
gence and  ability  in  the  agent  or  agents,  and  when  these 
are  impaired  to  such  an  extent  as  to  endanger  the  proper 
execution  of  the  authority,  the  authority  necessarily  ter- 
minates. 

Sec.  638.  SAME  SUBJECT— BY  BANK- 
RUPTCY OF  THE  PARTIES.— AVhen  the  princi- 
pal becomes  banki-upt,  or  makes  a  general  assignment, 
the  authority  of  an  agent  engaged  in  his  business  is 
thereby  revoked.  (Mechem  on  Agency,  Sec.  263.) 
But  this  rule  does  not  affect  an  agent  whose  authority  is 
coupled  with  an  interest;  hence  a  power  of  sale  conferred 
upon  a  mortgagee  will  not  be  revoked  by  the  mort- 
gagor's bankruptcy.  (Hall  v.  Bliss,  118  Mass.  554.) 
Third  persons  dealing  with  the  agent  before  the  knowl- 
edge of  the  principal's  bankruptcy  reaches  them  will  be 
protected  from  loss. 

The  bankruptcy  of  an  agent  upon  whose  business 
credit  and  standing  the  principal  relies  for  safety,  will 
terminate  his  authority.  Thus,  an  authority  to  receive 
payment  of  money  due  the  principal,  or  sell  his  mer- 
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chandise,  will  be  revoked  if  the  agent  becomes  bank- 
rupt, though  authority  to  do  a  mere  formal  act  not  re- 
quiring credit  would  not  be  revoked.  (Hudson  v. 
Granger,  5  B.  &  Aid.  27.) 

Sec.  639.  SAME  SUBJECT— BY  WAR.— As  a 
general  rule  the  breaking  out  of  war  between  the  coun- 
try of  the  principal  and  the  agent,  dissolves  the  relation 
between  them.  As  war  between  countries  j^uts  an  end 
to  all  intercourse  or  trading  between  their  respective 
citizens.  (Insurance  Co.  v.  Davis,  94  U.  S.  425;  Ker- 
shaw V.  Kelsey,  100  Mass.  561.) 

Sec.  640.  SAME  SUBJECT— BY  MARRIAGE. 
— At  Common  Law  the  marriage  of  a  single  woman  re- 
voked a  power  of  attorney  previously  given  by  her,  but 
this  rule  is  generally  abrogated  by  the  modern  statutes 
giving  married  women  capacity  to  contract  as  though 
single.  So,  the  marriage  of  a  principal  may  revoke  au- 
thority to  sell  land.  (Wambole  v.  Foote,  2  Dak.  1; 
Henderson  v.  Ford,  46  Tex.  627.) 


CHAPTER  VI. 

SPECIAL  CLASSES  OF  AGENTS. 

Sec.  641.  PURPOSE  OF  CHAPTER.— As  stated 
in  the  opening  chapter,  certain  classes  of  agents  are  of 
such  general  importance  as  to  demand  separate  atten- 
tion at  the  hands  of  text- writers ;  these  are,  Attorneys- 
at-Law,  Auctioneers,  Brokers  and  Factors.  In  the 
present  chapter  we  propose  to  discuss  the  special  rules 
applicable  to  these  particular  agencies.* 

I.      ATTORNEYS-AT-LAW. 

Sec.  642.  NATURE  OF  THE  RELATION  OF 
ATTORNEY  AND  CLIENT.— The  relation  which 
arises  from  the  employment  of  an  attorney-at-law  to 
conduct  a  case  or  transact  business  for  one,  is  that  of 
principal  and  agent,  and  the  general  rules  applicable 
to  agency  apply  to  the  parties  to  the  contract.  The  em- 
ployment of  the  attorney,  or  his  authority,  may  be  for- 
mal, but  is  more  frequently  infoiTnal,  and  may  arise 
from  the  words  or  conduct  of  the  client,  or  be  the  result 
of  a  subsequent  ratification  of  unauthorized  acts.     The 

*The  scope  of  this  book  will  limit  our  consideration  to  a  mere 
summary  of  the  rules  governing  these  agencies.  For  a  fuller 
presentation  of  the  subject  the  student  is  referred  to  jMechem 
on  Agency,  Book  V,  from  which,  and  upon  examination  of  the 
authorities  therein  cited,  this  chapter  is  compiled. 
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authority  of  a  duly  admitted  attorney  who  appears  in  a 
cause  is  presumed  in  the  first  instance,  but  the  pre- 
sumption is  ndt  conclusive,  and  may  be  questioned  by 
the  client  or  the  opposite  party.  The  presumption  has 
its  origin  in  the  fact  that  the  attorney  is  an  officer  of 
the  court,  and  as  such  is  considered  to  be  acting  in  ac- 
cordance with  his  duty.  (Schfitz  v.  Meyer,  61  Wis. 
418.)  Hence,  in  an  action  on  a  foreign  or  domestic 
judgment,  the  defendant  may  show  that  he  was  not 
served  with  process  and  the  appearance  by  attorney 
was  unauthorized.  (Oilman  v.  Oilman,  126  Mass.  26; 
Mastin  v.  Gray,  19  Kan.  458;  Pennywit  v.  Foote,  27 
Ohio  St.  600;  Reynolds  v.  Fleming,  30  Kan.  106.) 

Sec.  643.  SCOPE  OF  THE  ATTORNEY'S 
AUTHORITY.— An  attorney-at-law  is  defined  to  be 
"an  officer  of  a  court  of  justice  who  is  qualified  to  con- 
duct the  cause  of  a  litigant  therein."*  He  is  an  officer 
of  the  court,  and  is  quite  generally  required  to  have  cer- 
tain qualifications  as  a  prerequisite  to  practicing  his  pro- 
fession. Thus,  in  most  States  he  is  required  by  statute 
to  pass  an  examination  upon  the  various  branches  of 
law  and  show  himself  qualified  by  attaining  a  certain 
average  grade  therein.  Other  qualifications  are,  full 
age,  good  moral  character,  citizenship  in  the  State,  and, 
in  some  instances,  it  is  held  that  only  male  persons  can 
qualify  as  attorneys.f 

*Mechem  on  Agency,  Sec.  802.  Citing  Weeks  on  Attorneys, 
Sec.  28. 

fWomen  are  not  eligible  in  Massachusetts.  See  Robinson's 
Case,  131  Mass.  376.     But  in  a  majority  of  the  States  women 
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Being  officers  of  court  and  amenable  thereto,  attor- 
neys-at-law  in  relation  to  the  conduct  and  management 
of  their  client's  suits,  have  a  wide  range  of  implied  au- 
thority, and  so  long  as  their  acts  are  in  good  faith,  and 
are  not  fraudulent  or  collusive,  they  bind  the  client, 
though  prejudicial  to  his  interests.  (Beck  v.  Bellamy, 
93  N.  C.  129;  Boulton  v.  Barker,  115  Mass.  36.) 

The  express  authority  given  an  attorney  may  be  as 
broad  or  limited  as  the  client  desires,  but  a  general  au- 
thority to  manage  a  cause  for  the  client  as  his  attorney 
of  record  implies  many  incidental  powers,  and  these  are 
classified  by  Professor  Mechem  in  his  valuable  work  as 
follows : 

"To  make  such  affidavits  as  are  required  in  the  prog- 
ress of  the  cause,  when  the  facts  are  within  his  knowl- 
edge. To  waive  a  verification.  To  serve,  and  accept 
service  of,  all  necessary  and  proper  papers,  notices,  etc., 
during  the  progress  of  the  cause.  To  waive  formal  no- 
tice of  proceedings  in  the  cause.  To  waive  or  extend 
the  time  fixed  for  any  motion  or  proceeding.  To  con- 
sent to  a  reference  of  the  cause.  To  submit  the  cause 
to  arbitrators.  To  dismiss  or  discontinue  the  action. 
To  consent  to  a  non-suit.  To  appeal  the  case.  To  ad- 
mit facts  for  the  puri^ose  of  trial,  either  on  the  trial  or 
before.  To  stipulate  as  to  the  issues  to  be  tried.  To 
waive  informalities  and  technicalities.  To  release  an 
attachment  lien  before  judgment.  To  stipulate  that 
judgment  in  the  cause  be  the  same  as  in  another  cause 
then  pending  involving  the   same  questions.     To  get 


are  eligible  to  become  attorneys-at-law.      (Matter  of  Hall,  50 
Conn.  131;    Matter  of  Goodell,  48  Wis.  693.) 
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necessary  briefs  printed  at  client's  expense.  To  bring 
a  new  action  after  a  nonsuit.  To  agree  that  upon  judg- 
ment being  entered  for  his  client,  he  will  suspend  the 
issue  of  execution.     To  remit  damages  after  a  verdict."* 

The  same  author  has  also  summarized  the  authorities 
as  to  what  an  attorney-at-law,  employed  to  manage  a 
suit,  has  not  implied  power  to  do;  thus,  such  an  attor- 
ney has  no  implied  power: 

"To  admit  or  accept  service  of  original  process,  by 
which  the  court  acquires  original  jurisdiction  for  the 
first  time  of  the  person  of  his  client.  To  confess  or  con- 
sent to  judgment  against  his  client.  To  enter  a  re- 
traxit when  it  is  a  final  bar.  To  stipulate  that  the  dis- 
missal of  an  action  shall  bar  an  action  for  malicious 
prosecution.  To  compromise  the  claim  of  his  client. 
To  release  his  client's  cause  of  action.  To  stipulate  not 
to  appeal  or  move  for  a  new  trial.  To  release  the  prop- 
erty of  the  defendant  from  the  lien  of  a  judgment,  or 
from  the  levy  of  an  execution.  To  release  his  client's 
security  without  payment.  To  discharge  or  release  a 
surety  or  endorser.  To  discharge  a  defendant  in  cus- 
tody on  a  ca.  sa.,  without  the  plaintiff's  consent  or 
without  satisfaction.  To  agree  to  suspend  proceedings 
on  a  judgment.  To  release  a  garnishee  from  the  at- 
tacliment  of  money  or  property  in  his  hands.  To  re- 
lease the  interest  of  parties  so  as  to  make  them  com- 
petent as  witnesses.  To  give  an  extension  of  time  on 
the  demand.  To  assign  or  transfer  the  demand  or  suit 
to  a  third  person.  To  consent  to  stay  the  execution  if 
lien  will  be  lost.  To  waive  the  right  to  an  inquisition. 
To  give  up  the  demand  and  take  other  security.     To 

*  Agency,  Sec.  812,  and  cases  there  cited. 
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employ  counsel  at  client's  expense.  To  stipulate  that 
case  shall  not  be  tried  during  certain  periods.  To  un- 
dertake journeys  on  cHent's  behalf  and  at  his  ex- 
pense."* 

An  attorney-at-law  may  employ  subordinates  as 
clerks,  stenographers,  etc.,  to  assist  in  the  employment, 
but  has  no  authority  to  delegate  his  duty  to  others,  as 
the  relation  is  pre-eminently  one  of  trust  and  confi- 
dence. (Antrobus  v.  Sherman,  65  la.  230;  Danley  v. 
Crawl,  28  Ark.  95.) 

Whether  an  attorney  has  implied  authority  to  exe- 
cute bonds  in  the  name  of  his  client  depends  upon  the 
circumstances.  If  such  bonds  are  required  to  be  under 
seal,  he  must  have  similar  authority.  But  where  a  seal 
is  not  required,  and  the  bond  is  necessary  to  protect  the 
client's  interests  and  fulfill  the  purpose  of  the  employ- 
ment, the  attorney  may  sign  a  bond  in  the  name  of  the 
principal,  but  he  is  under  no  obligation  to  do  so.  (Me- 
chem  on  Agency,  Sec.  816;  citing,  Fulton  v.  Brown,  10 
La.  Ann.  250;  Schoregge  v.  Gordon,  29  Minn.  367; 
Foulks  V.  Falls,  91  Ind.  315.) 

The  attorney  has  authority  to  receive  payment  of  a 
claim  given  him  to  collect,  but  he  cannot  receive  part 
in  satisfaction  of  the  whole,  or  grant  extensions  or  in- 
dulgences. Payment  to  the  attorney  will  discharge  the 
debtor,  but  if  the  payment  is  made  on  account  of  a  writ- 
ten security,  the  debtor  must  see,  that  the  attorney  holds 
the  security.      ( Smith  v.  Kidd,  68  N.  Y.  130. )      The  au- 


*Mecliem  on  Agency,  Sec.  813,  and  cases  there  cited. 
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thority  extends  to  receive  and  enforce  payment  after 
judgment,  and  payment  to  the  attorney  of  record  will 
satisfy  the  judgment.  (INIiller  v.  Scot,  21  Ark.  396.) 
But  the  pajTnent  to  release  the  judgment  must  be  in 
money  and  for  the  full  amount.  (Herriman  v.  Shomon, 
24  Kan.  387.) 

Sec.  644.  THE  DUTIES  AND  LIABILITIES 
OF  ATTORNEYS.— The  relation  between  the  attor- 
ney and  his  client  is  one  of  trust  and  confidence,  and  fre- 
quently involves  affairs  of  the  greatest  importance  and 
delicacy,  so  that  the  rules  applicable  to  persons  standing 
in  fiduciary  relations  apply  with  added  force  to  this  re- 
lation. 

Towards  his  client  the  attorney  must  observe  the 
duty  to  keep  from  accepting  or  representing  adverse  in- 
terests calculated  to  affect  his  loyalty  to  his  principal. 
(Williams  v.  Reed,  3  JNIason  404.)  So  it  is  his  duty, 
and  one  which  he  warrants  that  he  will  perform  by  ac- 
cepting the  employment, — ^to  exercise  reasonable  care 
and  skill  in  the  management  of  the  trust  confided  to  him. 
He  is  not  held  to  the  highest  degree  of  skill  or  ability, 
and  is  not  to  be  presumed  infallible,  nor  bound  to  know 
all  the  law.  (Montriou  v.  Jefferys,  2  C.  &  P.  113.) 
And  if  he  possesses  the  average  degree  of  skill  and  learn- 
ing in  his  profession  current  in  that  part  of  the  country 
in  which  he  practices,  and  exercises  such  learning  and 
skill  with  reasonable  care  and  diligence,  he  will  not  be 
liable  for  mistakes  made  in  the  course  of  the  employ- 
ment. (Mechem  on  Agency,  Sees.  824-5,  citing  Cooley 
on  Torts,  p.  649.) 
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For  negligence  in  respect  to  his  duty  to  exercise  rea- 
sonable skill  and  care,  he  is  liable  in  damages  to  his  cli- 
ent. And  for  negligence  or  palpable  ignorance  in  re- 
gard to  the  well-known  and  well-settled  principles  of 
law  which  affect  the  client's  rights,  whether  as  respect 
the  bringing  of  a  suit,  the  conduct  of  the  trial,  examina- 
tion of  title,  preparation  of  contracts,  and  the  like,  the 
attorney  becomes  liable  to  his  client  for  the  injury 
done.  (Mechem  on  Agency,  Sees.  827-830.)  The 
measure  of  damage  being  the  actual  loss  sustained  as 
the  natural,  direct  and  proximate  result  of  his  negli- 
gence or  ignorance.  ( Pennington  v.  Yell,  11  Ark.  212 ; 
Stevens  v.  Walker,  55  111.  151.) 

Towards  third  persons  the  attorney  cannot  become 
liable  for  the  neglect  of  any  duty  he  owes  to  his  client. 
But  he  may  not  collude  with  his  client  to  perpetrate  a 
fraud  upon  a  third  person,  and  for  such  wrong  doing 
he  is  liable.  (Savings  Bank  v.  Ward,  100  U.  S.  195.) 
He  is  held  liable  as  other  agents  where  he  contracts  in 
his  own  name.  {Idem.)  Thus,  he  is  held  liable  for  the 
fees  of  court  officers  for  serving  and  filing  writs  and 
papers  in  an  action.  (Mechem  on  Agency,  Sec.  838; 
citing  Heath  v.  Bates,  49  Conn.  342,  and  other  cases.) 

For  his  torts  or  wrongs  towards  third  persons  in  his 
individual  capacity  he  is  liable,  but  for  acts  done  in  pur- 
suance of  his  profession  at  the  instance  of  the  client, 
in  good  faith  and  without  malice,  he  is  not  personally 
responsible,  and  this  is  true  though  the  client  has  acted 
with  malice  or  without  probable  cause.  (Burnap  v. 
Marsh,  13  111.  535;  Peck  v.  Chouteau,  91  Mo.  140.)  The 
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attorney  is  liable  if  of  his  own  malice,  though  appar- 
ently acting  for  the  client,  he  begins  or  carries  on  a  ma- 
licious prosecution.  (Stockley  v.  Hornidge,  8  Car.  & 
P.  16.)  So,  if  the  attorney,  knowing  that  his  client  was 
acting  maliciously  and  without  probable  cause,  assists 
him  in  the  issuing  and  service  of  process,  he  will  be  lia- 
ble personally  as  well  as  the  client.  (Burnap  v.  Marsh, 
supra. ) 

Sec.  645.  LIABILITY  OF  THE  CLIENT  TO 
THE  ATTORNEY.— The  attorney,  as  other  agents, 
is  entitled  to  reimbursement  for  costs,  charges,  and  ex- 
penses which  he  has  incurred  in  his  client's  behalf,  and 
to  be  indemnified  from  the  result  of  acts  done  for  the 
client  within  the  scope  of  his  authority.  ( Clark  v.  It&n- 
dall,  9  Wis.  135.)  He  is  entitled  to  compensation,  and 
may  sue  for  same.  (Stanton  v.  Embrey,  93  U.  S.  548.) 
The  compensation  may  be  agreed  upon  and  then  the 
special  contract  governs;  but  in  the  absence  of  express 
contract  the  attorney  is  entitled  to  compensation  meas- 
ured according  to  the  reasonable  value  of  the  services 
performed.  And  the  question  of  what  is  a  reasonable 
value  is  determined  from  a  consideration  of  "the  na- 
ture of  the  controversy  and  the  questions  involved;  the 
amount  at  issue;  the  skill  and  labor  required;  the  re- 
sponsibility imposed;  the  standing,  experience,  learn- 
ing, reputation,  tact,  assiduity  and  integrity  of  the  at- 
torney; and  the  success  achieved."  (Mechem  on 
Agency,  Sec.  849,  citing  Eggleston  v.  Boardman,  37 
Mich.;  Bruce  v.  Dickey,  116  111.  527.) 

It  is  the  right  of  the  client  to  discharge  the  attorney 
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at  any  time,  and  this  though  there  has  been  a  general 
retainer  for  which  the  attorney  is  bound  to  conduct  the 
case  from  its  beginning  to  its  termination.  ( Tenney  v, 
Berger,  93  N.  Y.  524.)  The  client  may  by  a  special 
agreement  bind  himself  to  pay  and  employ  the  attor- 
ney for  a  definite  period,  or  for  a  certain  case.  In  the 
absence  of  such  agreement  the  dismissal  of  the  attorney 
is  no  grounds  for  damages  from  the  client.  But  it  is 
held  that  the  attorney  cannot  be  discharged  without 
cause  until  he  is  paid  his  fees  and  charges.  (Ogden  v. 
Devlin,  45  N.  Y.  Supr.  631.) 

Sec.  646.  THE  ATTORNEY'S  LIEN.— The 
right  of  an  attorney  to  a  lien  on  the  property  or  papers 
of  his  client  for  services,  costs,  and  the  like,  may  be:  1. 
A  general  or  retaining  lien;  and,  2.  A  particular  or 
charging  lien.  A  general  or  retaining  lien  is  given  an 
attorney  by  the  Common  Law,  and  consists  in  the  right 
to  retain  the  property,  money  and  papers  of  a  client  un- 
til the  costs  and  charges  are  satisfied  by  the  client.  It 
depends  upon  possession,  and  cannot  be  enforced  by 
sale  in  the  absence  of  a  statute  permitting  it.  ( jNIechem 
on  Agency,  Sees.  859-860.)  See  Iowa  Code,  Sec.  215; 
Dak.  Code,  Kansas  Comp.  L.,  Sees.  468-9. 

The  general  or  retaining  lien  gives  the  right  to  re- 
tain money,  property,  or  papers  of  the  client  which 
have  come  into  the  attorney's  possession.  But  for  the 
lien  to  attach,  the  property  or  papers  must  have  come 
into  his  possession  while  acting  for  the  client  and  in  his 
professional  capacity.  (Hooper  v.  Welch,  43  Vt.  171.) 
Formerly  the  lien  was  claimed  to  cover  only  the  costs 
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and  charges  of  the  particular  case,  but  now  as  a  rule 
it  is  held  to  cover  and  secure  a  general  balance  due  the 
attorney  for  services  and  charges  for  the  client  in  what- 
ever cause.  (McDonald  v.  Napier,  14  Ga.  89;  Cooke 
V.  Thresher,  51  Conn.  105;  Hurlbert  v.  Brigham,  56 
Vt.  368.)  The  lien  prevails  against  attaching  creditors, 
and  cannot  be  lost  by  the  assignment  or  bankruptcy  of 
the  client.  (Weed  v.  Boutelle,  56  Vt.  570;  Ward  v. 
Craig,  87  N.  Y.  550.) 

The  Special  or  charging  lien  did  not  exist  at  the  Com- 
mon Law,*  but  has  resulted  from  rules  of  the  courts 
seeking  to  protect  the  attorney  for  expenses  incurred 
for  the  benefit  of  the  client.  It  consists  of  the  right  to 
charge  and  enforce  upon  a  judgment  secured  for  the 
client  the  expenses,  charges  and  services  of  the  attor- 
ney by  whose  aid  it  was  secured.  Possession  is  not 
necessary  or  possible  in  this  case,  and  the  right  extends 
to  enable  the  client  to  get  payment  direct  from  the  judg- 
ment, either  upon  motion  of  the  court,  out  of  the  funds 
realized,  or  by  following  his  remedy  as  an  equitable  as- 
signee of  the  judgment,  which  he  is  considered  as  be- 
ing. (Stratton  v.  Hussey,  62  Me.  283;  Walker  v. 
Floyd,  30  Ga.  237.) 

The  charging  lien  extends  to  protect  only  the  costs 
and  expenses  incurred  in  obtaining  the  judgment,  and 
does  not  cover  a  general  balance  due  the  attorney  for 
services  or  charges  in  other  cases.    ( IVIechem  on  Agency, 


*Mechern  or   Agency,   Sec.   868.      Citing,   In   re  Wilson,   12 
Fed.  Rep.  235:  Barker  v.  St.  Quentin,  12  Mees.  &  Wels.  441. 
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Sec.  870;  in  re  Wilson,  supra;  Weed  v.  Boutelle,  supra, 
Jackson  v.  Clopton,  66  Ala.  29.) 

The  special  charging  lien  exists  by  statute,  or  is  en- 
forced by  the  courts,  in  a  majority  of  the  States.  The 
statutes  are  not  uniform  in  their  provisions,  and  must 
be  referred  to.  In  some  States  a  lien  on  the  judgment 
does  not  exist.  (Diehl  v.  Friester,  37  Ohio  St.  473; 
Lewis  V.  Kinealy,  2  Mo.  App.  33.)  In  the  absence  of 
statute  giving  it  earlier  effect,  the  charging  lien  does 
not  attach  until  the  judgment  has  been  rendered,  and  a 
previous  settlement  between  the  parties  would  bar  the 
attorney's  right  to  a  lien.  (JNIechem  on  Agency,  Sec. 
871 ;  Coughlin  v.  N.  Y.  C.  R.  R.,  71  N.  Y.  443.)  This 
lien  is  upon  the  judgment  alone,  unless  the  statute  en- 
larges it,  and  does  not  attach  to  other  property  of  the 
client  gained  in  the  suit.  (McCullough  v.  Flournoy, 
69  Ala.  189.)  The  lien  depends  upon  the  law  of  the 
State  where  the  judgment  is  rendered,  and  not  of  the 
State  where  it  may  be  attempted  to  be  collected,  and  by 
comity  the  courts  of  one  State  protect  and  enforce  the 
lien  given  by  the  laws  of  another  State.  (Citizens'  Natl. 
Bank  V.  Culver,  54  N.  H.  327.) 

Sec.  647.  PRIVILEGED  COMMUNICA- 
TIONS.—One  of  the  well-settled  rules  of  law  is  that 
which  makes  confidential,  and  protects  from  disclosure 
the  secret  communications  and  disclosures  which  are 
made  necessary  in  certain  cases  between  a  person  and  his 
adviser.  The  law  seeks  to  protect  the  confidence  the 
client  reposes  in  the  attorney  by  protecting  him  from 
being  compelled  to  disclose  these  matters,  and  further 
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prevents  him  from  voluntarily  disclosing  them  without 
his  client's  permission.  (Greenleaf  on  Ev.,  Sees.  237- 
246.)  This  subject  of  privileged  communications  per- 
tains rather  to  the  law  of  evidence  than  to  the  subject 
now  in  hand,  and  the  student  is  referred  to  the  subject 
of  evidence  in  a  later  number  of  this  series. 


II.      AUCTIONEERS. 

Sec.  648.   IN  GENERAL  OF  AUCTIONEERS. 

— As  a  rule,  in  the  absence  of  statute  prescribing  re- 
quirements, any  person  competent  to  act  as  an  agent  may 
be  employed  as  an  auctioneer.  Regulations  in  some 
Teases  are  prescribed  by  statute,  and  they  may  also  be 
subject  to  local  municipal  regulations.  The  auctioneer 
is  the  agent  of  the  person  employing  him  to  sell  up  to 
the  moment  he  accepts  a  bid  and  declares  the  sale  con- 
summated. He  then  becomes  the  agent  of  the  pur- 
chaser to  complete  the  transfer  and  sale  of  the  propertj'' 
and  may  bind  him  by  making  and  signing  memorandums 
of  the  transaction.  In  making  the  terms  he  acts  for 
both  parties  with  their  implied  assent.  But  his  author- 
ity to  bind  the  purchaser  is  limited  and  must  be  exer- 
cised at  the  time  of  accepting  the  bid  and  at  the  place 
of  sale.  (Horton  v.  MoCarty,  53  Me.  394.)  His  au- 
thority may  be  by  parol  or  in  writing,  and  need  not  be 
in  writing  even  to  sell  realty,  unless  expressly  required 
by  the  statutes.  (Doty  v.  Wilder,  15  111.  407.)  The 
authority  to  sell  goods  at  auction  maj^  be  implied,  but 
does  not  arise  from  a  mere  authority  to  sell.     The  auc- 
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tioneer  has  implied  power  to  arrange  the  conditions  and 
terms  of  sale  upon  such  reasonable  and  ordinary  rules 
as  usually  govern,  but  these  may  be  prescribed  by 
the  o\vner  and  then  must  be  followed,  and  the  buyer 
who  has  notice  of  them  cannot  acquire  title  contrary  to 
their  provisions.  (Farr  v.  John,  23  la.  286;  Powell  v. 
Edmunds,  12  East  7.)  Further,  the  auctioneer  has  im- 
plied power  to  accept  the  highest  bid  and  declare  the 
sale  consummated;  to  receive  payment  in  cash  at  the 
time  of  sale  of  the  purchase  price,  unless  known  to  be 
restricted  in  this  respect,  and  in  the  case  of  personal 
property  to  sue  for  the  price  or  the  recovery  of  the 
goods,  if  the  teniis  of  the  sale  are  not  lived  up  to  by 
the  purchaser.  (Bateman  on  Auctions,  Sees.  122-4; 
Thompson  v.  Kelley,  101  Mass.  291 ;  Broughton  v.  Sil- 
loway,  114  Mass.  71.) 

The  auctioneer  has  no  authority  to  delegate  his  em- 
ployment; to  sell  on  credit;  to  revoke  the  sale  when 
completed ;  to  sell  at  private  sale ;  to  bid  himself  directly 
or  indirectly,  or  to  warrant  quality,  unless  such  is  the 
usual  custom.      (Mechem  on  Agency,  Sees.  899-904.) 

Sec.  649.  DUTIES  AND  LIABILITIES  OF 
AUCTIONEERS.— As  other  agents  he  is  bound  to 
exercise  such  skill  and  diligence  as  the  employment 
which  he  holds  himself  out  as  competent  to  conduct 
requires,  but  will  not  be  responsible  for  mistakes  or 
errors  of  judgment  in  the  absence  of  apparent  negli- 
gence. He  should  obey  and  follow  the  reasonable  in- 
structions of  the  principal,  look  after  the  safety  of  goods 
entrusted  to  him,  account  for  proceeds,  attend  to  his 
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duties  in  person,  and  disclose  the  fact  of  his  agency  and 
the  name  of  his  principal.* 

For  failure  to  disclose  his  principal  he  makes  him- 
self personally  liable  to  the  persons  with  whom  he  deals. 
(Mills  V.  Hunt,  20  Wend.  431.)  And  by  exceeding 
his  authority  to  represent  and  bind  the  principal  he 
makes  himself  personally  responsible,  as  by  wari'anty 
of  his  principal's  title.  (Dent  v.  McGrath,  3  Bush 
174.)  He  is  held  to  be  responsible  to  the  true 
owner  for  selling  goods  given  him  for  sale  by  one  hav- 
ing no  title,  as  a  thief.  (Morris  v.  Hall,  41  Ala.  511.) 
But  is  not  liable  for  failing  to  sell  property  as  adver- 
tised, though  parties  have  been  put  to  expense  to  at- 
tend the  sale.  (Harris  v.  Nickerson,  L.  R.  8  Q.  B. 
286.) 

Sec.  650.  RIGHTS  OF  AUCTIONEERS.— 
From  his  principal  the  auctioneer  is  entitled  to  be  indem- 
nified for  all  authoritative  acts  within  the  scope  of  the 
employment,  to  be  compensated  for  his  services  as 
agreed  or  at  the  statutory  rate,  and  for  costs  and  ex- 
penses. He  is  given  a  lien  on  the  goods  of  the  principal 
or  upon  the  proceeds  of  the  sale  for  his  charges  and  com- 
pensation.    (Mechem  on  Agency,  Sees.  917-919.) 

The  auctioneer,  as  against  a  wrongdoer,  is  regarded 
as  having  a  special  property  in  the  goods  entrusted  to 
him,  and  may  recover  for  any  injury  done  them,  but  he 
cannot  dispute  the  title  of  his  principal  to  the  goods. 


*Hicks  V.  Minturn,  19  Wend.  550;    Steele  v.  Ellmaker,  11 
Serg.  &  Rawle  86 ;  Schoenf eld  v.  Fleisher,  73  III.  404. 
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III.      BROKERS. 

Sec.  651.  KINDS  OF  BROKERS.— The  occupa- 
tion of  a  broker  is  to  bring  parties  together  for  the  pur- 
pose of  bargaining,  or  to  make  bargains  for  them  in 
various  commercial  matters.  They  may  be  divided  ac- 
cording to  the  class  of  transactions  in  which  they  deal, 
into  money-brokers,  stock-brokers,  ship-brokers,  bill- 
brokers,  insurance  brokers,  real  estate  brokers,  and  mer- 
chandise brokers.     (Mechem  on  Agency,  Sec.  928.) 

A  bill  and  note  broker  negotiates  the  sale  and  ex- 
change of  promissory  notes  and  bills  of  exchange.  An 
exchange  broker  negotiates  the  transfer  of  foreign  or  do- 
mestic bills  of  exchange.  An  insurance  broker  nego- 
tiates deals  between  parties  seeking  insurance  and  the 
insurance  company,  usually  representing  the  insured  and 
not  the  company.  A  merchandise  broker  negotiates 
sales  of  merchandise  between  parties,  but  does  not  take 
possession  or  control  of  the  property  sold  as  do  factors. 
(Bouvier's  Law  Diet.,  "Brokers.") 

A  stock  broker,  Bouvier  defines  as  one  "employed 
to  buy  and  sell  shares  of  stock  in  incorporated  com- 
panies and  the  indebtedness  of  government."  In  buy- 
ing and  selling  stocks  and  securities  he  is  a  mere  agent 
of  the  principal,  but  stock  brokers  are  now  customarily 
employed  to  not  only  act  as  agent  for  the  principal,  but 
upon  his  authority  to  buy  stocks  on  their  own  credit  or 
with  their  own  funds,  as  a  matter  of  speculation,  for 
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which  they  charge  a  stated  commission.  This  is  the 
method  followed  by  stock-exchange  brokers.* 

Sec.  652.  THEIR  APPOINTMENT  AND  IM- 
PLIED POWERS.— In  the  absence  of  statute  no  spe- 
cial mode  of  appointing  or  authorizing  a  broker  is  nec- 
essary, and  the  authority  maj^  be  given  by  parol  or  in 
writing,  or  may  be  implied  from  acts  and  conduct  of 
the  parties.  (Howe  Machine  Co.  v.  Clark,  15  Kans. 
493.)  The  implied  powers  of  the  broker  duly  author- 
ized are  not  extensive,  not  having  possession  of  the 
goods  or  property,  his  duties  are  rather  to  assist  the 
parties  to  act  for  themselves  than  to  represent  them. 
The  usages  which  have  grown  up  in  the  particular  tran- 
sactions which  he  makes,  assist  in  determining  and  fixing 
the  limits  of  his  implied  powers.  These  commercial  us- 
ages are  enforced  by  the  courts  when  reasonable.  ( Me- 
chem  on  Agency,  Sec.  940.)  The  principal  is  supposed 
to  give  the  authority  with  reference  to  well-known 
usages  of  the  business,  but  usage  will  not  suffice  to  au- 
thorize a  broker  to  act  contrary  to  express  instructions. 
All  reasonable  and  necessary  powers  to  conclude  the 
transaction  for  which  he  was  engaged  are  implied. 

He  has  no  authority  to  delegate  his  employment,  or 
to  act  for  any  but  the  party  employing  him,  unless  with 
the  knowledge  and  consent  of  both  parties  whom  he 
seeks  to  represent;  or  to  go  outside  of  his  instructions, 
unless  in  cases  of  emergency.     He  should  act  only  in 


*Mechem  on  Agency,  Sec.  936.      See  Markham  v.  Jaudon, 
41  N.  Y.  256. 
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the  name  of  the  principal,  and  as  a  rule  has  no  implied 
power  to  act  in  his  own  name.  ( Saladin  v.  JNlitchell,  45 
111.  79.)  If  employed  to  buy  or  sell  property  and  not 
instructed  as  to  price,  he  has  implied  authority  to  pay 
or  receive  in  good  faith  the  usual  market  price.  (Bige- 
low  V.  Walker,  24  Vt.  149.)  He  has  no  authority  to  re- 
ceive payment  unless  expressly  conferred,  but  having 
the  right  to  arrange  the  terms  of  sale  may  give  reason- 
able credit,  unless  usage  forbids. 

Sec.  653.  DUTIES  AND  LIABILITIES  OF 
BROKERS. — He  is  held  to  the  usual  and  ordinary 
skill  and  diligence  which  is  employed  by  others  in  the 
line  of  his  employment,  and  for  a  failure  to  exercise  such 
reasonable  and  usual  discretion  and  diligence  he  will  be 
liable  to  his  principal  for  the  loss  suffered  by  him.  He 
is  required  as  all  agents  to  be  loyal  to  his  principal,  and 
this  forbids  him  buying  from  or  selling  to  himself  with- 
out the  knowledge  and  consent  of  the  principal.  He 
cannot,  for  the  same  reason,  act  for  both  parties  without 
the  full  knowledge  and  warrant  of  each.  (Alexander  v. 
Northwestern  University,  57  Ind.  466. ) 

By  concealing  his  agency  and  the  name  of  his  prin- 
cipal he  makes  himself  liable  upon  the  contract.  So  he 
may  expressly  charge  himself  by  buying  on  his  own 
credit,  but  to  do  so  when  the  principal  is  known  the 
facts  must  be  clear.  He  becomes  personally  liable  when 
he  assumes  to  act  for  a  principal  and  lacks  the  requisite 
authority  to  bind  the  principal. 

Sec.  654.  THE  BROKER'S  RIGHTS.— From 
the  principal  the  broker  is  entitled  to  compensation,  and 
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this  is  usually  a  commission  or  percentage  on  the  value 
of  the  undertaking  or  employment.  This  rate  of  com- 
mission may  be  established  by  a  custom  or  usage  when 
not  expressly  fixed.  To  be  entitled  to  compensation,  the 
broker  must  prove  his  employment,  and  further  that  it 
has  been  performed  according  to  the  terms.  (Mechem 
on  Agency,  Sees.  962-6.)  The  principal's  right  to  sell 
real  estate  himself  continues  after  the  employment  of  a 
broker  for  the  same  purpose,  unless  he  has  expressly 
waived  the  right,  and  for  a  sale  by  the  principal  the 
broker  can  claim  no  commission  unless  the  sale  was  the 
results  of  his  own  efforts.  (Hungerford  v.  Hicks,  39 
Conn.  259;  Keys  v.  Johnson,  68  Pa.  St.  42.)  But  the 
principal  cannot  cut  off  the  broker's  right  to  compensa- 
tion by  revoking  his  authority  before  the  time  set  for  its 
termination,  and  for  so  doing  he  is  liable  to  the  agent  in 
damages.  The  principal  may  employ  two  or  more  brok- 
ers unless  he  has  given  one  an  exclusive  authority  to  sell. 

For  all  costs  and  expenses  incurred  by  the  broker, 
and  for  all  losses  and  liabilities  incurred  in  good  faith 
in  the  line  of  his  authority,  the  principal  must  indenmify 
him.  In  case  the  undertaking  is  entire  and  is  not  com- 
pleted by  the  broker,  his  right  to  reimbursement  and  in- 
demnity depends  upon  the  same  j^rinciples  which  govern 
his  right  to  compensation.  If  his  employment  did  not 
contemplate  payment  unless  the  sale  was  consummated, 
he  cannot,  in  the  absence  of  special  agreement,  recover 
for  expenses  incurred. 

The  broker  has  no  general  lien,  not  having  possession 
of  property,  but  in  cases  they  have  a  particular  hen. 
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Thus,  an  insurance  broker  may  have  possession  of  the 
insurance  policies  negotiated  by  him,  and  has  a  retain- 
ing lien  for  his  costs  and  charges  in  securing  them. 
(Barry  v.  Boninger,  46  Md.  59.) 

As  against  third  persons  the  broker  has  no  special 
property  to  protect  and  is  only  called  upon  to  sue  per- 
sonally in  case  he  has  contracted  in  his  own  name,  or  is 
the  real  principal,  or  has  a  special  interest  in  the  subject- 
matter  of  the  contract.  (Mechem  on  Agency,  Sec.  983.) 

IV.      FACTORS. 

Sec.  655.  APPOINTMENT  AND  IMPLIED 
POWERS  OF  FACTORS.— Factors  are  persons  em- 
ployed to  sell  goods  upon  commission.  Their  appoint- 
ment may  be  by  parol,  in  writing,  or  inferred  from  con- 
duct. No  formal  grant  of  authority  being  necessary. 
Their  powers  may  be  expressly  limited,  and  unless  lim- 
ited they  include  by  implication  not  only  those  neces- 
sary and  usual  to  complete  the  purpose  of  the  employ- 
ment, but  also  those  customary  powers  established  by 
well-known  commercial  usages.  (Owings  v.  Hull,  9 
Peters  607.) 

Factors  have  implied  power  to  sell  on  credit  unless 
limited  in  this  regard  by  special  instructions  or  usage, 
but  must  exercise  a  reasonable  discretion  as  to  whom  to 
trust.  (Pinkham  v.  Crocker,  77  INIe.  563.)  Also  to  sell 
in  his  own  name,  to  warrant  quality,  and  receive  pay- 
ment. (Mechem  on  Agency,  Sees.  991-3.)  He  may 
pledge  the  goods  in  his  possession  for  charges  or  duties 
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levied  upon  them,  but  cannot  pledge  them  for  his  own 
personal  debt.  (Wright  v.  Solomon,  19  Cal.  64.) 
Where  the  factor  pledges  without  authority,  as  for  his 
own  debt,  the  pledges  takes  no  title  as  against  the  owner, 
unless,  as  is  the  case  in  several  States,  the  statutes,  or 
Factors'  Acts,  protect  those  who  have  dealt  in  good 
faith  with  the  factor,  believing  that  he  was  the  owner  of 
the  goods  entrusted  to  him.  See  Revised  Statutes  of 
Ohio,  Sec.  3216. 

Sec.  656.  DUTIES  AND  LIABILITIES  OF 
FACTORS. — Factors  also  are  bound  to  that  degree  of 
skill,  diligence  and  prudence  which  is  current  in  the  em- 
ployment they  profess  to  foUow.  They  are  bound  to  be 
faithful  and  loyal  to  their  principal,  and  keep  themselves 
from  assuming  adverse  interests  or  from  representing 
the  other  party  to  the  transaction.  It  is  their  duty  to 
obey  reasonable  instructions  from  the  principal,  and  to 
safeguard  his  interests.  They  should  inform  the  prin- 
cipal of  facts  coming  to  their  knowledge  in  relation  to 
their  agency  and  material  to  the  principal's  interests. 
For  failure  to  perform  these  duties  they  are  liable  to  the 
principal  for  the  loss  suffered  by  him. 

Sec.  657.  RIGHTS  OF  FACTORS.— A  factor  is 
entitled  to  compensation  from  the  principal,  usually  a 
commission  fixed  by  agreement,  by  usage,  or  upon  a 
quantum  meruit.  (Mechem  on  Agency,  Sec.  1027; 
Zurn  V.  Noedle,  113  Pa.  St.  336.)  For  all  advances, 
and  expenses  incurred  on  the  principal's  behalf  within 
the  performance  of  the  undertaking,  the  factor  is  enti- 
tled to  be  reimbursed  by  the  principal.    And  for  all  acts 
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within  the  limits  of  his  authority  and  liabilities  incurred 
in  the  discharge  of  his  duties  he  is  to  be  held  harmless 
by  the  principal.  He  is  given  a  general  lien  upon  all 
goods  of  the  principal  of  which  he  has  the  possession,  and 
upon  the  money  or  security  realized  from  their  author- 
ized sale,  to  secure  the  payment  of  all  amounts  due  him 
by  the  principal  in  reference  to  the  particular  goods,  or 
any  general  balance  due  under  the  contract  of  agency. 
But  the  lien  does  not  extend  to  protect  a  debt  contracted 
prior  to,  and  without  reference  to  the  agency.  ( Story  on 
Agency,  Sec.  376;  Jordan  v.  James,  5  Ohio  88.) 

As  against  third  persons,  the  factor  can  sue  for  the 
purchase  price  of  the  goods,  or  upon  a  note  taken  in 
payment  from  the  purchaser.  He  also  may  sue  upon 
the  contract  if  made  in  his  own  name,  and  maintain  an 
action  for  trespass,  trover,  or  replevin  against  those  who 
injure  the  goods  or  seek  to  take  them  without  authority. 
(Beyer  v.  Bush,  50  Ala.  19.) 


THE   LAW    OF   BAILMENTS. 


CHAPTER  I. 

Sec.  658.    BAILMENT  DEFINED.— Bailment  is 

treated  under  the  head  of  contracts  by  Blackstone,  and 
is  defined  to  be  "a  delivery  of  goods  in  trust,  upon  a  con- 
tract, express  or  implied,  that  the  trust  shall  be  faith- 
fully executed  on  the  part  of  the  bailee."  The  word 
itself  being  derived  from  the  French  "bailler,"  signify- 
ing to  deliver.* 

The  contract  of  bailment  is  usually  an  implied  con- 
tract, the  parties  though  free  to  make  express  stipula- 
tions in  regard  thereto,  more  frequently  leave  it  for  the 
law  to  deduce  a  contract  from  the  nature  and  necessity 
of  the  transaction.  Hence  the  law  of  bailments  is  chiefly 
the  law  of  implied  contracts. 

The  person  making  the  delivery,  or  who  parts  with 
his  goods,  is  called  the  bailor,  and  the  person  receiving 
them  is  called  the  bailee.  The  bailee,  as  we  shall  see, 
may  also  be  designated  by  various  other  names,  as  car- 


*2  Bl.  Com.  451. 

"A  bailment  is  where  personal  property  is  delivered  by  one 
person  to  another  to  keep,  to  use,  to  improve  or  to  repair,  and  to 
return  when  the  purpose  is  accomplished,  or  to  sell  or  transport 
and  deliver  to  a  third  person."  (Browne  on  Bailments.  Red- 
field,  Carriers  &  Bailments,  Sec.  617.) 
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rier,  innkeeper,  factor,  and  the  like  corresponding  to  the 
particular  relation  which  he  assumes  toward  the  goods. 

A  bailment  contract  is  said  to  arise  whenever  one  per- 
son has  his  property  or  goods  in  the  hands  of  another; 
thus,  if  a  person  hire  a  horse  at  a  livery  stable  he  be- 
comes the  bailee  of  the  horse ;  so,  where  goods  are  given 
to  another  to  be  transported  or  to  have  anything  done 
to  them,  the  receiver  of  the  goods  becomes  a  bailee  of 
them.  These  illustrations  suffice  to  show  the  import- 
ance of  the  law  of  bailments,  as  bailment  contracts  enter 
into  the  daily  transactions  of  almost  every  person,  and 
lie  at  the  foundation  of  the  system  of  transportation, 
whether  by  steam  or  horse  power,  on  land  or  at  sea. 

Sec.  659.  THE  HISTORY  OF  BAILMENTS.— 
Bailments  were  of  little  importance  in  the  early  history 
of  the  common  law,  as  real  estate  was  then  the  only  im- 
portant kind  of  property,  personalty  being  of  little  sig- 
nificance. Over  ninety  per  centum  of  the  cases  which 
came  before  the  early  English  courts  related  to  realty. 
With  the  progress  of  civilization,  invention  and  machin- 
ery, personal  property  has  become  more  and  more  im- 
portant, until  to-day,  personalty,  and  contracts  relating 
thereto,  have  become  the  leading  concern  of  the  courts. 

The  corner  stone  and  leading  case  in  bailment  law  is 
that  of  Coggs  V.  Bernard,  2  Lord  RajTnond  909,  de- 
cided by  the  English  court  in  1703.  The  decision  in 
this  case  is  practically  an  essay  on  the  subject  of  bail- 
ments. The  question  which  came  before  the  court  was 
whether  the  defendant,  who  had  undertaken  to  remove 
several  casks  of  wine  from  one  cellar  to  another  with- 
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out  compensation  for  the  work,  was  liable  to  the  plain- 
tiff for  doing  the  work  so  carelessly  that  one  of  the  casks 
was  broken  and  the  contents  lost.  The  court  found 
the  defendant  liable  for  the  damages,  and  laid  down 
the  principle  which  has  ever  since  governed  in  bailment 
law:  that  where  one  undertakes  to  perform  a  service 
upon  goods,  though  without  compensation,  he  is  liable 
for  doing  the  work  so  negligently  that  injury  results. 
That  is,  as  stated,  "If  a  man  undertakes  to  carry  goods 
safely  and  securely  he  is  responsible  for  any  damage 
they  may  sustain  in  the  carriage  through  his  neglect, 
though  he  was  not  a  common  carrier  and  was  not  to  have 
a;ny thing  for  the  carriage."    Idem, 

Sec.  660.  BAILMENT  NOT  AN  EQUITABLE 
TRUST. — A  bailment  is  a  trust  in  one  sense,  but  it  is 
to  be  distinguished  from  the  technical  trust  enforced  by 
courts  of  equity.  In  an  equitable  trust  there  is  a  passing 
of  the  legal  title  from  the  grantor  to  a  trustee  to  hold  in 
trust  for  another  who  is  termed  the  "cestui  que  trust." 
In  a  bailment  contract  the  legal  title  always  remains  in 
the  bailor.     (Hodges  v.  Hurd,  47  111.  363.) 

Sec.  661.  A  BAILMENT  DISTINGUISHED 
FROM  A  SALE. — A  bailment  is  not  to  be  confounded 
with  a  sale,  though  in  some  instances  a  sale  may  resem- 
ble a  bailment.  A  sale  signifies  the  absolute  transfer  of 
property  from  one  person  to  another.  A  bailment  is 
only  a  qualified  transfer;  the  bailor  retains  the  title  to 
the  property  and  gives  to  the  bailee  the  mere  possession 
of  it.  This  distinction  is  seemingly  an  easy  one  to  make, 
and  yet  the  courts  are  often  in  conflict  in  deciding 
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whether  a  particular  transaction  constitutes  a  sale  or  a 
mere  bailment.  The  trouble  arises  from  the  uncertainty 
as  to  the  real  intention  of  the  parties,  whether  they  in- 
tended that  the  title  should  pass  or  only  the  possession.* 
Thus,  if  a  person  receives  goods  upon  an  agreement 
that  he  may  purchase  upon  certain  conditions,  as  that 
the  goods  shall  prove  satisfactory,  he  holds  the  goods  as 
bailee  until  the  condition  is  fulfilled,  and  the  sale  is  com- 
plete.f  But  if  one  purchases  goods  outright  with  the 
option  of  returning  them  at  a  certain  time,  he  is  the 
owner  and  not  a  bailee  of  the  goods,  and  would  be  the 
loser  if  they  should  be  lost  or  destroyed  while  in  his  pos- 


*Enlow  V.  Klein,  79  Pa.  St.  488 ;  Rice  v.  Nixon,  97  Ind.  97. 
In  the  first  case  one  party  agreed  to  furnish  the  other  with  a 
team  of  horses  and  other  articles  for  the  purpose  of  peddling, 
upon  weekly  pa3Tnents  of  $5  for  a  period  of  200  payments, 
the  team  to  belong  to  the  first  party  until  the  end  of  the  pay- 
ments, the  other  party  agreeing  to  keep  up  repairs  and  to  re- 
place a  horse,  should  one  die.  This  agreement  was  held  a  bail- 
ment of  the  property  and  not  a  sale. 

In  the  second  case,  where  grain  was  left  wiLh  a  warehouse- 
man to  be  stored  for  the  owner,  and  was  placed  in  a  bin  with 
the  grain  of  other  parties,  the  warehouseman  selling  from  the 
bin,  but  keeping  enough  on  hand  to  supply  the  owners  of  stored 
wheat,  the  contract  was  held  a  bailment  and  not  a  sale. 

fBut  by  modem  decisions  sales  of  personal  property  on  the 
installment  plan,  under  terms  indicating  that  the  contract  is 
rather  a  lease  than  a  sale  or  bailment,  as  where  payments  are 
designated  as  "rent,"  and  the  title  to  remain  in  the  lessor  until 
a  certain  amount  is  paid  and  then  vest  in  the  lessee,  are  uni- 
formly treated  as  sales  and  neither  as  leases  nor  bailments. 
(Browne  on  Bailments  5,  citing  Loomis  v.  Bragg,  288;  Singer 
Co.  V.  Cole,  4  Lea  439.) 
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session.  So,  a  person  who  took  a  horse  in  the  morning, 
under  agreed  terms  of  sale,  subject  to  trial  and  return 
in  the  evening  if  it  was  not  suitable,  was  held  to  be  a 
bailee  of  the  horse  and  not  liable  for  an  injury  to  the 
same  occurring  without  neglect  on  his  part.  (Hunt  v. 
Wyman,  100  Mass.  198.) 

Where  a  person  receives  a  chattel  for  a  specified  time 
and  agrees  to  pay  for  its  use,  and,  further,  to  purchase 
it  during  or  at  the  expiration  of  such  period,  the  con- 
tract is  one  of  bailment  and  not  of  sale.  (Dando  v. 
Foulds,  105  Pa.  St.  74;  Enlow  v.  Klein,  supra.)  So,  a 
contract  to  furnish  materials  to  which  the  other  party 
is  to  add  materials  and  manufacture  the  whole  into  an 
article  or  commodity,  is  a  contract  of  bailment  and  not 
of  sale.* 

Sec.  662.  METHOD  OF  TREATING  THE 
SUBJECT. — We  propose  after  having  introduced  the 

*WethereIl  v.  O'Brien  140  111.  146.  "If  the  identical  thing 
delivered  is  to  be  returned  even  in  an  altered  form  it  is  a  bail- 
ment; but  if  the  receiver  is  at  liberty  to  return  another  thing, 
either  in  the  same  or  a  different  form,  or  to  pay  money,  at  his 
option,  it  is  a  sale,  title  passes,  and  the  property  is  at  the  risk 
of  the  receiver.  So  where  grain  is  delivered  to  be  returned  as 
meal,  lumber  as  boards,  leather  as  shoes,  or  wool  as  cloth,  it  is 
a  bailment  and  not  a  sale.  (Woodward  v.  Scmans,  125  Ind. 
830;  Foster  v.  Pettlbone,  7  N.  Y.  433.)  But  if  by  contract 
or  usage  the  identical  thing  is  not  to  be  returned,  but  only  its 
equivalent,  either  in  the  same  form  or  some  other,  or  paid  in 
money,  at  the  receiver's  option,  it  is  a  sale  or  exchange,  title 
passes  on  delivery,  and  the  risk  is  upon  the  receiver."  (Browne 
on  Bailments  3,  citing  Stunn  v.  Baker,  150  U.  S.  312;  Mack 
V,  Snell,  140  N.  Y.  193.) 
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subject  in  the  present  chapter,  to  next  consider  the  gen- 
eral principles  applicable  alike  to  all  bailments,  then  to 
classify  bailments  discussing  briefly  the  various  divisions 
usually  made,  and  finally  to  consider  the  classes  of  ex- 
ceptional bailees,  whose  rights  and  liabilities  are  modi- 
fied on  various  grounds,  including  Common  Carriers, 
Innkeepers,  Express  and  Telegraph  Companies. 

Sec.  663.  WRITERS  ON  BAILMENT  LAW.— 
One  of  the  earliest  authorities  on  this  subject  was  Sir 
William  Jones'  Essay  on  Bailments.  The  American 
authorities  are:  Story,  Schouler,  Edwards,  Lawson, 
Browne  and  Hale. 
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CHAPTER  II. 

GENERAL  PRINCIPLES  AND  CLASSIFICATIONS. 

Sec.  664.  WHO  MAY  MAKE  A  BAILMENT 
OR  BECOME  A  BAILEE.— We  have  seen  that  a 
contract,  express  or  impHed,  is  the  basis  of  every  bail- 
ment, and  it  necessarily  follows  that  persons  who  are  un- 
able by  reason  of  some  legal  disability  or  incapacity  to 
make  a  valid  contract,  may  be  unable  to  make  a  bailment 
of  property  or  to  become  liable  on  the  contract  as  bailees, 
as  infants,  insane  persons,  and,  formerly,  married 
women. 

But  it  is  also  to  be  borne  in  mind  that  in  bailments 
there  are  certain  duties  imposed  by  law  which  are  in- 
dependent of  contract,  and  these  duties  must  be  per- 
formed though  the  person  is  incompetent  to  contract, 
and  for  failure  to  do  so  he  becomes  liable  in  tort  for  the 
wrong  or  negligence  from  which  injury  has  resulted  to 
the  other  party,  though  he  could  not  be  bound  for  a 
breach  of  contract. 

Sec.  665.  WHEN  BAILEE  BECOMES  LIA- 
BLE FOR  A  CONVERSION.— When  a  bailee  de- 
parts from  the  agreement  under  which  he  has  possession 
of  the  bailed  property,  he  becomes  liable  as  for  a  con- 
version. The  bailor  may  waive  the  tort  or  wrong  in 
such  cases  and  sue  for  damages  for  the  negligent  use  on 
the  part  of  the  bailee.    But,  as  indicated  in  the  last  sec- 
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tion,  where  the  party  is  an  infant,  and  not  bound  by  his 
contracts,  it  would  be  necessary  to  sue  for  the  conversion 
of  the  goods,  that  is,  in  tort.* 

Sec.  666.  THE  SUBJECT-MATTER  OF  BAIL- 
MENTS IS  PERSONALTY.— The  contract  of  baU- 
ment  is  always  in  regard  to  personal  property.  In  the 
early  English  law  it  referred  to  corporeal  or  tangible 
property  only.  But  the  law  now  allows  the  delivery  in 
bailment  of  all  kinds  of  personalty,  whether  visible  and 
tangible,  as  horses,  goods,  etc.,  or  incorporeal  chattels, 
as  notes,  stocks,  bonds  and  judgments.  (Schouler  on 
Bailments,  Sec.  168.)    So,  a  chattel  mortgage  upon  a 


*Where  an  infant  hired  a  horse  to  go  to  A,  and  then  drove 
the  horse  to  B,  and  while  at  B  the  horse  was  injured  without 
his  fault,  the  court  held  that  the  moment  the  infant  departed 
from  the  course  agreed  on,  he  was  liable  in  trover  or  for  a  con- 
version though  he  was  an  infant.  (3  Pick.,  Mass.,  492;  Wood- 
man V.  Hubbard,  25  N.  H.  67.)  But  later  cases  incline  to  hold 
that  the  mere  use  of  property  beyond  the  agreed  limits  does  not 
work  a  conversion  unless  the  injury  occurred  as  a  result  of  the 
excessive  use.  And  the  Iowa  Supreme  Court  held  that  driving 
a  horse  beyond  the  specified  limit  did  not  amount  to  a  conver- 
sion. (Doolittle  V.  Shaw,  60  N.  W.  R.  621,  26  L.  R.  A.  366.) 
See  BroAvne  on  Bailments,  40  and  note.  In  the  Iowa  case  the 
court  said:  "To  constitute  a  conversion,  in  a  case  like  that  at 
bar,  there  must  be  some  exercise  of  dominion  over  the  thing  hired, 
in  repudiation  of,  or  inconsistent  with,  the  owner's  rights.  We 
hold  that  the  mere  act  of  deviating  from  the  line  of  travel  which 
the  liiring  covered,  or  going  on  beyond  the  point  for  which  the 
horse  was  hired,  are  acts  which,  in  and  of  themselves,  do  not 
necessarily  imply  an  assertion  of  title  or  right  of  dominion  over 
the  property  inconsistent  with,  or  in  defiance  of,  the  bailor's 
interest  therein." 
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stock  of  merchandise,  and  even  book  accounts,  may  be 
placed  in  baiknent,  and  such  bailments  have  been  sus- 
tained by  the  courts.* 

But  it  is  held  that  there  cannot  be  a  technical  bail- 
ment of  property  not  yet  in  existence,  as  brick  to  be 
manufactured,  but  there  may  be  a  valid  pledge  of  such 
property,  so  that  when  it  does  come  into  existence  the 
rights  of  the  pledge  will  attach.  But  to  constitute  a 
bailment  there  must  be  property  which  can  be  delivered. 

Sec.  667.  THE  DELIVERY  MAY  BE  AC- 
TUAL OR  CONSTRUCTIVE.— The  bailment  arises 
on  the  delivery  of  the  property  to  the  bailee,  the  delivery 
signifying  a  mere  transfer  of  the  possession  of  the  article 
and  not  a  change  of  ownership  or  title.  To  constitute 
a  bailment  there  must  be  a  change  of  possession.  ( Schou- 
ler  on  Bailments,  Sec.  39.)  The  delivery  may  be  an 
actual  delivery  at  the  time  of  the  bailment,  as  where  a 
horse  is  transferred  from  the  possession  of  the  bailor 
to  that  of  the  bailee,  or  it  may  be  constructive,  as  where 
the  article  is  already  in  the  possession  of  the  bailee  for 
some  other  purpose,  and  there  is  a  mere  assent  that  it 
shall  from  that  time  be  held  in  bailment.  But  this  change 
in  the  character  of  the  holding  must  take  place,  one  can- 
not retain  possession  as  owner,  and  still  be  regarded  in 


*WelIs  V.  Archer,  10  S.  &  R.  412;  Dewey  v.  Bowman,  8 
Cal.  145;  Jerome  v.  Carter,  94  U.  S.  734;  Strong  v.  National 
Bank,  45  N.  Y.  718. 

Moffat  V.  Van  Doren,  4  Bosw.  609,  holds  that  a  pension  cer- 
tificate cannot  be  pledged. 
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law  as  holding  in  pledge  for  another.     See  Story  on 
Bailments,  Sec.  55. 

Sec.  668.  WHO  MAY  DELIVER.— Any  person 
having  property  in  his  possession  may  place  it  in  bail- 
ment. So  an  agent  or  servant  of  the  bailor  may  make 
a  sufficient  delivery  of  the  property  to  the  agent  or  ser- 
vant of  the  bailee. 

Sec.  669.  WHEN  THE  BAILEE  IS  BOUND 
BY  THE  BAILMENT.— A  person  is  not  to  be 
bound  as  a  bailee  of  property  which  has  come  into  his 
possession  until  he  has  notice  of  such  possession;  and 
there  can  be  no  bailment  until  there  is  something  to  show 
bailment  knowledge  and  intent  to  assume  the  possession 
of  the  goods.  That  is,  the  bailee  is  not  bound  until  he 
has  accepted. 

But  the  acceptance  by  the  bailee  may  be  express  or 
implied;  thus  the  intention  on  the  part  of  the  bailee  to 
accept  the  charge  of  the  property  in  bailment  may  be 
by  his  express  and  open  assent,  or  it  may  be  inferred 
from  his  knowingly  assuming  the  possession  and  control 
of  the  property,  technically  called  constructive  accept- 
ance. Thus,  where  property  comes  into  one's  possession 
without  his  knowledge,  as  where  goods  are  placed  in  a 
person's  wagon  by  mistake,  such  person  is  in  no  sense  a 
bailee  until  he  learns  of  the  possession ;  upon  learning  of 
his  possession  of  the  goods,  public  policy  imposes  upon 
him  the  obligation  to  use  good  faith  in  preserving  them, 
and  he  is  made  a  constructive  bailee.  The  bailment  which 
thus  arises  is  sometimes  called  a  "quasi  bailment,"  public 
policy  imposing  upon  the  quasi  bailee  the  duty  to  deal 
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with  such  proj^erty  in  good  faith,  and  makes  him  liable 
for  bad  faith  or  gross  neglect  thereto;  other  examples 
of  quasi  bailees  are,  finders  of  lost  goods,  and  revenue 
or  court  officers  who  have  property  belonging  to  others 
left  in  their  hands.* 

Sec.  670.  A  TRESPASSER  NOT  A  BAILEE.— 
It  is  a  general  rule  that  where  one  comes  into  possession 
of  property  of  another  by  reason  of  a  trespass,  or  wrong- 
ful act,  he  cannot  claim  to  be  a  bailee  of  the  property.  If 
such  person  were  allowed  the  rights  of  a  bailee  he  would 
only  be  held  for  the  exercise  of  due  care  in  regard  to  the 
property,  and  not  be  responsible  for  injuries  to  it  which 
occurred  without  his  fault.  But  a  trespasser  or  wrong- 
doer is  made  an  insurer  of  the  property  which  he  has 
secured,  and  is  held  responsible  for  any  injury  to  it,  re- 
gardless of  the  question  of  negligence.  So,  where  one 
person  takes  the  horse  of  another  as  a  trespasser,  and 
while  in  his  possession  the  horse  is  killed  by  a  third  party, 
without  fault  of  the  trespasser,  he  is  yet  held  responsible 
for  the  loss  of  the  horse. 

Sec.  671.  THE  BAILMENT  CONTRACT.— 
The  bailment  contract  may  be  express  or  implied.  When 
the  contract  is  express  its  terms  govern,  subject  to  cer- 
tain restrictions  which  the  law  imposes  upon  special 

*A  quasi  bailment  may  arise  by  delivery  actual  or  construc- 
tive. In  the  case  of  lost  goods,  the  finder  is  in  one  sense  the 
bailee.  The  law  imposes  upon  him  an  obligation  resembling 
that  of  a  gratuitous  depositor.  He  is  liable  if  the  goods  are 
again  lost  or  injured  through  his  bad  faith  or  gross  negligence. 
( Story  on  Bailments,  Sec.  85 ;  Rodgers  v.  Stophel,  32  Pa.  St. 
111.) 
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bailees,  restraining  them  from  contracting  against  the 
consequences  of  their  own  negligence,  a  subject  to  be 
discussed  later  on. 

Where  there  is  no  contract  between  the  parties  the 
law  steps  in  and  makes  a  contract  to  govern  the  sit- 
uation in  which  they  have  placed  themselves.  Thus,  the 
law  imposes  upon  the  bailee  the  implied  obligation  to 
execute  the  bailment  purpose  with  care  and  skill.  Just 
what  degree  of  care  and  skill  will  be  required  of  any  par- 
ticular bailee  will  be  considered  hereafter;  generally 
speaking,  it  depends  upon  the  nature  of  the  bailment, 
and  the  degree  of  skill  which  the  occupation  of  the  bailee 
requires  of  him. 

Sec.  672.  SAME  SUBJECT— THE  CONSID- 
ERATION.— All  binding  contracts  must  have  a  con- 
sideration. In  a  bailment  contract  the  consideration  is 
the  reward  received  or  to  be  received.  But  in  some  kinds 
of  bailments  there  is  no  reward  given  or  offered;  these 
are  called  gratuitous  bailments.  In  these  the  inconve- 
nience or  detriment  to  the  bailor  in  parting  with  his 
property,  is  the  consideration  for  the  express  or  im- 
plied promise  of  the  bailee  to  use  due  care  and  skill  in 
dealing  with  it. 

Sec.  673.  TITLE  TO  THE  BAILED  PROP- 
ERTY.— The  legal  title  to  the  bailed  property  remains 
in  the  bailor,  and  he  may  transfer  his  right  to  the  prop- 
erty bailed  without  the  consent  of  the  bailee. 

And  in  suits  regarding  the  bailed  property,  however 
they  may  arise,  the  bailee  is  estopped  from  denying  or 
disputing  the  bailor's  title  to  the  goods  at  the  time  they 


GENERAL  PRINCIPLES.  161 

were  delivered  to  him.  The  reason  of  this  rule  is  plain, 
as  it  was  from  the  bailor  that  the  bailee  received  the 
goods  he  is  not  allowed  to  dispute  the  right  of  him 
under  whom  he  claims„  But  a  bailee  may  show  that 
the  bailor  has  transferred  his  title  since  making  the 
bailment,  or  that  the  goods  were  taken  from  him  by 
legal  process  at  the  instance  of  the  real  owner.  ( Rogers 
V.  Weir,  34  N.  Y.  463;  Burton  v.  Wilkinson,  18  Vt. 
186.) 

The  natural  increase  of  the  property  delivered  in 
bailment,  such  as  dividends  on  stock  and  the  young  of 
domestic  animals  belong  to  the  bailor. 

The  bailee  has  the  right  of  possession  of  the  bailed 
property  and  may  assert  this  right  against  every  one 
save  the  owner  who  would  wrongfully  deprive  him  of  his 
possession,  or  who  injures  the  property,  and  to  the  ex- 
tent of  his  lien  for  services  or  expenses  incurred  on  the 
property  may  retain  possession  as  against  the  owner.* 

Sec.  674.  BAILOR'S  DUTY  TO  THE  BAILEE. 
— It  is  the  duty  of  a  bailor  to  notify  the  bailee  of  any 


*"There  is  a  special  qualified  property  transferred  from  the 
bailor  to  the  bailee,  together  with  the  possession.  It  is  not  an 
absolute  property,  because  of  his  contract  for  restitution,  the 
bailor  having  still  left  In  him  the  right  to  a  chose  in  action, 
grounded  upon  such  contract.  And,  on  account  of  this  qualified 
property  of  the  bailee,  he  may  (as  well  as  the  bailor)  maintain 
an  action  against  such  as  Injure  or  take  away  these  chattels. 
The  tailor,  the  carrier,  the  innkeeper,  the  agisting  farmer,  the 
pawnbroker,  the  distrainor,  and  the  general  bailee  may  all  of 
them  vindicate,  In  their  own  right,  this  their  possessory  Interest, 
against  any  stranger  or  third  person."     (2  Bl.  Com.  453.) 
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danger  connected  with  the  charge  of  the  property  bailed 
or  the  service  to  be  rendered.  Thus,  if  a  vicious  horse 
cause  injury  to  a  blacksmith,  who  was  not  told  of  the 
danger,  the  owner  would  be  liable  for  the  injury. 

Sec.  675.  TERMINATION  OF  THE  BAIL- 
MENT. — ^The  bailment  contract,  when  express,  will  be 
terminated  when  it  has  been  performed  according  to 
its  terms;  when  the  contract  is  implied  it  is  terminated 
when  completed  according  to  the  implied  terms,  which 
are,  the  return  of  the  property  on  demand  of  the  owner, 
the  charges  being  paid  or  tendered  to  the  bailee.  Of 
course  it  may  be  terminated  without  the  redelivery  by 
the  destruction  or  loss  of  the  property,  and  the  like,  all 
of  which  methods  will  be  considered  in  discussing  the 
various  classes  of  bailees. 

Sec.  676.  BAILMENTS  CLASSIFIED.— There 
are  various  classifications  of  bailments  by  authors,  more 
or  less  similar,  and  founded  upon  the  same  principles.* 
We  shall  give  two  of  these  classifications,  the  first,  called 
the  Roman  classification,  because  borrowed  from  the 
Roman,  or  Civil,  law,  is  followed  by  many  writers;  the 
second,  or  English,  classification,  is  a  simple  and  logical 


*  Judge  Cooley,  in  his  edition  of  Blackstone,  gives  Lord  Holt's 
classification  of  bailments  in  the  case  of  Coggs  v.  Bernard, 
wliich  is  essentially  the  Roman  classification,  also  Sir  Wm.  Jones' 
classification,  which  differs  slightly  from  that  of  Lord  Holt,  and 
then  states  that  there  are  four  kinds  of  bailments,  reducible  to 
two  general  heads:  "1.  Bailment  of  goods  to  be  kept,  carried 
or  manufactured  with  or  without  reward.  2.  Hiring  of  goods, 
with  or  without  payment."     (2  Bl.  Com.  451,  note.) 


GENERAL  PRINCIPLES.  16S 

division  of  bailments,  so  that  the  rules  of  law  appertain- 
ing thereto  may  be  speedily  and  easily  applied. 

Sec.  677.  SAME  SUBJECT— THE  ROMAN 
CLASSIFICATION.— In  the  Roman  Classification 
there  are  six  sorts  of  bailments,  designated  according  to 
the  kind  of  service  to  be  rendered,  and  whether  or  not 
compensated,  these  are: 

1.  *'Depositum,"  or  deposit.  By  which  is  meant  a 
naked  bailment  of  goods  to  be  kept  for  the  bailor  without 
recompense. 

2.  "Mandatum,"  or  commission.  A  bailment  of 
goods,  also  without  reward,  to  have  some  act  performed 
about  them,  or  simply  to  be  carried  from  place  to  place. 

3.  "Commodatum,"  or  loan.  Which  is  a  gratuitous 
bailment  or  loan  of  goods  to  be  used  by  the  bailee  for  a 
certain  time  or  specified  purpose. 

4.  "Pignus,"  also  "vadium,"  or  pledge.  This  is  a 
bailment  of  goods  by  a  debtor  to  his  creditor  in  pledge, 
or  as  security  for  the  payment  of  a  debt  or  the  perform- 
ance of  an  obligation.    This  includes  pawns. 

5.  "Mutuum,"  or  loan  for  consumption.  This  was  a 
sort  of  bailment  in  which  the  goods  could  be  consumed 
by  the  bailee,  and  repaid  in  others  of  the  same  kind,  as 
in  the  bailment  of  corn  or  oil,  to  be  returned  in  like 
amount,  but  not  the  identical  property.  This  is  not 
recognized  as  a  bailment  in  English  law. 

6.  "Locatum,"  or  hiring.  This  sort  of  bailment  is  al- 
ways for  reward,  and  includes  four  kinds  of  hiring: 
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(a)  Hiring  of  a  thing  for  use,  as  a  livery  rig. 

(b)  Hiring  of  work  and  labor  upon  a  thing. 

(c)  Hiring  of  care  and  services. 

(d)  Hiring  of  the  carriage  of  goods.* 

Sec.  678.  SAME  SUBJECT— THE  ENGLISH 
CLASSIFICATION.— In  this  classification  bail- 
ments are  of  three  sorts,  as  follows: 

1.  Bailments  that  are  exclusively  for  the  benefit  of 
the  bailor,  or  for  a  third  party  other  than  the  bailee. 

2.  Bailments  exclusively  for  the  benefit  of  the  bailee. 

3.  Baihnents  that  are  for  the  benefit  of  both  bailor 
and  bailee,  the  last  division  embracing  the  bailments 
which  are  of  the  most  importance  in  bailment  law. 

Sec.  679.  GRATUITOUS  BAILMENTS,  DE- 
POSITUM  AND  MANDATUM  CONSIDERED. 

— By  a  gratuitous  bailment  is  meant  one  in  which  the 
bailee,  depositary  or  mandatory  receives  no  reward  for 
his  services  in  behalf  of  the  bailor.  It  is  but  reasonable 
that  he  should  not  be  held  to  the  same  degree  of  dili- 
gence as  a  bailee  who  receives  reward  for  his  services. 
Hence  is  it  to  be  expected  that  the  law,  which  its  ablest 
expounder.  Lord  Coke,  called  the  "perfection  of  wis- 
dom," should  make  a  distinction  between  gratuitous  and 
paid  bailees,  and  this  it  does.  So  a  person  who  receives 
goods  on  deposit  without  reward  and  without  specially 
undertaking  to  be  answerable  for  their  safety,  or  to  do 
some  act  in  regard  to  them  without  reward,  is  required 


*For  the  Latin  terms  designating  the  different  sorts  of  hiring 
see  note  to  Cooley's  Bl.  Com.  II,  451. 
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to  exercise  only  slight  diligence  in  the  case  of  such  goods, 
and  will  not  be  responsible  for  loss  or  damage  of  the 
goods,  unless  such  loss  or  damage  be  shown  to  be  the  re- 
sult of  his  gross  negligence.  (Spooner  v.  Mattoon,  40 
Vt.  300 ;  Bronnenburg  v.  Charman,  80  Ind.  475 ;  Hiber- 
nia  Bldg.  Assoc,  v.  McGrath,  154  Pa.  St.  296.) 

Sec.  680.  SAME  SUBJECT— THE  DEGREES 
OF  DILIGENCE  AND  NEGLIGENCE.— In  the 
last  section  we  used  the  terms  "slight  diligence"  and 
"gross  negligence,"  hence  it  becomes  necessary  in  this 
connection  to  explain  briefly  the  degree  or  gradations  of 
diligence  and  negligence. 

These  terms,  which  are  opposites  of  each  other,  are 
commonly  considered  in  law  as  being  divisible  into  three 
degrees  each;  a  degree  in  the  one  case  opposing  a  like 
degree  in  the  other.  Thus,  ordinary  diligence  opposes 
ordinary  negligence;  slight  diligence  opposes  extraordi- 
nary or  gross  negligence,  and  extraordinary  diligence 
opposes  slight  negligence. 

Diligence,  or  due  care,  is  the  measure  of  the  bailee's 
obligation  in  the  absence  of  express  contract  enlarging 
or  diminishing  his  responsibility.  Just  what  constitutes 
due  care  is  hard  to  determine.  It  has  been  defined  to  be 
the  exercise  of  such  care  and  diligence  as  the  circum- 
stances demand, — which  is  practically  no  definition  at 
all.  But  by  a  division  of  diligence  into  three  degrees  we 
may  approximate  the  due  care  required  of  any  par- 
ticular class  of  bailees. 

Slight  diligence  is  such  as  even  careless  men  use  in 
dealing  with  their  own  concerns.    It  is  the  lowest  degree 
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of  diligence  which  will  excuse  the  bailee,  and  is  usually 
the  test  of  the  gratuitous  bailee's  responsibility.  The 
failure  to  use  even  slight  diligence  constitutes  gross 
negligence  on  the  part  of  the  bailee. 

Ordinary  diligence  is  such  diligence  as  men  of  com- 
mon and  ordinary  prudence  exercise  in  respect  to  their 
own  affairs.  It  is  a  higher  degree  than  slight  diligence, 
and  failure  to  exercise  this  degree  of  diligence  consti- 
tutes ordinary  negligence  on  the  part  of  the  bailee.  It 
is  generally  the  test  of  responsibility  in  mutual  benefit 
bailments,  or  bailments  for  reward. 

Extraordinary  diligence  is  the  highest  degree  of  dili- 
gence, and  is  said  to  be  that  which  very  prudent  men 
use  with  respect  to  their  own  concerns.  Failure  to  use 
this  degree  constitutes  slight  diligence  on  the  part  of 
the  bailee.  Extraordinary  diligence  is  required  of 
bailees  who  get  the  sole  benefit  of  the  bailment,  also  of 
certain  special  bailees  upon  whom  the  law  imposes 
gi-eater  diligence  because  of  the  nature  of  their  calling. 
(Hulett  V.  Swift,  33  N.  Y.  571.) 

Negligence  is  the  absence  of  diligence,  or  the  omission 
of  any  duty.  In  Steamboat  New  World  v.  King,  16 
How.  471,  the  rule  distinguishing  between  slight,  ordi- 
nary and  gross  negligence  is  criticised  on  the  ground 
that  any  negligence  on  the  part  of  the  bailee,  resulting 
in  damage  to  the  bailor,  ought  to  charge  the  former  with 
the  liability.  Negligence  of  any  degree  being  considered 
a  legal  fault.  And,  on  the  other  hand,  if  one  has  not 
committed  a  legal  fault,  he  is  not  negligent.  (Beach  on 
Contrib.  Neg.,  Sec.  18.) 
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Sec.  681.  SAME  SUBJECT— THE  CIRCUM- 
STANCES AS  A  TEST  OF  DUE  CARE.— Aside 

from  the  mere  question  of  recompense  as  determining 
the  degree  of  care  and  diligence  required  of  the  bailee, 
due  care  is  to  be  determined  by  the  circumstances  of  the 
baihnent.  The  standard  of  due  care  varies  with  the  cir- 
cumstances and  the  situation  of  the  parties.  Thus,  a 
party  should  exercise  greater  care  over  a  box  of  jewels 
than  over  less  valuable  and  more  bulky  articles;  so  the 
usage  of  the  community,  customs  of  trade,  and  the  gen- 
eral course  of  business,  are  important  factors  in  deter- 
mining whether  or  not  the  bailee  has  exercised  due  care 
under  the  particular  circumstances.  This  question  of 
due  care  is  usually  left  for  the  jury  to  determine  from 
the  facts  presented  to  them,  under  instruction  from  the 
court  as  to  the  principles  of  law  governing.  If  the  facts 
are  not  disputed,  the  question  whether  or  not  due  care 
has  been  exercised  may  be  decided  by  the  court.  ( Smith 
V.  First  Natl.  Bank,  99  Mass.  605;  Griffith  v.  Zip_per- 
wick  and  Lodge,  28  Ohio  St.  388.)  And  the  degree  of 
hazard  necessarily  involved  in  a  bailment  may  assist  in 
determining  the  degree  of  care  required  of  the  bailee. 
(Idem.) 

Sec.  682.  SAME  SUBJECT— WHEN  BAIL- 
MENT IS  DEEMED  GRATUITOUS.— A  bailee 
who  regularly  receives  compensation  for  similar  bail- 
ments will  not  be  allowed,  in  case  of  loss,  to  set  up  a 
mental  reservation  not  to  charge  for  his  services.  (Schou- 
ler  on  Bailments,  Sec.  35.)  So,  if  the  bailment  is  simply 
accessory  to  some  other  paid  service,  the  bailment  is  for 
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hire,  thus  a  person  riding  on  a  drover's  pass  is  riding  as 
accessory  to  the  contract  of  shipment,  and  it  is  held  that 
the  carrying  is  for  hire.* 

Sec.  683.  SAME  SUBJECT— LIABILITY  OF 
DEPOSITARY. — A  depositary  is  a  gratuitous  bailee, 
and  as  such  is  only  required  to  exercise  slight  diligence; 
in  general  they  are  simply  bound  to  exercise  good  faith 
in  the  care  and  management  of  the  goods  left  with  them. 
But  if  a  depositary  is  in  the  habit  of  dealing  in  a  grossly 
negligent  way  with  his  own  goods,  this  will  not  suffice 
to  excuse  him  for  dealing  in  the  same  manner  with  the 
property  of  another  person  left  in  his  care.  (Edwards 
on  Bailments,  Sec.  65.)  Though,  according  to  Kent,  a 
depositor  of  goods  can  exact  no  greater  degree  of  care 
than  he  has  reason  to  expect  from  the  known  habits  of 
the  bailee.     (2  Kent's  Com.  561.) 

A  depositary  is  not  responsible  for  loss  by  theft  or 
robbery,  or  for  loss  by  fire  or  other  cause,  unless  he  has 
negligently  exposed  the  property  to  danger.  (Foster 
V.  Essex  Bank,  17  Mass.  479;  Scott  v.  Natl.  Bank,  72 
Pa.  St.  471.) 

As  a  rule  the  depositary  has  no  right  to  use  the  thing 
deposited,  save  where  the  use  is  necessary  to  its  preser- 
vation. Any  other  use  of  the  bailed  article  by  the  bailee 
amounts  to  a  conversion  of  the  property.  (Hartop  v. 
Hoare,  2  Strange  1187.)     If  the  use  by  the  bailee  is 


*Schouler  on  Bailments,  Sec.  348;  Railroad  Co.  v.  Lock- 
wood,  17  Wall.  357;  Ohio  &  Miss.  Ry.  Co.  v.  Selby,  47  Ind. 
471 ;  Annas  v.  Milwaukee,  Etc.,  Ry.  Co.,  67  Wis.  46,  58  Am. 
Rep.  848. 
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assented  to  by  the  bailor,  it  converts  it  into  a  mutual 
benefit  baiknent.     (Schouler,  Bail.,  Sec.  61.) 

Sec.  684.  SAME  SUBJECT— WHO  ARE  DE- 
POSITARIES.—A  finder  of  lost  goods  who  voluntar- 
ily assumes  the  care  of  them  is  liable  as  a  depositary. 
(Story,  Bail..  Sees.  86-7.)  He  may  defend  his  right  to 
the  goods  against  all  save  the  owner.  The  finder  should 
restore  the  goods  to  the  owner  when  discovered,  and  is 
not  generally  entitled  to  compensation  for  finding  and 
returning  them.  But  where  he  is  put  to  any  expense  in 
regard  to  the  goods,  he  is  to  be  recompensed  for  the 
outlay,  though  he  has  no  general  lien  for  such  compen- 
sation. He  is  to  exercise  good  faith  in  so  exposing  the 
goods  that  they  may  be  identified  by  the  owner.  Whether 
he  has  used  good  faith  in  allowing  identification  is  a 
question  of  fact  and  not  of  law,  hence  it  is  for  the  jury 
to  determine  in  dispute.  A  finder  of  lost  goods  has  a 
lien  for  the  reward  offered  on  them.  (Wood  v.  Pierson, 
45  Mich.  313.) 

Goods  are  said  to  be  lost  when  the  owner  has  acci- 
dentally and  involuntarily  parted  with  the  possession  of 
them,  but  where  a  pocketbook  is  thoughtlessly  left  or 
mislaid  on  a  table  in  a  store,  it  is  held  not  to  be  lost  in 
the  eye  of  the  law.  (McAvoy  v.  Medina,  11  Allen 
548.)  But  where  a  pocketbook  was  picked  up  off  the 
floor  it  was  held  to  have  been  lost.  The  question  be- 
comes material  when  two  or  more  persons  claim  the 
article,  as  a  stranger  or  clerk  who  picks  up  the  lost  ar- 
ticle and  the  person  who  owns  the  store  or  place  where 
the  article  is  found.     If  the  article  is  lost  it  belongs  to 
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the  finder  alone,  unless  the  owner  can  be  found.  See 
Livermore  v.  White,  74  INIe.  452.  And  this  rule  applies 
to  servants  or  employes  who  find  money  or  property 
while  at  work  for  the  master. 

A  bank  by  accepting  a  special  deposit  becomes  liable 
as  a  depositar5\  By  a  special  bank  deposit  is  meant  the 
placing  of  money,  gold,  or  other  like  property  with  a 
bank  upon  the  agreement  that  the  identical  thing  de- 
posited is  to  be  returned.  (Foster  v.  Essex  Bank,  17 
Mass.  479.)  A  mere  placing  of  money  in  bank  to  be 
checked  against  creates  the  relation  of  debtor  and  credi- 
tor, and  not  that  of  bailor  and  bailee.  The  bank,  by 
accepting  a  gratuitous  special  deposit,  becomes  liable 
only  for  gross  negligence  on  the  part  of  its  officers  or 
agents,  and  is  only  required  to  use  the  usual  and  ordi- 
nary care  in  dealing  with  such  deposits  as  the  line  of 
its  business  demands.  So  it  is  held  that  the  bank  is  not 
liable  for  the  fraudulent  or  felonious  acts  of  its  agents 
as  to  such  deposits.  But  if  the  bank,  knowing  of  the 
incompetency  of  its  agents,  or  having  reasonable  grounds 
to  suspect  their  integrity,  fails  to  remove  them,  this  may 
be  construed  to  be  gross  negligence.  (Foster  v.  Essex 
Bank,  supra;  Scott  v.  Natl.  Bank,  72  Pa.  St.  471.) 
The  bank  is  only  obliged  to  exercise  the  same  diligence 
which  it  exercises  with  respect  to  the  corporate  funds, 
and  is  not  required  to  put  the  deposit  in  the  innermost 
department  of  its  vaults,  if  they  are  kept  in  a  reasonably 
safe  place.     (Griffith  v.  Zipperwick,  28  Ohio  St.  388.) 

Corporations  doing  a  general  banking  business  have 
implied  power  to  receive  special  deposits  for  safekeep- 
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ing,  and  so  have  National  banks,  organized  under  the 
United  States  banking  laws.* 

Sec.  685.  SAME  SUBJECT— MANDATAR- 
IES.— The  duties  of  mandataries,  or  those  who  accept  a 
gratuitous  commission,  are  similar  to  those  of  deposi- 
taries; the  service  being  gratuitous,  they  are  only  liable 
for  gross  negligence  in  its  performance.  The  goods 
must  be  actually  received  by  the  mandatary  to  bind  him ; 
an  executory  contract  to  receive  a  mandate  being  void 
for  want  of  consideration.  (Story,  Bailments,  Sec.  169.) 
In  doing  the  act  or  performing  the  commission  in  regard 
to  the  goods,  the  mandatary  is  not  liable  for  a  non- 
feasance, that  is,  for  not  doing  the  particular  service,  but 
he  does  render  himself  liable  for  a  misfeasance,  or  such 
negligence  as  renders  his  action  wrongful.  (Coggs  v. 
Bernard,  2  Lord  Raym.  909;  Hibernia  Bldg.  Assoc,  v. 
McGrath,  154  Pa.  St.  296.)  The  mandatary,  as  other 
bailees,  is  required  to  proportion  the  care  and  diligence 
according  to  the  character  of  the  service  he  assumes  to 
perform,  or  the  nature  of  the  property  he  accepts.  (Con- 
ner V.  Winton,  8  Ind.  315;  Newell  v.  Newell,  34  Miss. 
385.) 

Certain  services  which  are  rendered  gratuitously  for 
persons  or  property  deserve  special  mention  as  irregu- 
lar mandates.  In  these  there  is  no  delivery  of  property 
as  in  a  regular  "mandatum."  Examples  of  these  ir- 
regular mandates  are,  advice  given  gratuitously  by  an 
attorney,  or  services  rendered  gratuitously  by  a  physician. 

*Rev.  Stat.  U.  S.,  Sec.  5228;  Wylie  v.  Northampton  Nat'l 
Bank,  119  U.  S.  361 ;    Bank  v.  Zent,  39  O.  St.  105. 
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Only  ordinary  care  is  required,  but,  as  they  are  presumed 
to  have  professional  skill  and  knowledge,  they  must 
answer  for  neglect  to  use  such  ordinary  skill  and  care  as 
is  usual  with  men  in  similar  professions.  (Stanton  v. 
Bell,  2  Hawks  145;  Isham  v.  Post,  141  N.  Y.  100.) 

Sec.  686.  COMMODATUM  OR  GRATUITOUS 
LOAN. — This  is  a  loan  of  an  article  to  be  used  by  the 
borrower,  or  bailee,  without  paying  for  the  use.  Hence 
the  bailee  gets  the  benefit  of  the  bailment,  that  is,  the 
gratuity  is  on  the  part  of  the  bailor.  This  fact  makes  a 
change  in  the  degree  of  care  required  of  the  bailee.  And 
the  law  requires  of  such  a  bailee  the  highest  degree  of 
care  and  diligence  with  respect  to  the  borrowed  property, 
and  holds  him  responsible  for  loss  arising  through  the 
slightest  negligence  on  his  part.  (Coggs  v.  Bernard, 
supra;  Hagebush  v.  Ragland,  78  111.  40;  Carpenter  v. 
Branch,  13  Vt.  161.) 

To  constitute  such  a  loan  there  must  be  an  article  of 
personal  property  which  is  loaned  without  reward,  for 
the  sole  use  of  the  borrower,  and  the  specific  property  to 
be  returned  upon  the  determination  of  the  bailment  pur- 
pose.    (Fosdick  V.  Green,  27  Ohio  St.  484.) 

The  lender  of  property  to  be  used  gratuitously  has  a 
right  to  have  the  loan  considered  strictly  personal,  and 
the  use  of  it  confined  strictly  to  the  purpose  contem- 
plated, and  for  the  length  of  time  agreed  upon  or  nec- 
essary to  accomplish  such  purpose.  Any  use  of  the 
article  beyond  this  amounts  to  a  conversion.  (Wheelock 
V.  Wheelwright,  5  INIass.  104;  Schouler,  Bailments,  Sec. 
78.) 


GENERAL  PRINCIPLES.  17^ 

The  borrower  is  not,  however,  made  an  insurer  of 
the  loaned  property.  A  common  mistake  as  to  the  lia- 
bihty  of  borrowers  is  made  through  the  custom  of  some 
borrowers  to  make  good  any  loss  or  accident  which  hap- 
pens to  the  loaned  property  while  it  is  in  their  posses- 
sion. This  may  be  commendable  as  a  matter  of  courtesy, 
but  it  is  not  required  of  them  by  the  law.  The  owner  of 
the  property  takes  the  risk  of  any  loss  from  ordinary 
wear  and  tear,  also  loss  by  theft,  robbery,  fire,  or  in- 
evitable accident  and  for  injury  or  damage,  caused  by 
third  persons.  (Wood  v.  McClure,  7  Ind.  155.)  The 
borrower  is  liable  only  m  case  he  is  grossly  negligent. 
(Beller  v.  Schultz,  44  Mich.  529.) 

A  borrower  may  make  a  special  contract  in  regard  to 
his  liability,  and  in  such  case  the  contract  will  govern, 
and  he  may  thus  make  himself  liable  for  any  loss,  how- 
ever occurring.     (38  Ind.  472.) 

Sec.  687.  SAME  SUBJECT— TERMINATION 

OF  BAILMENT.— At  the  civil  law  a  loan  of  property 
made  for  a  definite  time  could  not  be  revoked  before  the 
expiration  of  the  time.  But  at  common  law  the  lender 
may  disregard  the  contract  and  revoke  the  loan  at  will, 
as  there  was  no  consideration  for  the  promise  that  the 
bailee  might  have  the  property  a  specified  time.  ( Schou- 
ler,  Bailments,  Sec.  87.)  So  the  bailee  may  determine 
the  bailment  at  any  time  by  returning  the  property ;  and 
the  death,  insanity,  guardianship  or  bankruptcy  of  either 
party  may  terminate  the  bailment.  (Orser  v.  Storms, 
9  Cowan  687;  Browne,  Bail.  20.) 
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Sec.  688.  PIGNUS,  OR  PLEDGE,  CONSID- 
ERED.— This  is  a  mutual  benefit  bailment,  that  is,  for 
the  benefit  of  both  the  bailor  and  bailee.  Hence  the  law 
requires  of  the  bailee  a  gi'eater  degree  of  care  than  when 
the  service  is  gratuitous;  and  not  as  much  care  as  when 
the  benefit  is  all  for  the  advantage  of  the  bailee.  He  is 
In  general  bound  to  use  ordinary  diligence  in  regard  to 
the  pledged  property;  this  includes;  Retention  of  the 
property ;  and  the  taking  of  such  active  steps  as  may  be 
necessary  to  preserve  and  protect  the  property  from 
loss,  as  the  presenting  of  nearly  due  commercial  paper 
for  payment  and  the  taking  of  the  steps  necessary  to 
charge  the  parties  thereto,  or  the  collection  of  overdue 
paper  and  the  application  of  the  proceeds  to  the  debt  for 
which  the  pledge  was  given.  (Bridge  Co.  v.  Savings 
Bank,  46  Ohio  St.  224;  78  Pa.  St.  334.) 

A  pledge  is  made  to  secure  a  debt  or  obligation  owing 
by  the  pledgor  to  the  pledgee,  and  from  this  arises  cer- 
tain important  principles:     The  pledgee  has  a  right  to 
retain  the  pledge  until  the  debt  or  obligation  is  settled, 
but  if  he  voluntarily  abandons  the  possession  of  the 
pledge  his  security  is  lost.      (Citizens'  Natl.  Bank  v. 
Hooper,  47  Md.  88.)     The  pledgee  may  assign  or  re- 
pledge  the  property  if  he  does  not  divest  the  pledgor  of 
his  property  right  in  the  article.    If  the  article  pledged 
is  a  security  he  may  apply  the  sums  collected  to  the  pay- 
ment of  his  claim  against  the  pledgor;  and  in  case  the 
pledgor  defaults  in  meeting  his  obligation  he  may  per- 
fect his  title  to  the  pledged  articles.     The  methods  in 
which  he  may  secure  the  title  will  be  considered  in  the 
succeeding  sections. 
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Sec.  689.  SAME  SUBJECT  —  DISTIN- 
GUISHED FROM  MORTGAGE.— A  pledge  is  to 
be  distinguished  from  mortgage  though  it  closely  re- 
sembles a  chattel  mortgage.  In  a  chattel  mortgage  the 
legal  title  passes  to  the  mortgagee  upon  the  condition 
that  if  the  sum  secured  by  the  mortgage  is  repaid  the  title 
of  the  mortgagee  is  to  be  defeated ;  this  condition  is  called 
the  defeasance  clause.  In  pledge  the  title  does  not  pass 
to  the  pledgee,  he  acquires  merely  a  possessory  lien  upon 
the  article,  subject  to  be  defeated  by  payment  or  per- 
formance of  the  obligation,  or,  on  the  other  hand,  to  ri- 
pen into  a  legal  title  by  taking  certain  steps  after  the 
default  of  the  pledgor.  (Schouler  on  Bailments,  Sees. 
163-170.) 

Sec.  690.  SAME  SUBJECT— WHAT  MAY  BE 
PLEDGED,  AND  BY  WHOM.— Any  and  all  kinds 
of  visible  and  tangible  personal  property,  and  choses  in 
action  evidenced  by  written  contracts  may  be  pledged. 
(Schouler,  Bailments,  Sec.  166.)  The  pledge  may  be 
made  to  secure  any  lawful  debt,  or  the  performance  of 
any  legal  contract. 

And  any  one  having  title  and  possession  of  personalty 
may  pledge  it.  When  pledged,  as  between  the  pledgor 
and  pledgee  the  pledge  is  valid,  though  the  pledgor  had 
but  the  possession  and  not  the  title  to  the  property,  but 
the  true  owner  can  recover  the  pledge  though  the 
pledgee  has  made  advances  in  good  faith  upon  the  prop- 
erty. This  rule  protecting  the  owner  of  property  from 
being  divested  of  it  by  a  wrongdoer,  is  modified  by  the 
statutes  licensing,  regulating  and  protecting  pawnbrok- 
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ers;  another  exception  to  the  general  rule  is  in  the  case 
of  negotiable  paper,  which  a  bona  fide  pledgee  may  hold, 
though  secured  from  one  having  only  the  possession. 
(98  Mass.  303.) 

Persons  having  possession  of  property  in  a  fiduciary 
capacity,  as  guardians  and  executors,  may  make  a  bind- 
ing pledge  of  such  property,  though  it  is  a  breach  of 
trust  on  their  part.  The  pledgee  in  such  case  must  have 
acted  in  good  faith  to  be  able  to  hold  the  property  for 
advances.  (7  Johns.  Ch.  150.)  Factors  and  commis- 
sion merchants  had  no  authority  at  common  law  to 
pledge  property  belonging  to  their  principals,  but  by 
statutes  known  as  "Factors'  Acts,"  in  a  number  of 
States  they  are  authorized  to  do  so. 

Sec.  691.    SAME  SUBJECT— DELIVERY  IN 
PLEDGE. — Delivery  of  the  property  to  the  bailee  is 
necessary  in  all  bailments.     In  pledge  it  is  especially 
necessary  since  it  is  only  while  the  pledgee  has  possession 
that  he  has  security  for  his  debt.    But  this  delivery  may 
be  actual,  or  constructive;  and  even  a  symbolical  deliv- 
ery, as  of  a  bill  of  lading,  is  sufficient  in  certain  cases. 
(Jewett  V.  Warren,  12  Mass.  300;  Dowd  v.  Natl.  Bank, 
91  U.  S.  618.)     So  a  breach  of  an  executory  agreement 
to  deliver  in  pledge  gives  a  right  of  action,  there  being 
a  consideration  in  this  case.      (Story,  Bailment,  Sec. 
297.)     Where  the  pledgor  remains  in  possession  as  the 
agent  of  the  pledgee,  the  authorities  are  in  dispute  as  to 
the  nature  of  the  transaction;  some  hold  that  it  consti- 
tutes a  mortgage  of  the  property  ( Schouler,  Bailments, 
Sec.  182)  ;  others  hold  the  contract  good  as  between  the 
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parties  if  bona  fide,  and  allow  the  pledgee  to  assume 
actual  possession  and  defeat  attaching  creditors.  But 
under  the  Ohio  statutes,  in  regard  to  one  person  claim- 
ing property  in  the  possession  of  another,  the  creditors 
of  the  owner  could  attach  and  defeat  the  pledgee.*  In 
general  specific  property  must  be  appropriated  to  the 
pledge  or  it  wiU  be  invalid. 

A  summary  of  the  American  authorities  regarding 
delivery  in  pledge,  may  be  given  as  follows:  As  be- 
tween the  parties  to  the  pledge,  the  security  may  be  held 
though  there  was  no  actual  change  of  possession;  this 
is  the  doctrine  of  constructive  delivery.  As  between  the 
parties  and  general  creditors,  such  a  transaction  is  good 
unless  fraud  can  be  shown.  But  as  against  those  acquir- 
ing rights  upon  the  pledged  property  without  notice  of 
the  pledge,  the  pledgee  who  has  not  taken  full  possession, 
generally  fails  to  hold  the  property  alleged  to  have  been 
pledged.  ( In  Ohio  this  is  true  under  the  recording  laws. 
Rev.  Stat.  Ohio,  Sec.  4151.)  Otherwise,  when  a  pur- 
chaser or  other  third  person  gets  possession  of  pledged 
property  without  fault  of  the  pledgee,  such  holder  can- 
not give  title  even  to  a  bona  fide  purchaser  from  him,  the 
only  exception  to  this  rule  being  in  the  case  of  negotiable 
paper.  (Story,  Bailments,  Sec.  299;  Treadwell  v. 
Davis,  34  Cal.  601.) 


*In  a  New  York  case,  where  the  owner  of  property  gave  a 
mere  statement  of  the  fact  of  the  pledge  to  one  creditor  and 
retained  possession  as  agent  of  the  pledgee,  the  courts  held  the 
agreement  good  as  against  attaching  creditors.  (54  N.  Y.  19; 
contra,  see  Schouler,  Bailments,  Sec.  182.) 
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Sec.  692.  SAME  SUBJECT— RIGHTS  OF 
THE  PLEDGEE.— As  a  general  rule,  if  the  use  of 
the  pledged  property  will  not  injure  it,  the  pledgee  may 
use  the  pledged  property  (Lawrence  v.  Maxwell,  53  N. 
Y.  19)  ;  so,  if  its  keeping  be  very  expensive,  he  may  use 
it  in  a  reasonable  manner  in  order  to  defray  such  ex- 
penses. But  all  profits  made  as  a  result  of  such  use 
must  be  credited  uj)on  the  debt.  So,  where  the  use  is 
necessary  to  preserve  the  pledge,  as  to  exercise  a  horse, 
or  milk  a  pledged  cow,  it  is  the  duty  of  the  pledgee  to  so 
use  the  property.  (Story,  Bailments,  Sec.  329;  Red- 
field  on  Bailments,  p.  527;  Geron  v.  Geron,  15  Ala. 
558.) 

If  a  pledgor  defaults  the  pledgee  may  file  a  bill  in 
equity  to  foreclose  and  obtain  a  judicial  sale;  or  he  may 
have  a  receiver  appointed;*  or  he  may  sell  the  pledge 
publicly  and  fairly  without  judicial  process  after  giving 
reasonable  notice  to  the  pledgor  to  redeem.  Notice  to 
the  pledgor  is  always  required.  The  sale,  when  made, 
should  be  a  public  one,  and  the  pledgor  should  have  no- 
tice of  it.  Pledged  securities,  when  paid  in  whole  or  in 
part,  may  be  applied  towards  the  payment  of  the  debt. 
So,  the  pledgee  may  sue  the  pledgor  personally,  and  at- 
tach the  pledged  property,  but  such  an  attachment  is 


*The  remedy  by  foreclosure  is  necessary  where  notice  cannot 
be  given  personally  to  the  pledgor;  and  is  the  safest  method 
where  the  pledge  consists  of  an  article  or  securities  without  a 
recognized  market  value,  as  bonds,  stocks,  and  the  like. 
(BrovvTic,  Bailments,  32;  Strong  v.  Nat'l  Bank  Assoc,  45  N. 
Y.  T18.) 
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construed  to  work  a  waiver  of  his  pledge  lien.  (Drake 
on  Attachments,  540;  Schouler,  Bailments,  Sec.  190.) 

The  pledgor  ratifies  a  sale  by  the  pledgee,  by  accept- 
ing the  surplus  proceeds.  (Hamilton  v.  State  Bank,  22 
la.  306.) 

Articles  held  in  pawn  or  pledge  cannot  be  retained  for 
any  other  debt  or  claim  than  that  for  which  the  goods 
were  pledged,  unless  the  agreement  was  that  they  should 
secure  such  other  debts. 

Sec.  693.  MUTUUM  CONSIDERED.— This  is 
really  no  bailment  under  our  law.  The  term  is  from 
the  Civil  law,  and  indicated  a  deposit  of  goods  to  be 
consumed,  and  returned  in  goods  of  like  kind.  Such  a 
contract  in  American  law  amounts  to  a  sale,  a  few  cases 
to  the  contrary.* 

Sec.  694.  LOCATUM,  OR  HIRED  SERVICES 
IN  CONNECTION  WITH  A  CHATTEL.— We 
have  already  seen  (Sec.  677)  that  bailments  of  this  sort 
are  divided  into  four  classes:  (a)  Hiring  of  a  thing  for 
use,  as  engaging  a  livery  rig.  (b)  Hiring  of  work  and 
labor  upon  a  chattel,  constitutes  an  implied  bailment 
service,  conmion  examples  of  which  are  the  employment 


*Benjamin  on  Sales,  Sec.  2;    and  cases  there  cited. 

In  Inglebright  v.  Hammond,  19  Ohio  337,  it  is  held  that 
where  one  delivers  wheat  to  a  miller,  and  it  is  put  Into  a  bin 
with  other  wheat  of  the  miller,  and  so  much  flour  is  to  be  re- 
turned to  the  owner  of  the  wheat,  that  this  is  a  bailment,  and 
it  is  not  necessary  that  the  flour  to  be  delivered  should  be  made 
out  of  the  identical  wheat  delivered.  Many  cases  in  other  States 
hold  the  contrary  of  this.  (Johnston  v.  Beaver,  37  la.  200; 
Rice  v.  Nixon,  97  Ind.  97.) 
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of  a  blacksmith  to  shoe  a  horse,  a  tailor  to  make  a  suit 
from  cloth  furnished,  and  the  like,  (c)  Hiring  of  care 
and  service,  thus,  the  simple  employment  of  one  to  as- 
sume the  care  and  custody  of  a  chattel  involves  a  bail- 
ment service,  examples  of  which  are,  warehousemen, 
wharfingers,  innkeepers,  managers  of  parcel  rooms,  and 
the  like.  These  being  bound  to  use  ordinary  care  and 
skill  in  keeping  and  protecting  the  articles  placed  in 
their  custody,  unless  for  special  reasons  the  law  has  in- 
creased their  liability,  (d)  Hiring  of  the  carriage  of 
goods.f 

Sec.  695.  SAME  SUBJECT— MEASURE  OF 
LIABILITY. — Ordinary  care  and  skill  is  required  of 
bailees  for  hire,  hence  ordinary  care  is  the  measure  of 
their  liabiHty.    As  has  been  seen,  if  the  bailment  service 


fWarehousemen.  A  warehouseman  is  one  who  stores  goods 
in  a  building  for  reward.  He  is  held  only  to  ordinary  care, 
and  is  not  liable  for  goods  stolen  by  his  employes,  nor  for  loss 
by  fire,  unless  he  is  negligent.  His  ordinary  care  extends  to 
seeing  that  the  warehouse  is  safely  constructed  and  guarded. 
For  falsely  representing  his  building  to  be  fireproof  he  will  be 
hable  for  loss  by  fire.  (Hickey  v.  Morrell,  102  N.  Y.  454; 
31  Tex.  77;  Browne,  Bailments,  50.) 

Wharfingers.  A  wharfinger  is  a  person  keeping  a  wharf  for 
the  receipt  of  goods  for  hire.  (Rodgers  v.  Stophel,  32  Pa.  St. 
111.)  His  responsibility  is  similar  to  that  of  a  warehouseman, 
his  duty  being  to  exercise  ordinary  care  in  the  guarding  of  the 
goods,  and  the  construction  of  the  wharf  and  landing.  (Barrett 
V.  Black,  56  Me.  498;    Willey  v.  Allegheny  City,  118  Pa.  St. 

490.) 

Agisters.  An  agister  is  one  who  pastures  cattle  for  hire.  He 
is  charged  with  ordinary  care  only,  and  is  only  answerable  for 
ordinary  or  gross  negligence.    He  must  keep  his  grounds  fenced, 
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is  rendered  by  one  in  connection  with  a  calling  or  profes- 
sion in  which  special  or  technical  knowledge  or  skill  is 
required,  the  bailee  assuming  to  exercise  such  a  profes- 
sion must  employ  such  knowledge  and  dexterity  as  pru- 
dent and  competent  men  of  the  same  profession  and  in 
the  same  locality  employ  in  the  like  occupation. 

Sec.  696.  SAME  SUBJECT— RIGHT  TO  COM- 
PENSATION FOR  SERVICE.— Upon  performing 
the  desired  service  the  bailee,  who  has  been  engaged  to 
perform  a  bailment  service,  becomes  entitled  to  full  com- 
pensation for  such  service,  if  performed  according  to 
the  contract  and  in  a  reasonably  careful  and  workman- 
like manner.  There  is  some  difference  of  opinion  as  to 
whether  a  bailee  is  entitled  to  pay  for  a  partly  performed 
service.  Where  there  was  no  default  or  negligence  on 
the  part  of  the  bailee,  as  in  the  case  where  a  partly 
completed  carriage  was  destroyed  by  fire,  the  bailor 
must  compensate  for  the  work  done.  (Story,  Bail- 
ments, Sec.  426.)  But  this  rule  may  be  changed  by 
express  contract,  and  does  not  apply  where  the  work- 
man furnishes  both  the  work  and  the  materials  from 
which  an  article  is  to  be  manufactured.  The  earlier 
rule  was,  that  if  the  bailee  was  in  default  for  not  com- 
pleting the  service,  he  could  recover  no  compensation 


and  protect  the  bailed  animals  from  infection  by  diseaise  from 
other  cattle  of  his  own.  (Sargeant  v.  Slack,  47  Vt.  674;  Browne, 
Bailments,  47,  48.) 

In  the  next  chapter,  under  the  head  of  Exceptional  Bailees, 
Innkeepers,  Carriers,  Postmasters,  and  Express  and  Telephone 
Companies  will  be  considered  at  length. 
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whatever.  (Denew  v.  Daverell,  3  Camp.  451.)  The 
later  cases  give  the  workman  compensation  for  the  part 
he  has  done,  that  is,  allow  him  to  recover  on  a  quantum 
meruit,  less  damages  for  the  breach  of  the  agreement. 
So,  where  he  has  rendered  services  different  from  those 
which  were  contracted  for,  he  is  allowed  to  recover  on 
a  quantum  meruit,  and  from  this  amount  the  bailor 
can  offset  damages  for  the  breach  of  the  contract. 

Sec.  697.  SAME  SUBJECT— BAILEE'S  LIEN 
FOR  SERVICES.— The  bailee  has  a  lien  for  his  work 
or  services.  Generally  such  a  lien  can  exist  only  when 
the  bailment  service  has  been  rendered  with  the  knowl- 
edge and  consent  of  the  owTier.  (Small  v.  Robinson, 
69  Me.  425.)  But  if  the  service  is  done  on  the  property 
at  the  instance  of  one  whom  the  owner  has  permitted 
to  treat  the  article  as  his  own,  the  bailee's  lien  will  hold 
though  the  charge  is  made  to  such  person.  (White  v. 
Smith,  15  Vroom  105.)  The  bailee's  lien  covers  every 
part  of  the  property  delivered  on  one  contract  for  work, 
on  any  part  of  it,  but  he  cannot  charge  a  part  on  which 
he  fails  to  perform  agreed  work  for  work  on  any  other 
part.  (Hensel  v.  Noble,  95  Pa.  St.  345;  Pierce  v. 
Schenk,  3  Hill  28.) 

The  lien  of  the  bailee  may  be  waived  or  lost  by  a  vol- 
untary surrender  of  the  entire  property  to  the  bailor,  or 
by  refusal  to  deliver  the  property  to  the  bailor  on  some 
other  ground  than  that  of  the  lien.  ( Sensenbrenner  v. 
Matthews,  48  Wis.  250;  Hanna  v.  Phelps,  7  Ind.  21.) 
So,  if  the  bailee  agrees  to  give  the  bailor  credit,  or  to 
look  to  some  third  person  for  his  compensation,  the  lien 
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will  be  waived.  (Browne,  Bailments  60-61.)  The  lien 
is  superior  to  the  right  of  attaching  creditors,  and  as- 
signees of  the  bailor.  But  is  discharged  on  payment 
or  tender  of  the  amount  due.* 


*  Most  bailees  for  rcAvard  have  a  lien  upon  or  right  of  retain- 
ing the  thing  bailed,  until  they  have  received  their  remunera- 
tion, with  this  obvious  exception,  that  the  nature  of  the  bail- 
ment be  not  such  as  necessarily  to  preclude  the  bailee  from 
claiming  the  uninterrupted  possession  of  the  chattels,  as  in  the 
case  of  a  horse-trainer.  (5  Mee.  &  W.  350.)  The  common 
law  right  of  lien  arises  in  three  cases:  First,  where  the  bailee 
has  bestowed  labor  or  expense  to  alter  or  improve  the  chattels 
(5  Mau.  &  S.  180)  ;  secondly,  where  the  bailee  was  compellable 
to  receive  the  chattel,  as  in  the  case  of  a  carrier  or  Innkeeper 
(2  B.  &  Aid.  283)  ;  lastly,  where  the  party  in  possession  has 
saved  the  chattel  from  peril  by  sea,  or  has  recovered  It  after 
actual  loss  at  sea,  or  capture  by  an  enemy ;  In  which  case  he 
may  retain  It  until  he  is  remunerated  for  the  salvage.  (Ld. 
Raym.  393;  8  East  57.)  A  lien  is  special;  I.  e.,  confined  to 
the  particular  demand  which  arises  In  respect  of  the  thing  de- 
tained, unless  extended  by  special  agreement  or  by  the  usage 
of  the  particular  business.  Into  a  general  lien,  for  the  entire 
balance  due  in  respect  of  the  mutual  dealings  of  the  parties  in 
that  business.  This  general  lien  has  been  allowed  In  the  case 
of  a  factor  (4  B.  &  Al.  27),  wharfinger  (McClel.  &  Y.  173), 
packer  (1  Atk.  228),  calico  printer  (3  Esp.  268),  insurance 
broker  (2  East  523),  stereotype  printer  (Mood  &  M.  465),  at- 
torney (Doug.  104;  2  Hare  177).  But  carriers  are  not  entitled 
to  such  a  general  lien,  and  the  courts  do  not  encourage  usages 
of  this  nature.  (7  East  229.)  The  lien  of  an  Innkeeper  is 
necessarily  general.  (7  Car.  &  P.  67;  see  3  Mee.  &  W.  248.) 
Note  to  Cooley's  Bl.  Com.  II  451. 

The  student  Is  also  referred  to  what  has  been  said  concerning 
liens  under  the  subject  of  Agency  In  this  volume  of  the  Cyclo- 
pedia of  Law. 


CHAPTER  III. 

EXCEPTIONAL  BAILEES  CONSIDERED. 

Sec.  698.  WHY  CALLED  EXCEPTIONAL 
BAILEES. — In  the  present  chapter  we  have  to  con- 
sider certain  classes  of  bailees,  who,  by  reason  of  the 
special  and  peculiar  rules  of  law  governing  their  lia- 
bility, may  be  termed  exceptional  bailees.  The  policy 
of  the  law,  as  we  shall  see,  varies  the  measure  of  their 
several  liabilities  without  regard  to  the  principles  which 
we  have  seen  usually  governing  in  bailments.  Thus, 
the  liability  of  a  common  carrier  is  complete,  and  he  is 
said  to  be  an  insurer;  the  liability  of  the  innkeeper  is 
less  extensive,  while  in  the  case  of  government  officers 
there  is  scarcely  any  liability  at  all.  Chief  among  these 
exceptional  bailees  are  innkeepers,  postmasters,  and 
common  carriers,  whether  of  persons  or  goods,  also 
express  and  telegraph  companies.  These  we  shall  con- 
sider in  their  order. 

I.  Innkeepers. 

Sec.  699.     AN     INNKEEPER     DEFINED.— 

Whoever  keeps  his  house  open  regularly  and  for  reward 
as  a  public  house,  for  the  lodging,  refreshing  and  enter- 
tainment of  travelers,  is  an  innkeeper. 

In  early  times  to  constitute  an  innkeeper  the  person 
had  to  entertain  the  traveler's  horse,  as  well  as  himself, 
but  now  there  may  be  an  inn  without  the  inn-stables, 

184 
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(Pinkerton  v.  Woodward,  33  Cal.  557.)  The  requi- 
sites of  an  inn  are:  a  public  house,  open  to  all  comers 
(Wintermute  v.  Clarke,  5  Sandf.  247),  furnishing  lodg- 
ing and  entertainment  regularly  (Howth  v.  Franklin, 
20  Tex.  798),  to  travelers,  and  for  reward.  (Dickerson 
V.  Rodgers,  4  Humph.  179.)* 

Sec.  700.  WHO  ARE  NOT  INNKEEPERS.— 
Certain  public  resorts,  which  might  apparently  be 
deemed  inns,  are  not  so  considered  in  law;  thus,  saloons, 
public  houses,  restaurants,  and  the  like,  furnishing  only 
food  and  not  lodging,  are  not  inns.  (Mulliner  v.  Flor- 
ence, 3  Q.  B.  Div.  484;  35  Conn.  183.)  The  importance 
of  making  the  distinction  lies  in  the  fact  that  a  different 
degree  of  care  is  required  of  the  innkeeper  than  of  those 
who  are  not  innkeepers. 

And  boarding-house,  or  lodging-house  keepers  are 
not  innkeepers,  since  they  do  not  hold  themselves  out 
to  keep  travelers,  and  the  liability  is  not  so  extensive 
as  innkeepers.  If  any  property  of  the  boarder  or  lodger 
is  given  them  to  keep,  then-  liability  is  governed  by  the 
ordinary  rules  applicable  to  bailees,  no  special  care  be- 
ing required  of  them.  (Clark  v.  Burns,  118  Mass.  275; 
Pinkerton  v.  Woodward,  supra.) 

So,  sleeping-car  companies  and  steamship  companies, 

*Many  old  rules  applying  to  inns  in  stage  coach  days,  when 
the  wayside  inn  was  of  so  much  importance  in  travel,  have  lost 
much  of  their  former  force  and  significance  by  the  wonderful 
changes  in  the  method  of  transportation.  And  by  statutes  in 
the  various  States  innkeepers  have  been  exempted,  more  or  less, 
from  the  excessive  liability  imposed  upon  them  by  the  policy  of 
the  common  law. 
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as  a  rule  are  not  deemed  to  be  innkeepers  though  pas- 
sengers are  lodged  and  fed  by  them.*  The  reason  some- 
times given  for  their  not  being  held  to  the  strict  lia- 
bility of  an  innkeeper  is,  that  the  liability  af  innkeepers 
was  developed  in  earlier  times,  when  the  danger  from 
lawlessness  was  great,  and  this  was  a  necessary  pro- 
vision to  secure  the  safety  and  protection  of  travelers. 
Now  that  the  reason  of  the  rule  of  stricter  liability  is 
practically  at  an  end,  it  is  claimed  that  the  severity 
of  the  rule  should  be  modified.  Again,  it  is  urged  in 
favor  of  sleeping-car  companies  that  the  company  does 
not  have  full  control  of  its  cars,  they  being  in  charge 
of  the  conductor  of  the  railway  company  who  may  enter 
to  take  tickets,  etc.,  hence  their  business  is  to  be  distin- 
guished from  that  of  an  innkeeper. 

Sec.  701.  INNKEEPER'S  LIABILITY  CON- 
SIDERED.— The  general  doctrine  is  that  the  inn- 
keeper becomes  the  insurer  of  the  guest's  property  in 
the  inn,  and  that  he  is  liable  for  its  safekeeping  and  re- 
turn to  the  guest,  unless  he  can  show  that  the  loss  or 
damage  was  caused  by  the  act  of  God,  the  public  enemy, 
or  the  negligence  of  the  guest  or  his  servants.  ( Hulett 
V.  Swift,  33  N.  Y.  571;  Sibley  v.  Aldrich,  33  N.  H. 


*Pullman  Palace  Car  Co.  v.  Smith,  73  El.  360;  Pullman 
Pal.  C.  Co.  V.  Gavin,  93  Tenn.  53,  42  Am.  St.  Rep.  902. 
Contra,  see  Pullman  Pal.  C.  Co.  v.  Lowe,  28  Neb.  239,  26  Am. 
St.  Rep.  325. 

In  the  last  case  the  Pullman  Company  was  held  responsible 
for  the  loss  of  a  passenger's  overcoat  given  to  the  porter,  on 
the  ground  that  it  was  practically  an  innkeeper  and  subject  to 
the  same  rules  as  to  its  liability. 


EXCEl"riONAL  BAILEES.  187 

553;  Clute  v.  Wiggins,   14  Johns.   175;  Story,  Bail- 
ments, Sec.  465.) 

The  innkeeper  is  held  to  a  greater  degree  of  care  than 
ordinary  bailees,  some  cases  holding,  as  above,  that  he 
is  liable  for  all  losses  to  property  of  the  guest  brought 
within  the  inn,  unless  he  can  show  positively  that  he 
was  free  from  negligence.  Under  this  rule  he  is  ex- 
cused only  for  losses  arising  from  inevitable  accident, 
styled  also  act  of  God,  the  public  enemy,  and  the  negli- 
gence of  the  guest.  (Walker,  Am.  Law,  "Bailments.") 
Schouler  states  the  true  rule  as  to  the  innkeeper's  lia- 
bility to  be,  that  he  is  bound  to  take  extraordinary  care, 
and  further  it  is  said  that  he  guarantees  the  good  con- 
duct of  all  persons  admitted  to  the  inn,  is  liable  for 
goods  stolen  from  the  inn,  but  is  not  liable  for  purely 
accidental  casualties,  riots,  or  force  from  without. 
( Schouler,  Bailments,  Sec.  261 ;  Cutler  v.  Bonney,  30 
Mich.  259.)  Other  authorities  simply  hold  him  to  a 
very  high  degree  of  care,  and  relieve  him  from  loss  by 
fire,  robbery  and  the  like.  (Browne,  Bailments,  81; 
Johnson  v.  Richardson,  17  111.  302;  Howth  v.  Frank- 
lin, 20  Tex.  798.) 

Sec.  702.  SAME  SUBJECT— FOR  WHAT 
PROPERTY  LIABLE.— The  innkeeper  is  said  to  be 
hable  for  all  the  property,  whether  money  or  valuables, 
of  the  guest  brought  within  the  inn,  to  any  extent. 
(Armistead  v.  Wilde,  17  Q.  B.  261;  Walsh  v.  Porter- 
field,  87  Pa.  St.  376;  Smith  v.  Wilson,  36  Minn.  334.) 
But  for  this  exceptional  liability  to  apply,  the  owner 
of  the  goods  must  be  a  guest  at  the  inn.     (Tajdor  v. 
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Downey,  62  N.  W.  Rep.  716.)  The  liability  for  the 
property  of  the  guest  begins  as  soon  as  the  goods  are 
brought  within  the  walls  of  the  inn.  Thus,  a  sleigh 
loaded  with  grain  placed  in  an  adjoining  outhouse, 
where  such  goods  were  usually  placed,  was  held  to  be 
within  the  inn.  (Clute  v.  Wiggins,  14  Johns.  198.) 
And  it  is  held  that  the  liability  attaches  before  the  goods 
come  within  the  inn,  as  where  they  are  given  into  the 
custody  of  the  inn  porter  at  the  railway  station. 
(Browne,  Bailments,  84.)  But  where  the  guest  assumes 
exclusive  charge  of  the  goods  the  innkeeper  is  not  re- 
sponsible for  them.  {Fuller  v.  Coates,  18  O.  St.  343.) 
He  may  refuse  to  receive  offensive,  perishable,  bulky, 
or  injurious  property,  but  if  received  he  is  liable  for  its 
safekeeping.  (Howe  Machine  Co.  v.  Pease,  49  Vt. 
477;  Hilton  v.  Adams,  71  Me.  19.)* 


*It  will  be  noticed  that  the  decisions  are  not  uniform  as  to 
the  innkeeper's  liability,  some  holding  him  to  be  almost  an  in- 
surer, others  excusing  him  from  liability  for  loss  arising  from 
accidental  casualties  without  negligence  on  his  part. 

Also  by  statute  in  some  States  the  liability  of  the  innkeeper 
is  modified,  as  by  reducing  his  liability  for  losses  by  fire,  and 
providing  that  the  guest's  valuables  shall  be  kept  in  a  safe,  and 
if  the  guest  fails  to  deliver  them  up  to  be  put  in  the  safe  the 
innkeeper's  liability  becomes  only  that  of  the  ordinary  bailee. 
(Elcox  V.  Hill,  98  U.  S.  218;  Hyatt  v.  Taylor,  42  N.  Y.  259; 
Stewart  v.  Parsons,  24  Wis.  241.) 

The  common  law  rule  holding  the  innkeeper  liable  for  all 
of  the  guest's  property  and  to  any  extent  is  modified  in  some 
cases  by  the  courts,  and  his  liability  limited  to  the  ordinary 
baggage  necessary  for  the  journe}',  and  suitable  to  the  guest's 
station  in  Hfe.     (Pettigrcw  v.  Barnum,  11  Md.  434;    Noble  v. 


EXCEPTIONAL  BAILEES.  189 

Sec.  703.  SAME  SUBJECT— LIABILITY  AS 
TO  THE  PERSON  OF  THE  GUEST.— The  inn- 
keeper's liability  as  to  the  person  of  the  guest  is  not  so 
strict  as  for  the  guest's  property,  for  the  evident  reason 
that  the  guest  is  able  to  look  after  himself  somewhat, 
and  is  not  within  the  control  of  the  innkeeper  to  the 
same  extent  as  the  property.  Still,  it  is  his  duty  to  pro- 
tect the  guest  while  he  is  at  the  inn.  He  should  protect 
the  guest  from  assault  or  insult  by  his  servants  or  others 
within  the  inn.  (Rommel  v.  Schambacher,  120  Pa.  St. 
579.)  He  becomes  liable  for  exposing  the  guest  to  con- 
tagious diseases,  as  smallpox,  while  at  the  inn.  ( Gilbert 
V.  Hoffman,  66  la.  205.)  And  dare  not  eject  a  sick 
person  from  the  inn,  in  a  storm,  and  without  covering, 
though  the  person  is  intoxicated  and  troublesome.  (Mc* 
Hugh  V.  Schlosser,  159  Pa.  St.  480.) 

Sec.  704.  SAME  SUBJECT— OTHER  DU- 
TIES IMPOSED  ON  INNKEEPER.— He  is  to 
furnish  lodging  and  entertainment  to  all  who  apply  to 
the  extent  of  his  accommodations,  if  the  applicants  are 
suitable  persons  and  able  to  pay  for  their  accommoda- 
tion. This  is  a  duty  which  is  imposed  upon  him  by 
reason  of  the  public  calling  which  he  has  assumed,  and 
he  becomes  civilly  liable  for  refusing  to  accept  suitable 
guests,  and  may  also  be  indicted  for  such  refusal.     (Rex 

Milliken,  74  Me.  225.)  The  last  case  holding  that  a  reasonable 
amount  of  money,  $40  contained  in  a  trunk  for  traveling  ex- 
penses, was  proper  baggage  for  which  the  innkeeper  became 
liable.  So  are  a  watch,  chain  and  jewels.  (Maltby  v.  Chap- 
man, 25  Md.  310.) 
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V.  Ivens,  7  C.  &  P.  213.)  He  may  demand  his  pay  in 
advance,  especially  if  the  guest  has  no  baggage  or  ef- 
fects with  him.  And  he  may  exclude  disorderly  or  dis- 
eased persons  and  those  unable  to  pay,  or  refuse  to  re- 
ceive them.  (Markham  v.  Brown,  8  N.  H.  523.)  But 
he  may  not  select  certain  guests  and  exclude  others 
while  he  has  room. 

Sec.  705.  WHO  ARE  GUESTS.— Any  person 
who  visits  an  inn  for  the  purpose  of  receiving  lodging 
and  entertainment,  with  no  illegal  purpose  in  view,  is  a 
guest.  One  becomes  a  guest  by  entering  the  inn  and 
registering  his  name,  or  by  depositing  property,  with 
the  intention  of  staying  and  eating  and  sleeping  at  the 
inn.  And  it  is  held  that  the  relation  begins  when  the 
traveler  hands  his  check  to  a  porter  at  the  station  and 
enters  the  proper  stage  for  the  inn.  (Browne,  Bail- 
ments, 77;  Coskery  v.  Nagle,  83  Ga.  696.) 

The  liability  of  the  innkeeper  depending  on  the  re- 
lation of  landlord  and  guest,  he  is  not  liable  as  such, 
where  persons  are  attending  a  ball  given  by  a  fire  com- 
pany and  ledK^e  articles  with  the  servants  to  be  cared 
for;  and  in  the  absence  of  negligence  he  will  not  be  lia- 
ble if  such  articles  are  lost.  (Carter  v.  Hobbs,  12  Mich. 
52.)  So,  one  staying  at  an  inn  on  a  special  contract  by 
the  week  or  month  becomes  a  boarder,  and  is  in  no  sense 
a  traveler  or  guest,  and  his  goods  are  protected  only  by 
the  ordinary  rules  of  bailees.  Though  it  is  held  that  it 
is  not  the  mere  fact  of  his  paying  by  the  week  or  the 
length  of  his  stay  that  distinguishes  him  as  a  boarder, 
rather  than  a  guest;  the  important  test  being,  is,  or  is 
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he  not,  receiving  entertainment  as  a  transient  incumbent, 
with  the  right  to  leave  at  any  time.* 

Residents  of  a  town  boarding  regularly  at  a  hotel 
are  not  guests.  (Schouler,  Bailments,  Sec.  256;  John- 
son V.  Reynolds,  3  Kans.  257.)  Neither  is  a  person 
who,  living  in  the  town,  takes  lodging  at  the  inn  for  an 
immoral  purpose.     (Curtis  v.  Murphy,  63  Wis.  4.) 

A  traveler  becomes  a  guest  as  soon  as  he  enters  the 
inn,  or  even  before,  and  it  is  not  necessary  for  him  to 
remain  and  take  lodging  to  charge  the  innkeeper,  the 
taking  of  dinner,  purchasing  a  drink,  and  the  like  have 
been  held  to  constitute  one  a  guest.  (Read  v.  Amidon, 
41  Vt.  15;  McDonald  v.  Edgerton,  5  Barb.  560.) 

Sec.  706.  WHEN  THE  LIABILITY  CEASES. 
— The  innkeeper's  liability  continues  only  while  the  rela- 
tion of  landlord  and  guest  continues,  and  terminates 
when  it  ceases,  except  towards  the  baggage  of  the  guest, 
as  to  which  his  liability  continues  for  a  reasonable  time 
to  effect  its  removal.  (Miller  v.  Peeples,  60  Miss.  819; 
Adams  v.  Clem,  41  Ga.  Q5 ;  Bendetson  v.  French,  46  N. 
Y.  266.)  If  the  baggage  is  left  any  considerable  period 
the  liability  changes  to  that  of  an  ordinary  bailee,  but 
where  the  guest  left  at  noon,  leaving  instructions  to 
send  his  trunk  by  the  four  o'clock  boat,  and  it  was  lost 


*Hancock  v.  Rand,  94  N.  Y.  1.  In  this  case,  a  leading  one, 
the  late  Gen.  Hancock,  was  staying  with  his  wife  and  family 
at  a  hotel,  and  had  been  there  for  seven  months,  having  no 
permanent  home  at  the  time.  Valuables  belonging  to  the  Gen- 
eral were  lost  while  in  the  inn,  and  the  proprietor  was  held 
responsible  on  the  ground  that  they  were  guests. 
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by  sending  it  to  the  wrong  boat,  the  innkeeper's  stricter 
liability  was  held  to  continue  and  to  make  him  respon- 
sible for  the  loss.     (Giles  v.  Fauntleroy,  13  Md.  126.) 

Sec.  707.  CIRCUMSTANCES  RELIEVING 
THE  INNKEEPER. — The  innkeeper  may  relieve 
himself  from  liability  by  showing  negligence  on  the  part 
of  the  guest  or  the  guest's  servants;  also  by  showing 
that  the  guest  had  taken  the  care  of  the  goods  upon 
himself,  or  by  his  own  neglect  exposed  them  to  peril. 
Thus,  if  a  guest  takes  his  goods  from  his  room  and 
from  the  ordinary  care  and  custody  of  the  innkeeper, 
into  his  own  exclusive  custody  and  care,  or  puts  them 
into  a  place  not  designated  by  the  landlord,  and  im- 
usually  dangerous,  the  innkeeper  is  not  liable  if  they 
are  stolen  or  lost.  And  the  innkeeper  may  make  any 
reasonable  and  proper  rules  for  securing  the  safety  of 
the  guest's  goods,  and  if  these  requirements  are  not  ob- 
served by  guests  having  knowledge  of  them,  and  the 
goods  are  lost  solely  through  neglect  to  follow  them, 
the  innkeeper  will  not  be  liable.  (Fuller  v.  Coates,  18 
Ohio  St.  343.) 

Sec.  708.  LIABILITY  LIMITED  BY  STAT- 
UXE. — By  State  statutes  the  liability  of  the  innkeeper 
who  provides  a  safe  for  the  deposit  of  the  guest's  money 
and  valuables,  and  complies  with  the  statutory  require- 
ments, as  to  giving  notice  of  the  existence  of  the  safe 
and  the  limitation  of  his  liability,  will  not  be  liable  for 
the  loss  of  such  articles  not  so  deposited,  unless  lost  by 
the  theft  or  negligence  of  the  innkeeper  or  his  servants.* 


*Rev.  Stat.  Ohio,  Sec.  4427. 
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And  as  to  other  articles  the  mnkeeper's  liability  may 
be  limited  to  a  stated  amount  to  each  trunk,  valise  or 
parcel  of  the  guest,  unless  by  special  agreement  with 
the  guest  he  assumes  liability  for  a  greater  amount.f 

Sec.  709.  INNKEEPER'S  REMEDIES  FOR 
SECURING  HIS  REWARD.— The  innkeeper  is 
entitled  to  compensation  from  his  guest  for  his  enter- 
tainment and  the  care  of  his  property,  and  this  the  law 
affords  him  various  methods  of  securing:  Thus,  he  is 
permitted  to  demand  his  pay  in  advance;  is  given  a 
right  to  retain  any  baggage  or  property  of  the  guest  un- 
til his  bill  is  paid;  may  bring  a  civil  action  against  the 
guest  for  the  amount,  and  frequently  by  statute,  has  a 
criminal  action  against  the  impecunious  or  misrepresent- 
ing guest  for  securing  board  and  lodging  with  intent 
to  defraud.* 

The  lien  of  the  innkeeper  for  his  reward  covers  all 
goods  of  the  guest  brought  wdthin  the  inn.     (Grinnell 

fRev.  Stat.  Ohio,  Sec.  4427a.  This  section  provides  that  the 
liability  of  an  innkeeper  in  Ohio  shall  be,  as  respects  other  prop- 
erty than  money,  valuables,  and  the  like,  that  of  a  depositary 
for  hire,  and  limits  the  amount  to  be  recovered  in  any  case  to 
$150  for  each  trunk  and  contents,  $50  for  each  valise,  and 
$10  for  each  parcel,  unless  by  special  written  contract  the  lia- 
bility is  increased. 

As  against  these  modifications  of  his  liability,  in  Ohio,  the 
innkeeper  is  criminally  liable  as  an  embezzler  for  fraudulently 
converting  the  guest's  property,  and  punished  as  for  larceny  of 
the  same  amount.     (Rev.  Stat.,  Sec.  6844.) 

*Rev.  Stat.  Ohio,  Sec.  7076a.  This  section  extends  to  board- 
ing and  eating-houses,  as  well  as  inns,  but  docs  not  apply  to 
regular  boarders,  or  those  who  have  been  boarded  on  credit. 
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V.  Cook,  3  Hill  485.)  But  the  relation  of  guest  must 
exist  and  the  lien  does  not  attach  as  against  a  mere 
boarder.  (Mowers  v.  Fethers,  61  N.  Y.  38.)  It  does 
not  matter  that  the  guest  is  not  the  owner  of  the  goods; 
the  lien  attaches  though  he  is  a  mere  custodian  or  bailee 
of  the  property.  The  fundamental  principle  of  law 
that  the  owner  of  property  cannot  be  deprived  of  his 
property  by  a  wrongdoer  is  superseded  here  because  of 
the  superior  equity  or  right  of  the  innkeeper  to  com- 
pensation for  a  service  which  he  dare  not  refuse  to  ren- 
der. (Schouler,  Bailments,  Sec.  293;  Singer  Co.  v. 
Miller,  52  Minn.  516;  Cook  v.  Kane,  13  Oreg.  482.) 

The  landlord's  lien  at  common  law  was  a  mere  right 
to  retain,  without  the  right  to  sell.  But  now,  by  stat- 
utes in  some  States,  he  has  the  right  to  sell  the  property 
at  open  public  sale.  And  State  statutes  may  extend  the 
lien  of  the  innkeeper  to  cover  the  property  of  a  mere 
boarder,  or  give  the  right  of  lien  to  a  boarding-house 
keeper.     (Browne,  Bailments,  90.) 

II.  Postmasters. 

Sec.  710.  POSTMASTER  IS  A  PUBLIC  OF- 
FICER.— A  postmaster  is  a  public  officer,  and  not 
technically  a  bailee.  So  the  assistants  or  clerks  in  the 
office,  appointed  and  sworn  in  as  required  by  law,  are 
public  officers.  The  government  is  the  bailee,  and  these 
officers  are  simply  its  servants.  ( Spence  v.  Harvey,  22 
Cal.  336,  83  Am.  Dec.  69.) 

Sec.  711.  THE  RULE  OF  LIABILITY.— The 
government  itself  is  not  liable  at  the  suit  of  individuals, 
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because  it  is  the  supreme  and  sovereign  authority, 
neither  is  it  liable  to  individuals  for  the  acts  of  its  offi- 
cers and  agents.  But  the  government  may  and  does 
provide  for  adjusting  and  satisfying  legitimate  claims 
preferred  against  it,  and  unless  it  does  so  provide,  there 
is  no  remedy.* 

So,  on  grounds  of  convenience  and  public  policy  to 
prevent  officers  of  government  from  being  interfered 
with  in  the  prosecution  of  their  official  acts,  they  are, 
as  a  rule,  protected  from  suits  by  individuals,  and  in 
general  are  not  liable  to  individuals  for  official  acts,  nor 
for  the  misfeasance  or  positive  wrongs,  nor  for  the  non- 
feasance, negligence  or  omissions  of  duty  of  their  official 
subordinates.! 

Sec.  712.  SAME  SUBJECT— EXCEPTIONS. 
— The  postmaster  and  his  assistants  may  be  held  re- 
sponsible for  any  loss  arising  from  a  flagrant  violation 
of  instructions,  or  for  their  own  willful  and  fraudulent 
misconduct.  (Bishop  v.  WiUiamson,  11  Me.  495; 
Hutchins  v.  Brackett,  22  N.  H.  252.)     So,  where  it  is 


*See  Sec.  184,  Vol.  2,  Cyclopedia  of  Law. 

fA  governmental  officer,  said  Chief  Justice  Marshall,  in  Mar- 
bury  V.  Madison,  1  Cranch  166,  "is  accountable  only  to  his 
country  in  his  political  character,  and  to  his  conscience."  But 
he  may  now  be  required  to  perform  his  ministerial  duties.  (Mar- 
tin V.  Ingham,  38  Kan,  641 ;  Harpending  v.  Haight,  39  Cal. 
189).  But  for  acts  within  the  authority  and  power  of  the 
public  officer,  performed  by  him  in  the  prescribed  manner,  he  is 
granted  immunity  from  suits  at  the  instance  of  individuals. 
(Highway  Commissioners  v.  Ely,  54  Mich.  175;  Grider  v.  Tally, 
77  Ala.  422;  Keenan  v.  Southworth,  110  Mass.  473.) 
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the  duty  of  the  postmaster  to  employ  his  official  subor- 
dinates, and  he  negligently  employs  unfit  persons,  fails 
to  make  them  observe  the  regulations,  or  carelessly  con- 
ducts the  affairs  of  his  office,  he  may  make  himself  liable 
if  loss  results.  Thus,  where  the  postmaster  was  negli- 
gent in  the  management  of  the  office,  and  allowed  clerks 
in  his  store  where  the  office  was  kept,  to  have  access  to 
and  handle  the  mails,  and  a  loss  resulted  by  the  theft 
of  a  letter,  he  was  held  liable.  (Ford  v.  Parker,  4  Ohio 
St.  576.)  He  would  also  be  liable  where  he  authorized 
or  co-operated  in  performing  illegal  or  wrongful  acts. 
(Fitzgerald  v.  Burrill,  106  Mass.  446.) 

These  rules  apply  to  collectors  of  customs,  and  in 
some  cases  are  held  to  apply  to  mail  contractors  (Con- 
well  V.  Voorhees,  13  Ohio  St.  523;  Hutchins  v.  Brack- 
ett,  supra),  but  the  better  rule  is  said  to  be  that  mail 
contractors  are  not  public  officers,  and  hence  become 
liable  for  the  torts  and  negligences  of  their  assistants 
and  employes,  independent  of  the  question  of  their  own 
negligence  in  employing  them.  (Mechem  on  Public 
Officers,  Sees.  713,  791-795;  Sawyer  v.  Corse,  17  Gratt. 
230;  Foster  v.  Metts,  55  Miss.  77.) 

III.  Carriers. 

Sec.  713.  CARRIERS  DEFINED.— Carriers  in- 
clude all  persons  engaged  in  the  transportation  of  goods 
or  persons;  they  are  divided  into,  1,  Private  or  special 
carriers,  and,  2,  Public  or  common  carriers. 

Sec.  714.  PRIVATE  OR  SPECIAL  CARRIER 
CONSIDERED. — A  private  or  special  carrier  is  one 


EXCEPTIONAL   BAILEES.  197 

who  undertakes  to  carry  goods  or  persons  for  reward 
only  on  some  special  occasions,  and  does  not  make  hired 
transportation    his    general    calling.      Thus,    where    a 
farmer  making  regular  trips  to  market  to  sell  his  farm 
products,  carries  the  goods  of  merchants  or  others  on  his 
return  trips,  his  carriages  of  these  goods  was  held  to  be 
special  and  individual  transactions,  and  did  not  consti- 
tute him  a  common  carrier.     ( Samms  v.  Stewart  &  Mc- 
Kibben,  20  Ohio  70. )     The  essential  distinction  between 
public  and  private  carriers  is  the  fact  whether  the  car- 
rier transports  for  everybody  or  for  particular  persons. 
Sec.  715.      SAME    SUBJECT— THEIR    LIA- 
BILITY.— The  special  carrier  is  only  liable  as  an  ordi- 
nary bailee  for  hire,  that  is,  he  is  only  required  to  exer- 
cise ordinary  care  and  diligence,  unless  by  special  con- 
tract he  assumes  a  stricter  liability.     ( Samms  v.  Stewart, 
supra.)     The  carriage  of  goods  not  being  his  chief  call- 
ing, the  law  has  not  found  it  necessary  to  imj^ose  upon 
him  the  same  responsibility  which  we  shall  see  is  im- 
posed upon  common  carriers.     Special  carriage  being 
for  reward  constitutes  a  mutual  benefit  bailment,  the 
liability  being  the  same  as  the  ordinary  bailee  for  hire, 
but  the  liability  of  a  common  carrier  is  enlarged  on 
grounds  of  public  policy.     (Coggs  v.  Bernard,  2  Ld. 
Raym.  909;  Fish  v.  Chapman,  2  Ga.  349.) 

Sec.  716.  PUBLIC  OR  COMMON  CARRIER 
DEFINED. — A  common  carrier  is  one  who  under- 
takes to  carry  the  goods  of  all  persons  indifferently,  or 
of  such  as  choose  to  employ  him,  from  place  to  place, 
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by  land  or  water,  for  reward.  (Dwight  v.  Brewster,  1 
Pick.  53.)* 

To  constitute  a  common  carrier  the  person  must  hold 
himself  out  to  the  world  as  such,  and  must  take  all  per- 
sons or  goods  offered  under  such  reasonable  regula- 
tions as  he  may  prescribe.  (Fish  v.  Clark,  49  N.  Y. 
122.) 

Further,  the  carriage  must  be  for  reward,  as  a  gra- 
tuitous carriage  does  not  call  for  extraordinary  liability 
on  the  part  of  the  carrier,  he  being  simply  a  mandatary. 
But  the  recompense  may  be  expressly  stipulated  or  rea- 
sonably implied;  and  slight  circumstances  will  suffice 
to  raise  the  implication  that  the  carriage  is  to  be  for 
reward.  (Pierce  v.  Railroad  Co.,  23  Wis.  387.)  In 
this  case  an  express  company  returning  empty  packages 
without  charge  was  held  to  be  doing  it  for  reward,  as 
the  return  of  the  package  was  paid  for  and  incident  to 
the  first  shipment. 

It  is  the  general  undertaking  to  transport  for  the 
public  that  fixes  the  character  of  the  employment  as 
that  of  a  carrier,  and  not  the  particular  name  he  may 
assume.    Thus,  forwarding  express  companies  are  car- 


*"Common  Carrier.  A  person  or  company  whose  business 
it  is  to  transport,  for  pay,  movable  property  of  any  one  who  will 
hire  them.  The  holding  themselves  out  to  carry  for  any  one, 
and  the  taking  pay  for  the  service,  distinguishes  common  from 
private  carriers."  (Abbott,  L.  Diet.) 

"A  common  carrier  is  one  who  makes  it  a  business  to  trans- 
port goods,  either  by  land  or  water,  for  hire,  and  holds  himself 
ready  to  carry  them  for  all  persons  who  apply  and  pay  the 
hire."     (Fish  v.  Chapman,  2  Ga.  349.) 
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riers.  (Buckland  v.  Adams  Ex.  Co.,  97  Mass.  124;  15 
Minn.  124.)  So  the  carriage  may  be  by  any  sort  of 
conveyance,  on  land  or  water,  and  be  from  place  to 
place,  or  from  different  points  in  the  same  town. 
(Schouler,  Bail.,  Sec.  322.)  And  the  comi;s  take  judi- 
cial notice  of  the  fact  that  certain  agencies  usually  en- 
gaged in  the  transportation  of  goods  are  common  car- 
riers.    (Hutchinson,  Carriers,  Sec.  73.) 

Sec.  717.  SPECIAL  AGENCIES  DEEMED 
COMMON  CARRIERS.— Teamsters,  draymen  and 
porters,  whose  usual  business  is  to  carry  goods  from 
place  to  place,  or  from  one  point  in  a  town  to  another 
for  hire,  are  common  carriers.  (Fish  v.  Chapman,  su- 
pra; Browne,  Bail.,  92.)  So  are  proprietors  of  stage 
coaches.  (Jones  v.  Voorheers,  10  Ohio  145.)  Rail- 
road companies  are  common  carriers,  and  this  though 
their  charter  and  the  general  statutes  under  which  they 
are  organized  are  silent  on  the  point.  Some  authorities 
make  an  exception  in  the  case  of  the  carriage  of  live 
stock,  holding  that  the  railroad  is  not  a  common  car- 
rier in  such  case.  And  where  the  company  merely  fur- 
nishes the  motive  power  and  use  of  roadbed  it  is  not  a 
common  carrier.  (Railroad  Co.  v.  Whittle,  27  Ga. 
535;  20  111.  624;  Hannibal  Ry.  Co.  v.  Swift,  12  Wall. 
262.) 

The  masters  and  owners  of  vessels,  canal  boatmen 
and  ferrymen  are  common  carriers.*     Expressmen  by 


*Citizens'  Bank  v.  Steamboat  Co.,  2  Story  16;  WyckofF  v. 
Ferry  Co.,  52  N.  Y.  32.     But  where  the  owner  takes  the  prop- 
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the  weight  of  authority  are  common  carriers,  but  some 
cases  hold  that  they  are  not.f  Dispatch  and  fast  freight 
companies  are  common  carriers.!  Warehousemen  are 
common  carriers  when  their  business  as  warehousemen 
is  only  incidental  to  the  contract  for  transportation  in 
which  they  are  agents  for  the  transporting  company, 
but  the  goods  must  have  been  delivered  for  immediate 
shipment,  and  not  for  storage  purposes.  (Rodgers  v. 
Wheeler,  52  N.  Y.  262.) 

The  proprietors  of  elevators  for  passengers  in  hotels 
and  buildings  are  common  carriers.  (Goodsell  v.  Tay- 
lor, 41  Minn.  207;  Treadwell  v.  Whittier,  80  Cal.  584.) 

Sec.  718.  AGENCIES  NOT  COMMON  CAR- 
RIERS.— Steam  tow-boats  are  not  common  carriers, 
nor  are  barge  owners  who  rent  or  let  their  barges  on 
special  contracts  to  one  person  for  the  trip.  (Hays  v. 
Miller,  77  Pa.  St.  238;  Arctic  Fire  Ins.  Co.  v.  Austin, 
60  N.  Y.  470.) 

Sleeping  car  companies  are  not  common  carriers  or 
innkeepers,  and  are  liable  for  losses  of  the  passenger's 


erty  into  his  control,  or  holds  the  horse  or  other  animal  being 
transported  by  a  ferryman,  he  becomes  the  agent  of  the  carrier, 
and  some  cases  hold  that  he  makes  the  ferryman  responsible  for 
his  negligence,  but  the  better  rule  seems  to  be  that  if  such 
property  is  lost  by  the  carelessness  or  negligence  of  the  owner, 
the  carrier  is  not  liable.  (Wilson  v.  Hamilton,  4  Ohio  St.  72; 
Harvey  v.  Rose,  26  Ark.  3.) 

fParmalle  v.  Lowitz,  74  111.  116;  Christenson  v.  Am.  Ex. 
Co.,  15  Minn.  270;  Buckland  v.  Adams  Ex.  Co.,  supra;  5  Am. 
L.  Reg.  n.  s.  1. 

JMerchants'  Des.  Co.  v.  Bloch,  86  Tenn.  392. 
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effects  only  when  they  are  negligent.  (Pullman  v. 
Smith,  73  111.  360;  Pullman  Car  Co.  v.  Gavin,  93  Tenn. 
53.)  So  log  driving  and  booming  companies  are  not 
common  carriers  (Mann  v.  White  River  Co.,  46  Mich. 
38),  nor  are  telegraph,  or  telephone,  or  bridge  com- 
panies. (Birney  v.  Tel.  Co.,  18  Md.  341 ;  Browne,  Bail. 
93.)  Persons  aiding  in  transportation,  as  canal  com- 
panies who  rent  the  use  of  the  canal,  but  have  no  con- 
trol of  the  actual  transportation,  are  not  deemed  com- 
mon carriers.  (Penn.  Can.  Co.  v,  Burd,  90  Pa.  St. 
281.) 

Sec.  719.  WHEN  THE  CARRIER'S  OBLI- 
GATION BEGINS.— The  carrier  becomes  liable  to 
the  shipper  as  such,  as  soon  as  the  goods  are  delivered 
for  transportation.  The  delivery  must  be  complete, 
and  intended  for  as  speedy  transportation  as  the  busi- 
ness of  the  shipper  will  permit.  Hence,  if  the  goods  are 
put  in  the  company's  warehouse  to  be  shipped  at  a  later 
time,  the  relation  of  warehouseman,  and  not  of  carrier, 
is  the  result;  but  if  the  goods  are  given  to  the  carrier 
for  shipment,  he  is  liable  as  a  carrier  though  they  are 
not  shipped  for  several  weeks.  (London,  Etc.,  F.  Ins. 
Co.  V.  Rome,  Etc.,  R.  R.  Co.,  144  N.  Y.  200.) 

Sec.  720.  THE  DELIVERY.— The  delivery  to 
the  carrier  of  goods  or  property  for  shipment  may  be 
formal  or  constructive,  but  there  must  be  a  delivery  and 
acceptance  of  the  goods.  Where  by  a  custom  or  usage 
the  shipper  has  been  allowed  to  place  the  goods  on  the 
platform  at  the  station,  such  delivery  is  sufficient  to 
bind  the  carrier,  but  in  the  absence  of  such  a  custom  it 


202  BAILMENTS. 

is  held  that  the  placing  of  an  article  on  the  platform  will 
not  charge  the  company  for  any  injury  to  it  while  there 
and  before  shipment.     (Grosvenor  Y.  N.  Y.  Cent.  Ry. 
Co.,  39  N.  Y.  34;  Louisville  R.  Co.  v.  Flanagan,  113 
Ind.  488.)     Delivery  to  the  driver  of  an  express  wagon 
collecting  goods  is  a  good  delivery  to  the  company,  but 
a  delivery  to  the  clerk  outside  the  express  office  was 
held  not  to  be  a  good  delivery.     (Browne,  Bail.  101.) 
Sec.  721.    RIGHTS  AND  DUTIES  OF  THE 
CARRIER  IN  RECEIVING  GOODS.— The  car- 
rier is  bound  to  receive  and  carry  goods  for  all  alike, 
and  must  not  discriminate  against  shippers.     He  be- 
comes liable  for  refusing  to  carry  suitable  property  and 
may  be  compelled  to  receive  and  ship  such  property  as 
he  usually  transports.     (Fish  v.  Chapman,  2  Ga.  349.) 
But  as  a  rule  he  is  not  obliged  to  carry  all  kinds  or 
descriptions  of  goods,  but  is  only  bound  to  accept  such 
as  he  usually  transports,  or  holds  himself  out  to  the 
public  as  ready  and  willing  to  transport.    Further,  the 
goods  should  be  such  as  he  can  carry  in  his  ordinary 
vehicles,  and  he  may  refuse  to  accept  them  when,  be- 
cause of  heavy  shipments,  he  has  more  goods  on  hand 
than  he  can  handle.    So  he  may  refuse  to  receive  goods 
unless  securely  packed,  and  reject  those  which  are  dan- 
gerous or  offensive  or  threatened  with  destruction  from 
a  mob  or  by  fire.     (Browne  on  Bailments,  97,  and  cases 
cited.)     Nor  is  the  carrier  obliged  to  accept  goods  for 
delivery  beyond  his  own  terminus  (People  v.  Chicago, 
Etc.,  Ry.,  55  111.  95),  unless  the  carrier  also  operates 
on  the  connecting  road.     (Erie  Ry.  Co.  v.  Wilcox,  84 
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111.  239.)  It  is  the  general  practice  for  carriers  to  do 
so,  however. 

Sec.  722.  THE  COMMON  CARRIER'S  LIA- 
BILITY, AN  INSURER.— At  common  law,  and  by 
present  law,  unless  relieved  by  special  contract,  the 
common  carrier  is  held  responsible  for  all  losses  to  the 
goods  accepted  by  him  for  shipment  to  any  extent,  un- 
less such  loss  was  caused  by  act  of  God,  or  the  public 
enemy.  Hence  he  is  said  to  be  an  insurer  of  the  goods 
he  transports,  but  the  term  "insurer"  is  not  exact  in 
this  connection,  since  an  insurer  in  the  common  accepta- 
tion of  the  word  makes  good  the  very  losses  from  which 
the  carrier  is  exempted.  But  it  is  strictly  correct  to 
state  that  the  responsibility  of  the  common  carrier  ap- 
proaches more  nearly  to  that  of  the  insurer  than  any 
other  class  of  bailees.* 

The  carrier's  extreme  responsibility  is  required  by 
law  as  a  result  of  his  vocation,  which  allows  him  to  han- 


*"The  common  carrier  of  goods,  having  accepted  them  for 
carriage,  is  bound,  in  the  absence  of  express  contract,  to  forward 
them  with  reasonable  dispatch  to  their  destination  or  to  the  end 
of  his  route;  and,  on  arrival  at  the  destination,  to  deliver  them 
to  the  consignee  or  give  him  reasonable  notice  of  their  arrival; 
or,  if  the  destination  is  beyond  the  end  of  his  route,  to  deliver 
them  to  a  connecting  carrier;  and  he  is  liable  not  only  for  the 
negligence  of  himself  and  his  servants  in  these  respects,  but  he 
is  responsible  for  the  safety  and  good  condition  of  the  goods, 
like  an  insurer,  against  all  casualties,  injuries  and  loss,  except 
those  which  occur  through  the  act  of  God  or  inevitable  accident, 
the  public  enemies,  the  nature  and  qualities  of  the  goods  them- 
selves, the  conduct  of  the  shipper,  or  the  act  or  mandate  of  the 
public  authorities.     (Browne,  Bailments,  105.) 
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die  goods  of  persons  who  are,  in  the  nature  of  the  case, 
entirely  unacquainted  with  him  personally,  and  his  op- 
portunities for  appropriating  the  property  of  the  ship- 
per are  so  numerous  that  it  has  become  the  settled  policy 
of  the  law  to  hold  him  to  exceptional  care  in  order  to 
prevent  fraud  or  wrongdoing  in  regard  to  the  property 
of  shippers  who  are  unable  to  otherwise  protect  them- 
selves.* 

Sec.  723.  SAME  SUBJECT— ACT  OF  GOD 
CONSIDERED.— "Act  of  God,"  "Vis  Major,"  or 
"inevitable  accident,"  as  it  is  variously  called,  is  "such 
irresistible  disaster  as  results  immediately  from  natural 
causes,  and  is  in  no  way  attributable  to  human  agency." 
(Story  on  Bailments,  Sec.  25.)  Common  examples  of 
what  are  termed  acts  of  God  are,  tempests,  earthquakes, 
floods,  lightning,  and  the  like.  Loss  arising  from  these 
causes  is  not  charged  to  the  carrier.  (Nugent  v.  Smith, 
1  C.  P.  Div.  19;  Long  v.  Penn.  Ry.  Co.,  147  Pa.  St. 
343.)  Sudden  frosts,  and  snows  and  blizzards  are  also 
considered  to  be  the  result  of  inevitable  accident  which 
exempt  the  carrier  from  loss  arising  therefrom.  (Bal- 
lentine  v.  No.  Mis.  Co.,  40  Mo.  491 ;  Bowman  v.  Teall, 
23  Wend.  306.) 

But  unavoidable  accidents  by  fire,  explosions,  col- 
lisions, and  the  like,  are  deemed  to  be  the  result  of  hu- 
man agency  for  which  the  carrier  is  not  excused  from 


*Coggs  V.  Bernard,  2  Ld.  Raym,  909;  Fish  v.  Chapman,  2 
Ga.  349 ;  Daggett  v.  Shaw,  3  Mo.  264 ;  Welsh  v.  Pittsburg,  etc., 
Ry.  Co.,  10  Ohio  St.  65;  Adams  Ex.  Co.  v.  Darnell,  31  Ind.  20; 
Wood  V.  Crocker,  18  Wis.  345. 
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liability  for  losses  so  occurring.  (Chicago,  Etc.,  Ry. 
Co.  V.  Sawyer,  69  111.  285;  Gilmore  v.  Carman,  1  S.  & 
M.  279.)  Fire  caused  by  spontaneous  combustion  or 
lightning,  is  considered  inevitable  accident,  and  excuses 
the  carrier.  The  "act  of  God"  is  explained  to  be  some- 
thing in  opposition  to  the  act  of  man.  (Forward  v. 
Pittard,  1  Term  33.)  Human  agency  must  not  occur, 
whether  of  the  carrier  or  of  a  third  person,  if  the  loss  is 
to  be  considered  as  the  result  of  inevitable  accident.* 


*Browne,  Eng.  Rul.  Cas.  218,  and  cases  cited,  under  Nugent 
V.  Smith. 

Obstructions  in  navigable  rivers  or  waters  causing  loss,  if 
unknown  to  man,  as  rocks  and  shoals,  are  classed  as  inevitable 
accidents,  but  if  it  is  a  known  rock,  or  any  obstruction  caused 
by  human  agency,  as  the  master  of  a  sunken  ship,  or  a  sunken 
log  in  a  river,  the  carrier  is  held  responsible  for  the  loss.  (Mer- 
ritt  V.  Earle,  29  N.  Y.  115;  Steele  v.  McTyer's  Admrs.,  31 
Ala.  667.) 

But  where  goods  are  thrown  overboard  in  a  violent  storm  to 
save  the  ship,  such  loss  will  not  be  charged  to  the  carrier.  (Price 
v.  Hartshorn,  44  N.  Y.  94.) 

The  "Vis  Major,"  to  excuse  the  carrier,  must  be  the  imme- 
diate and  proximate  cause  of  the  disaster.  Proximate  cause  is 
a  perplexing  question.  In  Railroad  Co.  v.  Fries,  87  Pa.  St. 
234,  where  a  fire  from  the  woods  was  carried  by  a  tornado  to 
the  cars  of  the  company  and  the  goods  of  a  shipper  destroyed, 
the  tornado  was  held  to  be  the  proximate  cause  of  the  fire  and 
the  carrier  was  excused  from  liability  for  the  loss.  But  in 
Miller  v.  Stern,  10  N.  Y.  431,  where  the  circumstances  were 
almost  identical,  the  carrier  was  not  excused  from  liability  for 
the  loss.  So,  even  where  the  act  of  God  Is  the  proximate  cause, 
the  carrier  must  be  free  from-  contributory  negligence,  or  he 
will  be  responsible.  He  must  use  due  care  In  securing  and 
protecting  the  goods  when  overtaken  by  a  disaster,  and  If  In  any 


S06  BAILMENTS. 

When  the  carrier  has  shown  that  the  loss  was  caused 
by  some  Vis  Major,  the  burden  of  proof  rests  upon  the 
shipper  to  show  that  the  loss  was  the  result  of  the  car- 
rier's negligence.  But  in  the  first  instance  the  carrier 
must  always  show  some  exempting  cause.  (Union  Ex. 
Co.  V.  Graham,  26  Ohio  St.  595.) 

Sec.  724.  SAME  SUBJECT— PUBLIC  EN- 
EMIES CONSIDERED.— Public  enemies,  as  the 
term  is  used  in  this  connection,  means  those  with  whom 
the  State  or  nation  of  the  carrier  is  at  open  war.  But 
it  is  not  necessary  that  there  should  have  been  a  declara- 
tion of  war,  the  actual  commencement  of  hostilities  will 
suffice.  Indian  tribes  in  a  state  of  war  are  public  ene- 
mies, so  are  pirates,  and  privateers.  (Express  Co.  v. 
Kountze,  8  Wall.  342.)  And  now,  contrary  to  the  old 
rule,  delay  caused  by  mobs,  rioters,  strikers,  etc.,  be- 


way  he  could  have  saved  them,  he  will  be  liable  If  they  are  lost. 
So  the  carrier  may  take  no  extra  hazards  as  by  departing  from 
the  usual  route  taken  by  the  vessel,  and  where  he  does  so  he  will 
be  responsible  though  the  loss  occurs  from  inevitable  accident. 
(Crosby  v.  Fitch,  12  Conn.  410;  Phil.,  etc.,  Ry.  Co.  v.  Beck, 
125  Pa.  St.  620.) 

Where  the  loss  occurs  by  the  carrier's  unreasonable  delay  in 
shipment,  he  is  held  liable  for  loss  afterward  occurring,  though 
arising  from  Vis  Major;  this  is  the  New  York  rule,  and  prevails 
in  a  number  of  States.  (30  N.  Y.  564.)  But  in  other  States, 
negligence  of  the  carrier  in  delaying  the  shipments  does  not 
make  him  responsible  for  loss  by  inevitable  accident.  (Denny 
v.  Ry.  Co.,  13  Gray  481 ;  Daniels  v.  Ballantine,  23  Ohio  St. 
532.)  In  the  Ohio  case  the  storm  was  said  to  be  the  proximate 
cause  and  the  delay  only  the  remote  cause  of  the  accident.  See 
Browne,  Bailments,  109,  and  note  to  97  Am.  Dec.  409. 
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yond  the  power  of  the  carrier  or  the  civil  authorities  to 
control,  will  excuse  the  carrier.  But  he  may  not  excuse 
delivery  on  account  of  mobs,  strikes  and  the  like,  as 
this  would  give  an  opportunity  for  fraud  through  com- 
plicity with  the  parties  causing  the  delay.* 

Sec.  725.  SAIME  SUBJECT— SPECIAL  EX- 
CUSES FOR  THE  CARRIER.— The  carrier  may 
show  that  the  loss  occurred  through  hidden  defects  or 
vice  in  the  articles  shipped,  or  from  their  being  inse- 
curely packed  or  marked,  and  thus  excuse  himself  from 
liability.  So  any  fault  on  the  part  of  the  shipper,  as 
bad  faith  or  fraud  in  giving  goods  in  one  class  of  freight 
when  they  should  belong  to  another,  may  relieve  the 
carrier.!  And  where  the  shipper  selects  the  vehicle,  as 
an  open  car,  he  will  relieve  the  carrier  from  losses  arising 
from  understood  defects  in  the  car  selected.  (Browne, 
Bailments,  113,  and  cases  cited.) 

*State  V.  Moore,  74  Mo.  413;  Gulf,  etc.,  Ry.  Co.  v.  Levi,  76 
Texas  337;  Geismer  v.  Lake  Shore,  etc.,  Ry.  Co.,  102  N.  Y. 
563. 

The  rule  seems  to  be  that  rioters,  mobs,  strikers,  and  the  like 
are  considered  public  enemies  to  excuse  delay  on  the  part  of 
the  carrier,  but  not  excuse  delivery.  (Mis.  Pac.  Ry.  Co.  v. 
Nevill,  30  S.  W.  Rep.  425.) 

fAm.  Ex.  Co.  V.  Smith,  33  Ohio  St.  511;  Beard  v.  111.  Cent. 
Ry.,  79  la.  518;  Schouler,  Bailments,  Sec.  397.  Thus  loss  of 
perishable  fruits,  injury  to  animals  from  their  own  natural  or 
vicious  propensities,  etc.,  do  not  charge  the  carrier  who  has  not 
been  remiss  in  his  duty  in  the  transportation  of  them.  But  one 
receiving  live  stock  for  transportation  is  bound  to  provide  suit- 
able vehicles  for  them,  and  to  feed  and  water  them  on  the  wa3^ 
(Covington  Stock  Yards  Co.  v.  Keith,  139  U.  S.  128.)  This 
duty  may  be  required  by  statute  also. 
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When  the  goods  are  taken  from  the  carrier  by  a  judi- 
cial process  he  is  relieved  from  liability  for  failure  to  de- 
liver, if  the  proceeding  on  which  they  are  taken  is  reg- 
ular and  valid  or  the  goods  are  the  property  of  the  per- 
son thus  seizing  them.  And  where  the  goods  are  taken 
into  the  custody  of  the  law  without  the  fault  or  conni- 
vance of  the  carrier,  he  is  excused  for  delay  or  non-de- 
livery, but  should  give  immediate  notice  to  the  shipper. 
A  wrongful  attachment  or  other  seizure  by  an  officer 
of  goods  in  the  hands  of  a  carrier,  is  held  not  tc  excuse 
the  carrier  from  liability  to  the  owner;  he  must  resist 
such  wrongful  taking,  as  the  proceeding  being  invalid 
it  is  mere  robbery.  This  seemingly  harsh  rule  is  modi- 
fied in  some  cases  through  the  ruling  that  if  the  writ 
by  which  the  goods  are  taken  is  regular  on  its  face,  the 
carrier  is  excused  for  surrendering  the  property  to  the 
officer.* 

The  carrier  is  not  obliged  to  accept  goods  for  trans- 
portation beyond  his  own  line,  but  he  may  do  so  and 
thus  become  responsible  as  a  common  carrier  for  the 
whole  distance.  By  special  contract  he  may  limit  his 
liability  to  his  own  line  and  delivery  to  the  connecting 
carrier.  Whether  accepting  goods  marked  to  places 
beyond  his  lines  binds  the  carrier  for  their  delivery 
there,  is  in  dispute.  In  England  the  acceptance  makes 
a  contract  for  through  transportation;  in  America  the 
rule  is  just  the  reverse,  and  it  is  but  a  contract  to  deliver 


*Edwards  v.  White,  etc.,  Co.,  104  Mass.  159;  Jewett  v. 
Olson,  18  Oreg.  419;  Gibbons  v.  Farwell,  63  Mich.  344;  Ben- 
nett V.  Am.  Ex.  Co.,  83  Me.  236. 
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to  the  next  carrier.  (Browne,  Bailments,  114-5;  El- 
more V.  Ry.  Co.,  23  Conn.  457.)  In  a  few  States  the 
English  rule  prevails.  (Mobile,  Etc.,  Ry.  Co.  v.  Cope- 
land,  63  Ala.  219.) 

Sec.  726.  LIMITATION  OF  LIABILITY  OF 
SPECIAL  CONTRACT.— It  is  now  well  settled  in 
this  country  that  a  common  carrier  may  limit  his  com- 
mon law  liability  by  special  contract  with  the  owner  or 
shipper.  (N.  J.  Steam  Nav.  Co.  v.  Bank,  6  How.  344; 
Camden,  Etc.,  Ry.  Co.  v.  Bauldauf,  16  Pa.  St.  67; 
Davidson  v.  Graham,  2  Ohio  St.  131.)  But  the  carrier 
may  not  by  such  a  contract  exempt  himself  from  lia- 
bility for  the  misfeasance  or  gross  negligence  of  himself 
or  his  servants,  and  by  the  weight  of  authority  he  is  lia- 
ble, notwithstanding  such  contract,  for  the  lack  of  ordi- 
nary care.* 


*Davidson  v.  Graham,  supra;  Railroad  Co.  v.  Curran,  19 
Ohio  St.  1;  Ex.  Co.  v.  Sands,  55  Pa.  St.  140;  Raih'oad  v. 
Lockwood,  17  Wall.  357;  Erie  Ry.  Co.  v.  Wilcox,  84  111.  239. 
In  Ohio  he  is  in  any  case  held  to  a  greater  degree  of  diligence 
than  the  ordinary  bailee  for  hire,  because  of  his  public  employ- 
ment.    (Welsh  V.  Pittsburg,  etc.,  Ry.  Co.,  10  Ohio  St.  65.) 

In  Railroad  v.  Lockwood,  supra,  decided  in  1873,  the  Supreme 
Court  held  that  a  railroad  company  could  not  exempt  itself  by 
special  contract  from  liability  for  the  negligence  of  its  officers 
or  agents,  and  further,  that  this  negligence  was  not  confined  to 
gross  negligence,  and  that  such  stipulations  were  regarded  as 
unreasonable  in  law.  In  New  York  and  a  few  other  States  it  is 
held  the  carrier  may  exempt  itself  from  the  negligence  of  its 
servants  or  employes,  but  not  from  gross  or  willful  negligence. 
(Hutchinson,  Carriers,  261.)  So  if  the  carriage  is  gratuitous 
the  carrier  may  contract  against  any  but  gross  or  criminal  negli- 
gence.    (67  Wis.  m.) 
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The  carrier  cannot  under  any  circumstances  exempt 
himself  from  any  and  all  losses  and  negligence;  where 
the  carriage  is  for  hire  he  is  responsible  for  negligence 
of  himself  or  servants,  regardless  of  the  special  con- 
tract; if  the  carriage  is  gratuitous  he  may  stipulate 
against  all  but  gross  negligence.  See  cases  to  preced- 
ing note. 

A  carrier  may  limit  his  liability  in  advance  of  loss,  to 
a  reasonable  sum  (Hill  v.  Railroad  Co.,  114  Mass.  284) , 
so  he  may  stipulate  that  a  claim  for  loss  must  be  made 
within  a  stated  time  after  the  default,  as  30  days.  ( Ex- 
press Co.  V.  Caldwell,  21  Wall.  264. )  And  he  may  limit 
his  liability  to  a  sum  certain,  unless  the  value  of  the  ar- 
ticle is  declared  and  a  higher  rate  of  freight  paid.  ( Cole 
v.  Goodwin,  19  Wend.  251 ;  Pac.  Ex.  Co.  v.  Foley,  46 
Kans.  457.) 

Sec.  727.  SAME  SUBJECT  —  LIMITATION 
BY  PUBLIC  NOTICE.— As  a  rule  in  this  country 
the  common  carrier  cannot  limit  his  liability  by  a  public 
or  general  notice,  as  by  advertising  or  printing  on  his 
cards,  "All  baggage  at  the  risk  of  the  owner."  ^Fish  v. 
Chapman,  2  Ga.  349;  Jones  v.  Voorhees,  10  Ohio  145.) 
The  carrier  is  still  liable,  though  the  notice  was  actually 
given  the  shipper,  because  he  is  bound  to  accept  goods 
such  as  he  usually  carries,  and  to  transport  them  under 
the  responsibility  which  the  law  imposes  upon  him,  and 
the  owner  is  never  presumed  to  assent  to  a  general  no- 
tice which  relieves  the  carrier  from  such  responsibility.* 

*  Jones  V.  Voorhees,  supra;  Hollister  v.  Nowlen,  19  Wend. 
112;  So.  Ex.  Co.  V.  Caperton,  44-  Ala.  101. 
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But  the  carrier  may,  by  a  general  notice  brought 
home  to  the  shipper,  limit  his  responsibility  to  the  line 
of  his  general  business,  and  to  require  the  shif)per  to 
state  the  kind  and  quality  of  the  goods,  give  notice  of 
loss  within  a  reasonable  time,  and  the  like.  But  such 
notices  are  strictly  construed.* 

Sec.  728.  SAME  SUBJECT— BY  ACCEPT- 
ANCE OF  CARRIER'S  RECEIPT  BY  SHIP- 
PER.— The  acceptance  of  a  carrier's  receipt  or  bill  of 
lading  containing  stipulations  makes  a  contract  between 
the  shipper  and  carrier  according  to  its  terms.  In  some 
States  it  is  held  that  such  contract  does  not  bind  the 
shipper  unless  its  terms  were  made  known  to  him  and 
assented  to  by  him.  But  the  more  general  rule  seems 
to  be  that  if  there  was  no  fraud  practiced  upon  the 
shipper,  the  receipt  is  binding,  though  not  read  by  him.f 

As  a  rule  the  carrier  must  exempt  himself  by  a  spe- 
cial contract  or  agreement  with  the  shipper,  verbal  or 
written,  express  or  implied,  if  his  common  law  liability 
is  to  be  modified.    And  such  contracts  can  only  extend 


*Bank  V.  Brown,  9  Wend.  85;  U.  S.  Ex.  Co.  v.  Backman, 
28  Ohio.  St.  144.  In  this  latter  case  the  express  company  was 
held  liable,  notwithstanding  the  printed  contract  limited  the 
amount  of  recovery,  to  the  full  extent  of  the  loss  by  its  negli- 
gence, and  this  though  a  less  rate  was  charged  on  account  of 
the  limitation  of  the  liability. 

fU.  S.  Ex.  Co.  V.  Backman,  supra;  Grace  v.  Adams,  100 
Mass.  505;  Kirkland  v.  Dinsmore,  62  N.  Y.  171.  Acceptance 
of  a  receipt,  with  unsigned  general  notice  on  the  back,  was  held 
not  to  bind  the  shipper  in  Railroad  Co.  v.  Manfg.  Co.,  16 
Wall.  318. 
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to  losses  which  result  independent  of  any  negligence  or 
omission  of  duty  on  the  part  of  the  carrier  or  his  em- 
ployes.    See  Railroad  Co.  v.  Barrett,  36  Ohio  St.  449. 

The  carrier's  agreement  with  the  shipper  is  construed 
strictly,  the  presumption  being  that  the  common  law 
liability  continues,  and  any  limitation  must  be  by  spe- 
cial contract;  such  contract  may  be  verbal  or  written, 
but  its  terms  must  be  unambiguous,  and  if  printed  or 
written  it  should  be  plain  and  easily  legible.* 

Sec.  729.  STATUTES  AFFECTING  CAR- 
RIERS.— Carriers  engaged  in  interstate  commerce  are 
subject  to  two  jurisdictions,  or  correlated  sovereignties, 
— the  State  and  the  United  States.  Congress,  under  its 
powers  to  regulate  commerce,  has  passed  various  stat- 
utes in  regard  to  interstate  carriers,  prescribing  their 
duties  in  certain  cases,  and  protecting  the  shipper  from 
any  unjust  discruninations  that  the  carrier  might  make 
with  special  shippers.  These  laws  come  under  the  head 
of  interstate  commerce  regulations,  and  their  enforce- 
ment is  supposed  to  be  secured  by  the  Interstate  Com- 


*Railroad  Co.  v.  Barrett,  supra;  Blossom  v.  Dodd,  43  N.  Y. 
264;  Camden  Ry.  Co.  v.  Baldauf,  16  Pa.  St.  67;  Rosenfeld  v. 
Peoria,  etc.,  Ry.  Co.,  103  Ind.  121.  In  the  New  York  case 
the  stipulations  of  the  contract  were  in  very  fine  print,  and 
the  court  held  that  the  shipper  was  not  bound  by  them;  in  the 
Pennsylvania  case,  the  shipper  was  a  German  and  could  not 
read  the  contract,  and  he  was  held  not  to  be  bound  unless  it 
was  interpreted  to  him.  And  the  shipper  would  not  be  bound 
if  the  limitation  was  printed  on  the  back  of  the  receipt  and  not 
brought  home  to  him. 
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merce  Commission,  established  in  1887,  and  given  power 
to  punish  infringements  and  evasions  of  the  law.f 

State  statutes  or  laws  also  consider  railroads  as  public 
highways  and  subject  to  legislative  control.  It  is  held 
that  State  Legislatures  have  power  to  prescribe  rates 
of  freight  within  reasonable  limits  as  a  proper  exercise 
of  their  police  power,  and  they  may  determine  what  is  a 
reasonable  rate  for  the  transportation  of  both  freight 
and  passengers,  and  if  the  limit  is  properly  fixed,  and 
does  not  require  the  carrier  to  transport  at  a  loss  or 
without  reasonable  profit,  it  is  for  the  Legislature  and 
not  for  tiie  courts  to  alter  such  limit.  (Munn  v.  Illinois, 
94  U.  S.  113.)  In  some  States  the  carrier  is  forbidden 
to  contract  for  exemption  from  liability  in  certain  cases. 
But  such  laws  are  construed  to  allow  the  carrier  the 
benefit  of  any  insurance  on  the  goods  by  the  shipper.* 


fSee  this  subject  discussed  in  Vol.  2,  Cyclopedia  of  Law,  Sees. 
141-150. 

♦British,  etc.,  Ins.  Co.  v.  Gulf,  etc.,  Ry.  Co.,  63  Tex.  475. 

It  may  be  said  in  this  connection  that  nowhere  in  the  realm 
of  law-making  is  the  influence  of  corporate  wealth  more  palpa- 
bly apparent  than  in  the  statutes  in  regard  to  railway  compa- 
nies. When  the  right  of  the  legislature  to  limit  and  regulate 
their  actions  is  unquestioned,  we  frequently  find  that  the  only 
legislative  action  taken  is  to  confer  more  privileges  on  these 
corporations.  And  where,  as  is  sometimes  the  case,  the  legisla- 
ture has  endeavored  to  defend  the  general  public  from  these 
grasping  and  unscrupulous  corporations,  the  courts  usually  undo 
or  nullify  their  action  by  claiming  it  is  unconstitutional,  on  some 
technical  ground,  or  upon  a  false  and  fraudulent  showing  by 
the  minions  of  the  railroads.  With  watered  stock  by  the  millions 
on  wliich  the  shipper  is  expected  to  pay  interest  in  excessive 
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Sec.  730.  CONNECTING  CARRIERS.— A  con- 
necting carrier  is  one  who  receives  the  goods  from  an- 
other carrier,  and  not  immediately  from  the  shipper. 
Any  corporation  acting  as  a  carrier  has  power  to  con- 
tract to  carry  beyond  its  own  terminus,  and  such  a  con- 
tract is  not  ultra  vires,  or  beyond  the  scope  of  its  powers. 
We  have  seen  that  the  law  does  not  require  the  carrier 
to  contract  to  carry  beyond  his  own  line,  and  where 
the  goods  are  marked  to  a  point  beyond  his  terminus 
he  may  limit  his  liability  to  losses  arising  on  his  own 
road.  He  may  make  a  contract  for  through  carriage, 
and  is  then  .bound  to  transport  the  goods  to  their  des- 
tination, and  is  responsible  as  a  carrier  for  losses  by 
the  connecting  carrier.  In  this  country,  contrary  to  the 
English  rule,  the  contract  does  not  arise  from  the  mere 
acceptance  of  goods  marked  to  a  point  beyond  the  car- 
rier's lines,  but  there  should  be  an  express  contract  for 
through  shipment.  If  there  is  no  express  contract  only 
the  carrier  in  default  is  liable,  and  the  receiving  carrier 
is  excused  upon  delivery  to  the  connecting  carrier. 
When  there  is  a  contract  for  through  carriage  and  loss 
occurs,  the  shipper  may  elect  which  carrier  he  will  hold 
responsible,  and  the  connecting  carrier  in  such  case  can 
claim  the  benefit  of  the  exemptions  and  limitations  in 
the  bill  of  lading.  Otherwise,  if  the  contract  is  not  for 
through    carriage.       (Railroad    Co.    v.    Androscoggin 


rates  the  people  can  expect  little  relief  from  courts  that  will  not 
look  behind  the  showing  of  the  company  and  ascertain  what 
amount  of  capital  is  really  invested  in  such  enterprises  as  rail- 
way, telephone  and  telegraph  companies. 
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Mills,  22  Wall.  594;  Babcock  v.  L.  S.  Ry.  Co.,  49  N. 
Y.  491.) 

The  receiving  carrier  transporting  over  his  own  lines 
and  delivering  to  a  connecting  carrier  should  furnish 
all  instructions  given  him  by  the  shipper  in  regard  to 
the  goods  to  such  connecting  carrier,  or  he  will  be  held 
responsible  for  losses  arising  by  reason  of  his  failure 
to  do  so.  (Little  Miami  R.  Co.  v.  Washburn,  22  Ohio 
St.  324.) 

Sec.  731.  THE  CARRIER'S  DUTY  IN 
TRANSPORTATION.— The  carrier  must  provide 
all  reasonable  and  necessary  facilities  to  the  public  re- 
quired to  carry  on  the  undertaking  which  he  assumes. 
He  is  to  forward  goods  of  all  impartially,  in  the  order 
of  their  receipt  for  shipment,  except  that  he  may  give 
the  preference  to  perishable  goods,  as  fruits,  but  he 
should  not  receive  perishable  goods  for  shipment  if  by 
so  doing  he  delays  the  shipment  of  other  goods  already 
on  hand.  (Railroad  Co.  v.  Burrows,  33  Mich.  6;  Rail- 
road Co.  V.  Burns,  60  111.  285.)  The  carrier  should  pro- 
vide adequate  cars  for  the  handling  of  such  varieties  of 
freight  as  may  ordinarily  be  expected  to  seek  transpor- 
tation on  his  route.  (Northern  Belle,  9  Wall.  526.) 
And  must  furnish  refrigerator  cars  for  such  articles  as 
butter,  if  he  accepts  them  for  shipment.  (Beard  v.  111. 
Cent.  Ry.  Co.,  79  la.  518.)  So  a  carrier  must  use  such 
improved  machinery  as  is  used  by  practical  men,  as  a 
spark  arrester,  but  he  is  not  compelled  to  adopt  unused 
and  untried  inventions  or  methods  of  transportation. 
(Levering  v.  Trans.  Co.,  42  Mo.  88.) 
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The  goods  should  be  carried  by  the  carrier's  cus- 
tomary route  or  he  becomes  liable  for  all  losses,  so, 
where  there  are  two  routes  and  one  is  more  dangerous 
than  the  other,  he  takes  the  more  perilous  one  at  the 
risk  of  being  held  for  any  loss.§  In  marine  transporta- 
tion general  merchandise  must  be  stored  in  the  hold  of 
the  vessel  and  inflammable  goods  or  live  stock  on  deck.* 
Where  goods  are  marked  to  indicate  their  nature,  and 
that  care  is  required  in  their  handling,  as  "glass,  with 
care,"  they  must  be  carefully  handled  or  the  carrier  will 
be  liable.t  So  where  a  definite  mode  of  transportation  is 
contracted  for  by  the  shipper,  it  must  be  strictly  com- 
plied wdth  by  the  shipper,  and  if  the  contract  is  for  "all 
rail"  transportation,  and  it  is  sent  part  by  water,  the 
carrier  is  responsible  for  any  loss.l 

The  carrier  may  deviate  from  his  usual  route  to  avoid 
danger,  or  when  his  own  route  is  obstructed,  or  to  suc- 
cor the  distressed  at  sea. 

The  transportation  must  be  completed  within  a  rea- 
sonable time,  but,  as  has  been  seen,  the  carrier  is  not 
an  insurer  of  the  prompt  delivery  of  the  goods,  and  may 
excuse  delay  on  the  grounds  of  stress  of  weather,  low 
water,  or  the  interference  of  mobs,  riots,  strikers  and 


§  Smith  V.  Whitman,  13  Mo.  352;  Merch.  Des.  T.  Co.  v. 
Kahn,  76  111.  520 ;  Natchez  Ins.  Co.  v.  Stanton,  2  S.  &  M.  340 ; 
Crosby  v.  Fitch,  12  Conn.  410. 

*Hutchinson,  Carriers,  Sec.  309 ;    Harris  v.  Moody,  30  N.  Y. 

266. 

fHastings  v.  Pepper,  11  Pick.  41 ;    Johnson  v.  N.  Y.  Cent. 

T.  C,  33  N.  Y.  610. 

IRailroad  Co.  v.  Beck,  125  Pa.  St.  620. 
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the  like.  {Ante,  Sec.  724.)  So  the  custom  and  general 
usage  of  the  carrier  will  determine  whether  he  should 
make  a  personal  delivery  to  the  consignee,  or  simply 
give  notice  of  the  arrival  of  the  goods  at  their  destina- 
tion. In  this  respect  all  that  is  required  of  the  carrier 
is  reasonable  diligence. 

The  carrier  must  despatch  goods  promptly,  and 
while  stress  of  business  will  excuse  him  from  accepting, 
it  will  not,  after  acceptance,  excuse  his  lack  of  proper 
accommodations.  (Hutchinson,  Carriers,  Sec.  292.) 
When  he  contracts  to  deliver  within  a  specified  time  he 
will  be  held  to  the  strict  terms  of  the  contract,  and  ab- 
solute impossibility  will  not  excuse  him,  though  there 
are  exceptions  to  this  rule.  In  case  accident  befalls  the 
goods  in  shipment  from  a  cause  for  which  the  carrier  is 
not  responsible,  he  must  use  all  diligence  to  protect  and 
preserve  them,  or  he  will  nevertheless  become  liable. 

Sec.  732.  WHEN  THE  DELIVERY  IS  SUF- 
FICIENT TO  RELEASE  THE  CARRIER.— 
The  receiving  carrier  who  has  not  contracted  for  through 
shipment  may  relieve  himself  from  further  responsibility 
by  delivery  to  the  connecting  carrier;  as  regards  the 
shipper  such  delivery  must  be  actual,  but  as  regards  the 
connecting  carrier  a  constructive  delivery  is  sufficient. 
Placing  goods  on  the  connecting  carrier's  side  of  the 
depot  has  been  held  an  actual  delivery  by  the  receiving 
carrier.  (95  U.  S.  43;  See  Bancroft  v.  Merch.  D.  F. 
Co.,  47  la.  262.) 

Carriers  by  coach,  wagon  and  express  companies  are 
ordinarily  held  to  deliver  to  the  consignee  personally, 
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or  at  his  residence  or  place  of  business,  other  carriers, 
as  by  water,  at  their  docks,  and  railroads  at  their  regular 
stations.  (Browne,  Bailments,  130.)  The  carrier  is 
not  required  to  adopt  a  different  mode  of  transportation 
to  deliver  at  consignee's  residence,  unless  such  is  his  cus- 
tom; when  personal  delivery  is  not  made  the  carrier 
should  notify  the  consignee  of  the  arrival  of  the  goods, 
and  carriers  by  water  must  give  notice  and  are  liable 
as  carriers  until  there  has  been  reasonable  time  to  re- 
move the  goods.  (Shenk  v.  Pa.,  Etc.,  Co.,  60  Pa.  St. 
109;  Herman  v.  Goodrich,  21  Wis.  543.)  Carriers  by 
rail,  upon  giving  the  required  notice  to  the  consignee, 
are  only  liable  as  carriers  for  a  reasonable  period,  and 
if  goods  are  not  removed  within  this  time  they  are  re- 
garded as  warehousemen  and  not  carriers.* 

Reasonable  time  after  notice  in  which  to  remove  goods 
is  a  question  of  law  for  the  court. 

Express  companies  in  the  habit  of  making  personal 
delivery  at  all  important  towns  must  do  so  where  they 
have  delivery  wagons,  and  notice  to  the  consignee  of 
the  arrival  of  the  goods  is  not  sufficient  to  relieve  the 
company  of  this  duty.      (99  Mass.  259.)      But  where 


*Mc]Millan  v.  Mich.,  Etc.,  Ry.  Co.,  16  Mich.  79;  Tarbell  v. 
Royal,  Etc.,  Co.,  110  N.  Y.  170.  But  this  rule  is  not  uniform 
in  the  States,  and  in  a  number  of  States  it  is  held  that  the  re- 
sponsibility changes  to  that  of  a  warehouseman  as  soon  as 
the  goods  arrive  at  their  destination  and  have  been  removed 
from  the  cars  to  the  platform.  (Mobile,  Etc.,  Ry.  Co.  v. 
Prewit,  46  Ala.  63;  M.  D.  T.  Co.  v.  Moore,  88  111.  136.)  And 
in  some  cases  the  necessity  of  notice  is  dispensed  with.  (Gash- 
weiler  v.  Wabash  Ry.  Co.,  83  Mo.  112.) 
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the  consignee  is  dead,  absent,  or  refuses  to  accept  the 
goods,  the  company  holds  them  as  warehousemen,  and 
is  not  obliged  to  notify  the  consignor  unless  notified 
that  he  is  still  the  owner.     (44  N.  Y.  505.) 

Where  the  goods  are  sent  "C.  O.  D."  the  earner  can 
deliver  only  upon  cash  payment,  and  he  is  a  common 
carrier  of  the  money  returned.  The  consignee  has  a 
right  to  inspect  the  goods  so  sent,  and  the  carrier  should 
j^ermit  him  to  do  so.  (Lyons  &  Co.  v.  Hill  &  Co.,  46 
N.  H.  49;  Daylight  Burner  Co.  v.  Odlin,  51  N.  H.  56.) 

The  carrier  must  deliver  to  the  right  person,  and  this 
he  must  determine  at  his  peril.  A  delivery  to  the  true 
owner  will  protect  him  though  he  is  not  the  consignee, 
and  for  failure  to  so  deliver  he  is  responsible  as  for  con- 
version. (50  N.  Y.  213.)  So  where  goods  were  ordered 
by  a  swindler  in  the  name  of  a  fictitious  firm,  the  car- 
rier was  held  responsible  for  delivering  to  the  swindler 
as  agent  of  the  firm.  But  this  strict  liability  to  deliver 
to  the  right  person  continues  only  while  the  carrier  is 
such,  and  when  he  becomes  a  warehouseman  he  is  only 
required  to  exercise  ordinary  care  in  the  delivery  of  the 
goods.     See  note  to  I^rowne,  Bailments,  141. 

Sec.  733.  VALID  EXCUSES  FOR  NON-DE- 
LIVERY.— The  carrier  may  excuse  a  failure  to  de- 
liver the  goods  to  the  consignee  by  showing:  1.  That 
they  have  been  taken  from  him  by  judicial  process. 
2.  That  they  have  been  delivered  to  an  adverse  claim- 
ant who  is  the  true  owner,  but  the  carrier  must  at  his 
peril  determine  correctly  who  is  the  rightful  owner. 
(Story,  Bailments,  Sec.  450;  Hutch,  on  Carriers,  404.) 
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3.  That  the  consignor  had  exercised  the  right  of  stop- 
page in  transitu.  What  is  meant  by  this  right  in  the 
shipper  we  shall  consider  in  the  next  section. 

Sec.  734.  STOPPAGE  IN  TRANSITU  DIS- 
CUSSED.— This  is  explained  to  be  the  right  which  the 
shipper  of  goods,  who  has  sold  them  on  credit,  has  to 
retake  them  while  in  the  hands  of  a  carrier  being  trans- 
ported to  a  buyer  who  has  become  insolvent.  The  ship- 
per may  give  notice,  as  by  telegraph,  to  the  carrier,  and 
this  is  sufficient  to  bind  him  not  to  deliver.  But  the 
carrier  must  determine  at  his  peril  that  the  consignee  is 
actually  insolvent ;  mere  financial  embarrassment  of  the 
consignee  is  not  sufficient  to  authorize  the  carrier  to 
withhold  the  goods  on  notice  of  the  shipper.  (Hutch., 
Carriers,  Sec.  421.) 

The  right  of  stoppage  in  transitu  continues  as  long 
as  the  goods  are  in  the  possession  of  a  middleman,  act- 
ing as  agent  for  the  shipper,  whether  he  is  carrier,  ware- 
houseman, or  other  bailee.  The  right  may  be  defeated 
by  a  transfer  of  the  bill  of  lading  by  the  consignee  to  a 
purchaser  in  good  faith,  who  has  no  notice  of  the  in- 
solvency and  the  shipper's  intention  to  reclaim  the  prop- 
erty.    {51  Cal.  345.) 

Sec.  735.  CARRIER'S  RIGHT  OVER  THE 
GOODS. — In  general  the  carrier  has  no  right  to  de- 
mand information  as  to  the  nature  and  value  of  the 
goods  offered  for  shipment  in  packages,  but  he  may  do 
so  where  the  goods  excite  suspicion  as  being  dangerous. 

The  carrier  may  insure  the  goods  while  in  his  posses- 
sion to  protect  himself,  but  has  no  authority  to  sell 
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them  save  in  great  emergency  and  to  prevent  total  loss. 
(Am.  Ex.  Co.  V.  Smith,  33  Ohio  St.  511.) 

The  carrier  has  a  special  property  in  the  goods,  and 
under  this  right  he  may  maintain  replevin  or  other  ac- 
tion, concurrent  with  the  owner,  necessary  to  regain  or 
retain  possession  against  trespassers  or  those  who  in- 
jure the  goods.  But  where  the  owner  chooses  to  bring 
his  action  first  the  carrier  is  barred  from  bringmg  suit. 
(28  Vt.  268.) 

Sec.  736.  THE  CARRIER'S  LIEN  FOR 
FREIGHT  OR  ADVANCES.— A  common  carrier 
has  a  right  to  his  reasonable  charges  for  the  transporta- 
tion, and  may  retain  the  goods  until  such  charges,  or 
any  advances  made  by  him,  are  paid.  The  advances  by 
the  carrier  are  usually  made  in  the  payment  of  freight 
to  connecting  carriers.  The  right  of  the  carrier  to  a 
lien  is  generally  recognized,  but  he  may  waive  the  right 
by  special  contract.  (Bowman  v.  Hilton,  11  Ohio  303.) 
The  lien  is  simply  a  remedy  to  enable  him  to  enforce 
payment  of  freight,  in  addition  to  the  other  remedies 
given  for  the  collection  of  a  debt,  and  is  some  recom- 
pense for  the  burdens  imposed  upon  him  by  law.* 


*The  shipper  is  primarily  liable  for  the  payment  of  the 
freight,  and  the  consignee  may  also  become  liable  by  agree- 
ment, or  where  the  bill  of  lading  recites  that  he  is  to  receive 
the  goods  on  payment  of  the  freight,  and  he  accepts  the  goods, 
he  becomes  liable,  but  in  this  case  the  consignor  is  still  liable. 
Where  a  carrier  contracts  to  carry  goods  to  a  particular  place 
and  to  safely  deliver  them,  and  the  goods  are  lost  through  neg- 
ligence or  are  delivered  to  the  wrong  person,  the  carrier  can 
recover  no  freight.     So  where  the  carrier  demands  an  unrea- 
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In  its  nature  the  carrier's  lien  is  special,  that  is,  it 
attaches  only  to  the  particular  goods  in  regard  to  which 
the  charges  or  advances  are  made.  And  goods  may 
not  be  held  to  enforce  payment  of  a  general  balance 
due  the  carrier.  Though  he  may  retain  a  portion  of  a 
shipment  of  goods  as  security  for  all  the  freight  due 
upon  the  shipment.  The  lien  may  be  waived  or  lost  by 
relinquishing  the  possession  voluntarily.  (Xorfolk, 
Etc.,  R.  Co.  V.  Barnes,  104  N.  C.  25;  Browne,  Bail., 
144-5.) 

The  carrier's  lien  prevails  as  against  general  cred- 
itors of  the  owners  of  the  goods  (Newhall  v.  Vargas, 
15  Me.  314),  and  as  against  the  right  of  stoppage  in 
transitu.  (Potts  v.  N.  Y.,  Etc.,  R.  Co.,  131  Mass.  155.) 
The  lien  is  assignable,  but  does  not  pass  with  a  wrongful 
sale  or  pledge  of  the  goods.  (Everett  v.  Coffm,  6  Wend. 
603;  Everett  v.  Saltus,  15  Wend.  474.)  A  carrier  has 
no  lien  as  against  the  owner  for  freight  on  goods  shipped 
by  one  having  no  title  or  interest  in  them.  (Pingree 
V.  Detroit  R.  Co.,  66  Mich.  143;  8  Gray  261.) 

The  carrier's  common  law  lien  is  merely  a  right  to 
retain ;  unlike  a  pledgee,  he  has  no  power  to  sell  for  his 


sonable  amount  for  his  charges,  the  owner  may  tender  a  rea- 
sonable amount  of  freight,  and  on  failure  of  the  carrier  to  de- 
liver, sue  for  the  goods  or  their  value.  In  general,  where  the 
carrier  fails  to  deliver  the  goods  for  any  reason,  including  the 
act  of  God,  he  is  not  entitled  to  compensation  for  the  carriage. 
But  where  the  goods  are  interrupted  on  the  journey,  inter- 
cepted and  accepted  by  the  owner,  or  sold  in  transit  to  prevent 
loss,  the  carrier  is  entitled  to  a  pro  rata  payment  of  freight. 
(Hunt  V.  Haskell,  24  Me.  339.) 
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charges,  and  if  he  does  so  it  is  considered  a  conversion. 
(Briggs  V.  Boston  R.  Co.,  6  Allen  246.)  He  must 
foreclose  in  equity.  But  by  statute  in  many  States  he  is 
given  the  power  to  sell  at  public  auction  after  public 
notice.     (Nathan  v.  Shivers,  71  Ala.  117.) 

Sec.  737.  CARRIERS  OF  LIVE  STOCK.— In 
some  States,  as  Michigan,  carriers  of  live  stock  are  not 
considered  common  carriers.  (25  Mich.  229.)  But  by 
the  weight  of  authority  carriers  of  animals  are  common 
carriers,  and  subject  to  the  same  responsibilities,  save 
as  modified  by  the  nature  of  the  things  being  shipped. 
(98  Mass.  239.)  In  case  of  accident  or  loss  the  carrier 
may  show  that  the  injury  arose  from  the  vice  or  pro- 
pensities of  the  stock,  and  not  from  any  carelessness  on 
his  part. 

Sec.  738.  CARRIERS  OF  PASSENGERS 
CONSIDERED. — A  carrier  of  passengers  is  not  held 
to  the  same  degree  of  accountability  as  a  carrier  of 
goods,  as  the  passenger  is  supposed  able  to  care  for 
himself  to  some  extent,  and,  further,  the  carrier  has 
not  the  same  right  of  control  as  over  goods.  Hence 
his  liability  is  not  to  carry  safely  save  the  act  of  God  or 
the  public  enemy,  but  rather  to  use  the  highest  degree 
of  vigilance  and  all  care  and  diligence  and  skill  which 
prudent  persons  under  similar  circumstances  would  do 
to  avoid  accident.  He  is  excused  from  liability  for 
injury  to  a  passenger  where  the  negligence  of  the  pas- 
senger exclusively,  or  together  with  that  of  the  car- 
rier, caused  the  injury.* 

♦Railroad  Co.  v.  Roy,  102  U.  S.  456;    Treadwell  v.  Whit- 
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The  carrier  is  bound  to  receive  and  transport  all  or- 
derly persons  who  are  ready  and  willing  to  pay  the 
required  fare.  But  the  company  may  prescribe  rea- 
sonable conditions  for  the  admission  of  passengers  on 
way-freight  or  other  trains  that  do  not  ordinarily  carry 
passengers,  and  these  regulations  must  be  followed  by 
persons  wishing  to  be  carried.  (Hollister  v.  Nowlen, 
19  Wend.  234.) 

The  relation  of  carrier  and  passenger  arises  when- 
ever a  person  is  received  for  carriage  in  any  vehicle 
propelled  by  the  carrier's  machinery,  and  forming  a 
portion  of  the  train.  Thus,  passengers  on  parlor  cars 
or  sleeping  cars  are  in  the  care  of  the  railway  company, 
though  an  independent  company  may  also  be  liable  for 
their  care.  (Railroad  Co.  v.  Walrath,  38  Ohio  St.  461; 
Browne,  Bailments,  149.)     The  payment  of  fare  is  not 


tier,  80  Cal.  575;    Spellman  v.  Lincoln  Rap.  T.  Co.,  36  Neb. 
890. 

Browne  thus  states  the  rule  of  liability  for  passenger  car- 
riers: "The  contract  of  a  railway  company  as  carrier  of  pas- 
sengers is  to  use  due  (extending  to  a  high  degree  of)  care,  in- 
cluding the  duty  of  exercising  vigilance  to  see  that  whatever 
is  required  for  the  safe  conveyance  of  their  passengers  is  in  fit 
and  proper  order.  The  duty  applies  to  the  construction  and 
maintenance  as  well  of  the  lines  as  of  the  carriages;  and  in  the 
case  where  the  company  contract  to  carry  over  a  line  other 
than  their  own,  extends  to  that  other  line.  But  it  does  not 
amount  to  a  warranty  of  safe  carriage,  nor  does  it  make  the 
company  liable  for  damage  by  an  occurrence  which  could  not 
be  prevented  by  the  use  of  skill  and  foresight."  (5  Eng.  Rul. 
Cases,  under  Great  West.  Ry.  Co.  v.  Blake,  also  given  in 
Browne,  Bail.  153.) 
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necessary  to  constitute  one  a  passenger,  and  govern- 
ment mail  agents,  express  messengers  and  persons  rid- 
ing free  on  a  drover's  pass  are  deemed  passengers. 
(Browne,  BaiL,  150,  and  cases  cited.)  But  a  mere  tres- 
passer or  interloper  can  only  charge  the  carrier  with 
ordinary  care  and  to  refrain  from  intentional  injury. 
(Higley  v.  Gihner,  3  Mont.  90.) 

Sec.  739.  CARRIER'S  RIGHT  TO  EJECT  A 
PASSENGER. — By  disorderly  conduct,  drunkenness, 
refusal  to  pay  fare,  or  by  losing  his  ticket  and  refusing 
to  pay  again,  a  passenger  may  forfeit  his  right  to  ride 
on  the  train  or  other  vehicle  of  the  carrier,  and  may  be 
ejected  by  the  conductor.  But  the  putting  off  must 
be  done  with  prudence  and  care,  or  the  carrier  becomes 
responsible  for  injury  occurring.  So  where  the  pas- 
senger is  put  off  for  misconduct  after  having  paid  his 
fare,  the  pro  rata  amount  of  his  ticket  unused  must  be 
returned  to  him.*  Excursion  or  cut-rate  tickets,  sold 
upon  time  limit  or  for  use  only  on  certain  trains,  must 
be  used  according  to  their  conditions,  and  the  passen- 
ger cannot  ride  on  trains  other  than  those  specified,  or 
after  the  time  has  expired.  (Powell  v.  Railroad  Co., 
25  Ohio  St.  70.) 

Sec.  740.  MAY  NOT  EXCUSE  HIS  OWN. 
NEGLIGENCE  BY  CONTRACT.— Public  policy 


*Pittsburg,  Etc.,  Ry.  Co.  v.  Nuzum,  50  Ind.  141  ;  Railroad 
Co.  V.  Hassell,  62  Tex.  256;  McClure  v.  Phlla.  Ry.  Co.,  34 
Md.  532 ;  Railroad  Co.  v.  Gants,  38  Kan.  608 ;  Higgins  v.  Wa- 
tervliet  T.  Co.,  46  N.  Y.  23;  Arnold  v.  Penn.  Rj.  Co.,  115  Pa. 
St.  135;   Railroad  Co.  v.  Gastka,  128  111.  613. 
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demands  of  the  carrier  of  passengers  that  he  shall  exer- 
cise due  care  and  skill  and  all  possible  vigilance  to  pro- 
tect the  passengers  from  injury,  and  hence,  as  in  the 
case  of  a  carrier  of  goods,  forbids  him  to  limit  his  lia- 
bility for  such  care,  by  contract  with  the  passenger.  He 
may  not  contract  against  the  consequences  of  his  own 
or  his  employes'  negligence,  and  such  a  contract  will 
not  relieve  or  excuse  him  from  liability.  ( Steam  Co.  v. 
Insurance  Co.,  129  U.  S.  397;  Harris  v.  Howe,  74  Tex. 
534. )  But  a  carrier  selling  a  ticket  to  a  point  beyond  its 
own  lines  may  insert  a  valid  condition  that  it  will  not  be 
liable  beyond  its  own  terminus.  (Harris  v.  Howe, 
supra. ) 

The  carrier  of  passengers,  as  well  as  of  freight,  may 
contract  to  carry  beyond  its  own  lines  and  into  other 
States,  and  the  connecting  carrier,  by  accepting  such 
contract,  becomes  the  agent  of  the  carrier  receiving  the 
passenger,  and  makes  the  receiving  carrier  liable  for 
its  negligence,  unless  the  contract  stipulates  otherwise, 
or  the  receiving  carrier  issues  the  through  ticket  as  the 
agent  of  the  connecting  carrier. 

It  is  in  dispute  whether  a  carrier  may  limit  his  lia- 
bility for  negligence  of  himself  or  employes  when  the 
carriage  is  nominally  gratuitous,  the  better  opinion,  and 
the  one  founded  in  reason,  holds  such  limitations  void, 
but  the  New  York  cases  allow  a  carrier  transporting 
a  passenger  free,  for  the  purpose  of  caring  for  property 
of  which  he  is  the  shipper,  to  limit  its  liability  for  neg- 
ligence.* 


*Railroad  Co.  v.  Lockwood,  17  Wall.  357;    Ohio  k  Miss. 
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As  regards  a  passenger  carried  absolutely  free,  the 
carrier  may  stipulate  that  he  will  not  be  liable  for  neg- 
ligence of  himself  or  servants.  (Kinney  v.  Ry.  Co.,  34 
N.  J.  513;  Quimby  v.  Railroad  Co.,  150  Mass.  365; 
contra.  Jacobus  v.  St.  Paul,  Etc.,  R.  Co.,  20  Minn. 
125.) 

Sec.  741.  LIABILITY  FOR  PASSENGER'S 
BAGGAGE. — The  carrier  is  bound  to  deliver  the  bag- 
gage of  a  person  at  the  end  of  the  journej^  unless  de- 
stroyed by  inevitable  accident  or  the  public  enemy,  and 
a  delivery  to  the  wrong  person  on  a  forged  order  will 
not  excuse  him.  His  responsibility  remains  for  the  pas- 
senger's baggage,  though  no  distinct  price  be  paid  for 
its  carriage.  Any  special  agreement  limiting  this  re- 
sponsibility must  be  established  by  the  carrier  in  the 
same  manner  as  for  the  reduction  of  liability  in  freight 
cases.  And  a  mere  notice  of  the  limitation  of  liability 
printed  on  the  ticket  or  check,  not  seen  or  acquiesced 
in  by  the  passenger,  will  not  exempt  the  carrier  from  his 
common  law  liability.  (Baltimore  &  O.  R.  Co.  v.  Camp- 
bell, 36  Ohio  St.  647.) 

By  baggage,  or  luggage,  as  the  English  term  it,  is 
meant  that  ordinary  and  reasonable  wardrobe  for  one 
in  the  passenger's  station  of  life,  together  with  such  ar- 
ticles as  are  usually  carried  for  personal  convenience, 
comfort,  or  instruction  and  protection.  It  may  include 
jewelry  worn  by  the  passenger  and  placed  with  the 


Ry.  Co.  V.  Sclby,  47  Ind.  471 ;    Poucher  v.  N.  Y.  Cent.  R.  Co., 
49  N.  Y.  263.  ^ 
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wardrobe,  but  not  money  carried  for  purposes  uncon- 
nected with  the  expenses  of  the  journey.  (Bank  v. 
Railroad  Co.,  20  Ohio  St.  260;  Jones  v.  Voorhees,  10 
Ohio  145.)  By  special  contract  the  carrier  becomes 
liable  for  merchandise  or  other  articles  of  the  passenger 
transported  as  baggage,  but  the  mere  acceptance  of 
baggage  without  knowledge  of  its  contents  does  not 
bind  the  carrier  for  merchandise.  (Railroad  Co.  v.  Car- 
row,  73  111.  348;  Blumantle  v.  Railroad  Co.,  127  Mass. 
322.) 

For  articles  left  on  the  train  which  were  in  the  pos- 
session of  the  passenger,  the  carrier  is  only  a  gratuitous 
bailee,  and  not  responsible  for  their  loss.  The  destina- 
tion having  been  reached,  it  is  the  duty  of  the  passenger 
to  call  promptly  for  his  baggage  or  the  carrier  becomes 
responsible  for  its  care  simply  as  a  warehouseman. 
(Penn.  Co.  v.  Miller  &  Co.,  35  Ohio  St.  541.)  While 
passengers  are  usually  made  to  pay  in  advance,  the 
carrier  is  given  a  lien  on  any  baggage  belonging  to  the 
passenger  for  his  fare  or  passage  money,  but  the  lien 
does  not  extend,  as  was  held  in  some  early  English  cases, 
to  the  clothes  on  the  person  of  the  passenger. 

Sec.  742.  LIABILITY  FOR  NEGLIGENCE. 
— In  general  the  plaintiff  must  show  that  the  carrier  is 
guilty  of  some  legal  fault,  or  has  not  used  reasonable 
care  or  due  diligence  under  the  circumstances.  The 
general  rule  being  that  negligence  must  be  proved  and 
is  never  presumed,  but  the  circumstances  may  give  rise 
to  a  presumption  of  negligence.  Where  the  passenger 
is  injured  by  a  breaking  of  the  conveyance  or  vehicle. 
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a  prima  facie  case  of  negligence  is  made  out,  the  car- 
rier may  then  show  in  defense  that  human  foresight 
and  prudence  could  not  have  prevented  the  accident. 
Where  the  accident  was  caused  by  a  latent  defect  the 
carrier  is  excused.  The  negligence  of  the  manufac- 
turer of  a  car  or  the  builder  of  a  bridge  is  imputed  to 
the  carrier.  And  the  duty  of  the  carrier  to  use  due  care 
is  not  confined  to  the  running  of  the  train,  but  he  is 
held  equally  responsible  for  negligence  in  regard  to  the 
management  of  the  stations.  The  railway  companies 
are  bound  to  keep  their  grounds  and  approaches  and 
platforms  in  a  safe  condition,  and  are  liable  for  failure 
in  respect  to  this  duty  if  injury  occurs  to  a  passenger. 
But  negligence  on  the  part  of  the  passenger  contribut- 
ing to  the  injury  forfeits  his  right  to  recover. 

It  is  the  carrier's  duty  to  protect  the  passenger  from 
assaults  or  insults  from  his  servants  or  fellow-passen- 
gers. But  it  is  held  that  he  is  not  liable  where  the  in- 
jury from  such  cause  could  not  reasonably  have  been 
anticipated.  But  the  fact  that  the  servant  of  the  carrier 
acted  maliciously  and  against  instructions  will  not  ex- 
cuse the  carrier.* 


*The  scope  of  the  present  work,  and  the  limited  number 
of  pages  in  which  this  subject  has  to  be  presented  have  made 
it  necessary  for  the  author  to  put  these  general  principles  in 
one  paragraph  and  refrain  from  citing  the  numerous  authori- 
ties which  sustain  each  proposition.  In  other  volumes  of  the 
Cyclopedia  of  Law,  this  subject  will  be  again  considered  at 
greater  length. 
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IV.  Telegraph  and  Telephone  Companies. 

Sec.  743.  TELEGRAPH  COMPANIES  NOT 
COMMON  CARRIERS.— Telegraph  and  telephone 
companies  are  not  common  carriers,  though  the  first 
few  cases  regarding  them  sought  to  hold  them  liable  as 
such.f 

They  are  now  regarded  as  quasi-public  servants, 
bound  to  serve  the  public  without  discrimination,  and 
held  responsible  as  bailees  for  hire  and  not  as  common 
carriers.  (Manville  v.  Western  U.  Tel.  Co.,  37  la.  214; 
Western  U.  Tel.  Co.  v.  Adams,  75  Tex.  531.) 

They  are  held  responsible  for  losses  arising  from 
failure  to  observe  the  most  exact  degree  of  care  and 
skill,  or  for  the  least  negligence.  As  public  servants, 
their  duty  is  to  receive  messages  indifferently  from  all 
who  are  willing  to  pay  for  the  service,  and  to  transmit 
such  messages  accurately  and  deliver  them  with  prompt- 
ness to  the  proper  person.  (113  Mass.  299.)  But  they 
need  not  furnish  stock  quotations  to  "bucket-shops,"  or 
send  messages  on  Sunday,  save  those  which  are  re- 
garded as  a  necessity.     (84  Ky.  664;  118  Ind.  248.) 

Such  companies  are  held  liable  for  errors  in  transmit- 
ting a  message,  as  for  omitting  an  important  word,  or 
fornon-delivery  of  the  message,  these  being  prima 
facie  evidence  of  negligence.     (79  Me.  493.)     That  is, 

fBiniey  v.  N.  Y.,  Etc.,  Tel.  Co.,  18  Md.  341 ;  Leonard  v.  N. 
■•V     Y.,  Etc.,  Tel.  Co.,  41  N.  Y.  544.     In  Parks  v.  Alta  Cal.  Tel. 
Co.,  13  Cal.  422,  and  Westcm  U.  Tel.  Co.  v.  Buchanan,  35  Ind. 
440,  they  were  held  to  be  common  carriers. 


EXCEPTIONAL  BAILEES.  231 

the  liability  attaches  on  proof  of  negligence,  and  failure 
to  transmit  correctly  a  message  which  is  not  obscure  is 
prima  facie  negligence.  (Telegraph  Co.  v.  Griswold, 
37  Ohio  St.  301.) 

Sec.  744.  EXEMPTION  FROM  LIABII^ITY. 
— A  telegraph  company,  equally  with  a  common  carrier, 
cannot  stipulate  to  exempt  itself  from  the  results  of  its 
own  negligence,  such  stipulations,  or  regulations,  being 
contrary  to  public  policy  and  void.  (Telegraph  Co.  v. 
Griswold,  supra.)  So  a  stipulation  in  a  telegraph  blank 
that  the  company  will  not  be  liable  for  mistakes  arising 
through  the  negligence  of  itself  or  servants,  unless  the 
message  is  repeated,  is  void  as  against  public  policy. 
(52  Ind.  1;  60  111.  421.)  But  such  stipulations  are  held 
to  relieve  the  company  to  some  extent,  but  not  for  cul- 
pable negligence,  fraud,  or  misconduct.  They  might 
excuse  slight  negligence.  (109  N.  Y.  235;  37  Mo. 
473.)  A  later  JNIissouri  case  holds  the  company  liable 
for  errors  in  a  non-repeated  message,  though  it  had 
stipulated  not  to  be  responsible  for  errors  unless  the 
message  was  repeated. 

The  general  rule  may  be  stated  to  be  that  the  com- 
pany may  make  reasonable  rules  regarding  its  liability, 
as  against  responsibility  for  losses  without  the  fault  of 
itself  or  agents  (45  Barb.  274;  35  Pa.  St.  298),  or  only 
to  become  responsible  for  negligence  occurring  on  its 
own  lines,  where  the  message  has  been  received  des- 
tined to  a  point  beyond  its  lines.  So  a  company  may 
limit  its  liability  for  mistakes  in  transmission  unless  the 
message  is  repeated  at  an  extra  charge,  and  for  cipher 
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or  obscure  messages,  and  may  also  limit  the  time  in 
which  a  claim  for  losses  may  be  made.  (62  Pa.  St.  84.) 
Sec.  745.  THE  MEASURE  OF  DAMAGES.— 
The  measure  of  damages  is  the  loss  suffered  by  the 
party  through  the  mistake  or  non-delivery.  (Bank  v. 
West.  U.  Tel.  Co.,  30  Ohio  St.  555;  44  N.  Y.  263.) 
For  an  obscure  or  cipher  message  improperly  trans- 
mitted only  nominal  damages  can  be  recovered.  (61 
Tex.  458.)  And  damages  to  injured  feelings  can  only 
be  recovered  as  incidental  to  damages  to  person  or 
property.* 


*Effect  of  Mistake.  The  company  is  the  agent  of  the  sender 
and  the  party  receiving  the  message  has  a  right  to  rely  upon  its 
correctness,  and  this,  though  it  is  not  what  the  sender  orig- 
inally gave  the  company  to  be  transmitted;  the  sender  is  then 
compelled  to  sue  the  company  to  recover  the  loss  the  incorrect 
message  has  made  him  suffer.  And  as  a  rule,  only  the  sender 
can  sue  on  the  contract  with  the  company,  but  the  receiver 
of  the  message  has  an  action  against  the  company  for  such 
damages  as  are  caused  him  by  the  company's  neghgence.  (See 
23  Am.  L.  J.  285.) 
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AGENCY. 


The  questions  are  numbered  to  correspond  with  the  sections 
in  this  book.  The  answers  and  references  for  further  study 
may  be  obtained  by  referring  to  the  corresponding  sections. 

CHAPTER  I. 

551.  What  may  be  said  in  regard  to  Agency  as  a 
separate  branch  of  law?  With  what  was  Agency  con- 
founded at  common  law? 

552.  Wherein  does  an  Agency  differ  from  an  em- 
ployment? Distinguish  the  subject  from  master  and 
servant. 

553.  What  may  be  said  of  the  relation  of  Agency 
to  Contract? 

554).  Give  Mechem's  Definition  of  Agency;  Whar- 
ton's. 

555.  Define  an  Agent.  Distinguish  an  agent  from 
a  servant. 

556.  Define  a  principal. 

557.  Give  the  various  classifications  of  agents.  De- 
fine a  general  agent ;  special  agent ;  del  credere  agent. 

558.  How  is  it  determined  whether  an  agent's  au- 
thority is  general  or  special? 

559.  Name  some  agencies  which  are  usually  given 
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separate  consideration  by  writers.  Define  an  attorney; 
auctioneer;  broker;  factor. 

560.  Give  the  plan  of  treating  the  subject  in  this 
book. 

561.  Name  some  of  the  leading  authorities  on  the 
law  of  Agency. 


CHAPTER  II. 

THE   FORMATION   OF   THE  RELATION. 

562.  Discuss  the  various  w^ays  in  which  the  relation 
of  principal  and  agent  may  arise  from  the  assent  of  the 
parties. 

563.  Give  the  general  rule  as  regards  the  purposes 
for  which  agents  may  be  appointed;  the  exceptions  to 
the  rule. 

564.  Discuss  the  rule  that  an  illegal  or  immoral  act 
cannot  be  delegated.  What  classes  of  acts  are  forbid- 
den to  be  delegated  as  against  public  policy?  Are  lob- 
bying agents  able  to  enforce  their  contract  with  the 
principal? 

565.  Why  is  the  performance  of  acts  of  a  personal 
nature  forbidden  to  be  delegated? 

566.  Give  the  general  rule  as  to  who  may  be  prin- 
cipals. What  is  the  rule  as  respects  corporations? 
Partnerships?    Who  are  not  allow^ed  to  appoint  agents? 

567.  What  is  the  rule  as  respects  who  may  become 
agents?  Who  is  responsible  for  the  selection  of  unfit 
persons  to  be  agents? 
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568.  What  are  the  legal  principles  governing  the 
appointment  of  infants  as  agents?  Married  women? 
Corporations?  Partnerships?  Aliens?  Under  what 
circumstances  is  the  wife  the  agent  of  the  husband?  The 
husband  the  agent  of  the  wife? 

569.  What  is  meant  by  Joint  Principals?  Give  ex- 
amples. What  are  the  princij)les  governing  the  liability 
of  members  of  unincorporated  societies  and  clubs  ? 

570.  What  are  the  rules  governing  the  execution  of 
the  authority  by  joint  principals?  What  exception  to 
the  rules? 

571.  How  must  the  agent  receive  his  authority  as  a 
general  rule?    What  is  the  exception? 

572.  Wliat  is  meant  by  an  express  appointment? 
What,  if  any,  difference  between  parol  and  written  ap- 
pointment? When  must  the  appointment  be  in  writ- 
ing? When  under  seal?  What  is  the  rule  as  regards 
acts  done  for  the  principal  in  his  presence  and  by  his 
direction  ? 

573.  What  is  meant  by  an  implied  appointment? 
What  is  the  legal  principle  governing  the  presumption 
that  an  agency  exists  by  authority  of  the  principal? 
What  limitation  upon  this  assumption  of  agency  by 
estoppel  ? 

574.  How  may  a  corporation  appoint  agents? 

575.  Give  the  principles  governing  the  proof  of  the 
agent's  authority.  Is  the  agent  a  competent  witness? 
Can  the  authority  be  proved  by  the  agent's  admissions, 
or  the  general  repute  of  his  agency?  If  the  authority  is 
ill  writing  or  undisputed,  what  is  the  rule? 


236  AGENCY. 

576.  Discuss  what  is  meant  by  ratification.  How 
may  it  occur? 

577.  Explain  what  acts  may  be  ratified.  What  may 
be  said  as  regards  the  ratification  of  a  forgery? 

578.  Who,  in  general,  may  ratify  acts  done  by  an 
agent?  What  is  the  rule  as  to  the  agent  ratifying  acts 
of  sub-agents? 

579.  Give  and  discuss  the  essentials  of  a  valid  ratifi- 
cation. 

580.  How  may  an  act  be  expressly  ratified?  What 
is  meant  by  implied  ratification?  Give  instances  where 
a  ratification  will  be  implied. 

581.  Explain  and  discuss  the  effect  of  ratification  as 
between  the  principal  and  the  assumed  agent ;  the  prin- 
cipal and  the  person  dealt  with  by  the  agent;  the  pre- 
tended agent  and  the  person  dealt  with,  and  as  between 
the  principal  and  innocent  third  persons. 

582.  583.  What  is  the  general  rule  as  to  the  delega- 
tion of  his  authority  by  the  agent? 

584.  Explain  the  exceptions  to  the  general  rule  as 
to  the  agent's  right  to  delegate  his  authority. 


CHAPTER  III. 

THE  EFFECT  OF  THE  RELATION. 

585,  586.  How  is  the  agent's  authority  classified  as 
regards  its  nature  and  extent? 

587.  AVhat  duty  is  imposed  upon  parties  dealing 
with  agents  as  respects  their  authority? 
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588.  What  is  the  general  extent  of  the  agent's  au- 
thority? Are  third  persons  bound  to  take  notice  of  the 
general  extent  of  agent's  authority? 

589.  Give  a  summary  of  the  agent's  authority  to  act 
for  the  principal. 

590.  By  what  rules  is  the  construction  of  the  agent's 
authority  regulated  ?  Give  a  summary  of  the  rules  reg- 
ulating the  construction  of  agent's  written  authority. 
What  rules  govern  the  construction  of  parol  express 
authority? 

591.  What  is  the  general  scope  of  implied  author- 
ity?   What  other  rules  govern  implied  authority? 

592.  Explain  and  discuss  the  principles  of  construc- 
tion as  applied  to  authority  to  sell  land;  to  sell  gener- 
ally ;  to  sell  personalty ;  to  purchase  property ;  to  receive 
payment;  to  make  and  indorse  negotiable  paper;  to 
manage  a  business. 

593.  What  are  the  chief  duties  of  the  agent  in  the 
execution  of  authority?  What  rules  govern  where  he 
exceeds  his  authority? 

594.  Discuss  the  execution  of  sealed  instruments  for 
the  principal  by  the  agent.  What  is  meant  by  "de- 
scriptio  personae?"  What  rule  was  stated  in  Wood  v. 
Goodridge?     Has  the  rule  been  followed? 

595.  Discuss  the  rules  governing  the  execution  of 
simple  contracts  by  an  agent.  Give  and  explain  valid 
and  sufficient  forms  of  executing  promissory  notes  by  an 
agent.  Give  an  example  of  an  insufficient  execution  of 
a  note  intended  to  bind  the  principal.  What  general 
rules  governing  the  admissibility  of  parol  evidence,  to 
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explain  the  written  instrument  executed  by  the  agent, 
are  given  by  Professor  Mechem? 


CHAPTER  IV. 

THE   RIGHTS^   DUTIES   AND   LIABILITIES   SPRINGING   FROM 
THE  RELATION. 

596.  How  may  the  subject  of  the  rights,  duties,  etc., 
of  the  relation  be  conveniently  considered? 

597.  What  in  general  are  the  claims  of  the  principal 
to  the  agent's  fidelity  and  loyalty?  What  principles 
arise  from  the  fact  that  the  agent  is  the  "alter  ego"  of 
his  employer? 

598.  If  an  agent  discounts  a  claim  upon  his  prmcipal 
or  makes  a  profit  out  of  his  employment  other  than  his 
agreed  compensation,  to  whom  does  such  profit  belong? 

599.  Discuss  the  effect  of  the  agent's  failure  to  obey 
instructions  from  the  principal.  What  instructions  may 
the  agent  refuse  to  follow  ? 

600.  What  is  the  extent  of  the  agent's  duty  to  exer- 
cise skill  and  care  in  acting  for  the  principal?  What 
rule  governs  those  agents  who  assume  a  special  calling 
or  profession?  What  are  the  duties  of  an  agent  to 
make  collections?  Of  a  bank  to  collect  commercial 
paper?     Of  an  attorney? 

601.  What  may  be  said  of  the  agent's  duty  to  ac- 
count for  receipts  from  the  agency?  When  may  he  dis- 
pute the  principal's  title? 

602.  Of  what  facts  must  the  agent  notify  the  prin- 
cipal? 
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603.  State  the  general  rule  as  to  the  rights  of  third 
persons  for  neglect  or  nonperformance  on  the  part  of 
the  agent. 

604.  How  does  the  agent  become  responsible  to  third 
persons  on  contracts  ?  What  limitation  in  regard  to  the 
nature  of  the  contract  may  he  assume  to  make  for  the 
principal?  What  different  actions  has  the  third  person 
against  the  agent?  What  is  the  rule  where  the  agent 
conceals  his  authority  ?  Explain  the  principles  applying 
when  money  is  paid  the  ageni  by  mistake  and  by  him 
paid  to  the  principal;  when  money  is  paid  by  the  prin- 
cipal to  the  agent  for  third  persons. 

605.  Discuss  the  nature  of  the  agent's  liability  to 
third  persons  for  his  torts  while  conducting  his  employ- 
ment. 

606.  Explain  the  difference  as  respects  liability,  of 
public  officers  or  agents,  and  private  agents,  to  third 
persons. 

607.  Name  the  general  duties  the  principal  owes  to 
the  agent. 

608.  What  may  be  said  of  the  principal's  duty  to 
compensate  the  agent?    How  is  the  amount  determined? 

609.  When  the  agent  stipulates  for  full  perform- 
ance, give  the  rules  respecting  his  right  to  compensa- 
tion for  part  performance.  What  difference  does  it 
make  whether  the  agent's  authority  is  rightfully  or 
wrongfully  revoked  by  the  principal  ?  What  is  the  rule 
when  the  agency  terminates  by  operation  of  law?  By 
abandonment  by  the  agent?  Explain  what  will  and 
what  will  not  constitute  abandonment  by  the  agent.  For 
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what  other  reasons  may  the  agent  forfeit  his  right  to 
compensation? 

610.  For  what  is  the  agent  to  be  reimbursed  ?  From 
what  is  he  indemnified? 

611.  What  principles  govern  the  agent's  right  to 
protection  from  injury  in  the  employment?  Name  some 
of  the  principal's  duties  in  this  connection. 

612.  Discuss  the  agent's  lien  as  given  by  the  Com- 
mon Law.  Explain  what  is  meant  by  a  general  lien? 
A  particular  lien?  What  is  covered  by  the  agent's  lien? 
What  classes  of  agents  are  given  a  general  lien?  Ex- 
plain what  is  meant  by  the  right  of  stoppage  in  transitu. 

613.  When  is  the  principal  obligated  to  sub-agents? 
To  what  extent? 

614.  In  what  characters  does  the  principal  become 
liable  to  third  persons? 

615.  What  is  the  general  rule  as  regards  the  liability 
of  an  undisclosed  principal  to  third  persons?  Give  and 
explain  the  exceptions  to  the  rule. 

616.  To  what  extent  is  the  disclosed  principal  liable 
to  third  persons?  To  what  extent  are  the  agent's  rep- 
resentations and  admissions  binding  on  the  principal? 
What  explanation  or  exception  to  the  rule?  Explain 
and  discuss  the  rule  that  notice  to  the  agent  is  notice  to 
the  principal.  When  is  the  principal  not  bound  by  the 
knowledge  of  the  agent?  Give  the  application  of  the 
rule,  as  to  notice,  to  corporations. 

617.  To  what  extent  is  the  principal  liable  for  the 
agent's  wrongful  acts?    What  is  the  principal's  liability 
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for  the  acts  of  an  independent  contractor  ?    What  is  the 
measure  of  principal's  damage  when  he  is  liable? 

618.  Discuss  fully  the  principal's  civil  liability  for 
the  agent's  criminal  acts;  his  criminal  liability.  For 
what  sort  of  crimes  may  the  principal  become  liable 
though  committed  by  the  agent,  and  without  the  express 
knowledge  or  consent  of  the  principal? 

619.  To  whom  are  third  persons  primarily  liable  on 
contracts  made  with  an  authorized  agent?  When  is  the 
third  person  bound  to  the  agent?  State  the  principles 
governing  when  the  agent  wishes  to  show  himself  to  be 
the  real  principal.  When  the  agent  sues  in  his  own  name 
what  defenses  may  the  party  set  up? 

620.  When  is  the  principal  unable  to  sue  upon  con- 
tracts made  by  his  agent?  What  limitations  on  the  right 
of  the  principal  to  sue  on  his  agent's  contracts? 

621.  When  may  the  principal  reclaim  money  paid  by 
the  agent  to  third  persons? 

622.  What  are  the  principal's  rights  against  third 
persons  who  have  secured  his  property  from  the  agent? 
When  is  the  principal  estopped  from  recovering  prop- 
erty disposed  of  by  his  agent?  When  is  possession  by 
the  agent  sufficient  evidence  of  his  authority  to  authorize 
a  valid  transfer  by  him?  Can  the  principal  recover  his 
property  taken  for  the  agent's  private  debts? 

623.  Discuss  the  principal's  right  to  recover  from 
third  persons  for  their  torts  in  respect  to  the  agency. 

624.  When  do  third  persons  become  liable  with  the 
agent  for  a  fraud  by  the  agent  upon  his  principal  ? 
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CHAPTER  V. 

THE  TERMINATION   OF  THE  RELATION. 

625.  State  the  different  methods  in  which  an  agency 
may  be  terminated. 

626.  Discuss  termination  by  expiration  of  time. 

627.  What  is  the  general  rule  as  to  the  principal's 
power  to  revoke  the  agent's  authority? 

628.  Discuss  the  nature  of  the  interest  which  will  pre- 
vent the  principal  from  revoking.  Give  examples  of 
what  is  and  what  is  not  such  an  interest  in  the  agent. 

629.  Distinguish  between  the  principal's  power  and 
right  to  revoke  the  agent's  authority.  What  is  the  result 
of  the  exercise  of  the  power  to  revoke  without  the  right 
to  do  so? 

630.  In  general,  when  may  the  principal  rightfully 
revoke  the  agency? 

631.  Discuss  the  method  of  revoking  the  ag-ency. 
Must  the  revocation  be  express?  When  will  revocation 
be  implied  ? 

632.  To  whom  must  notice  of  revocation  be  given  to 
make  it  effectual?  What  notice  must  be  given  as  a  gen- 
eral rule?    When  must  the  notice  be  put  on  record? 

633.  What  is  the  rule  as  to  the  agent's  power  to  re- 
nounce his  authority?    What  notice  should  be  given? 

634.  What  is  meant  by  the  agency  terminating  by 
operation  of  law? 

635.  What  effect  has  the  death  of  the  principal  upon 
the  agency?    What  class  of  agencies  cannot  be  revoked 
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by  the  death  of  the  principal  ?    What  is  the  effect  of  the 
death  of  a  joint  principal? 

636.  Discuss  the  effect  upon  the  agency  of  the  death 
of  the  agent. 

637.  What  effect  on  the  agency  has  the  insanity  of 
the  agent  or  principal? 

638.  What  is  the  effect  of  the  bankruptcy  of  the 
principal  upon  the  agency?    Of  the  agent? 

639.  What  is  the  effect  of  war  between  the  countries 
of  the  principal  and  agent? 

640.  Discuss  the  effect  of  the  marriage  of  the  prin- 
cipal upon  the  agency. 


CHAPTER  VI. 

SPECIAL   CLASSES   OF   AGENTS. 

641.  What  classes  of  agents  are  considered  under 
this  head  ? 

642.  Discuss  the  nature  of  the  relation  between  at- 
torney and  client.  What  presumption  is  made  as  re- 
gards the  authority  of  an  attorney  to  act  for  a  client? 

643.  Define  an  attorney-at-law  and  give  the  general 
extent  of  his  implied  authority  when  employed  to  man- 
age the  client's  cause.  What  in  general  has  the  attorney 
so  employed  no  implied  power  to  do  ?  What  may  be  said 
as  respects  the  attorney's  power  to  delegate  his  author- 
ity?   To  receive  payment? 

644.  What  is  the  duty  of  the  attorney  as  respects 
representing  interests  adverse  to  his  client  ?    What  is  his 
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duty  as  respects  using  skill  in  the  management  of  his 
client's  affairs?  What  is  his  responsibility  to  third  per- 
sons ?  When  is  he  liable  to  third  persons  for  torts  in  re- 
spect to  his  employment? 

645.  Discuss  the  claims  of  the  attorney  upon  the 
client.  How  is  the  attorney's  compensation  estimated 
in  the  absence  of  express  agreement?  When  may  the 
client  discharge  the  attorney  ? 

646.  Discuss  the  attorney's  lien  for  services.  Define 
each,  and  distinguish  between  a  general  or  retaining  lien, 
and  a  particular  or  charging  lien.  To  what  does  each 
extend  to  protect?  Is  possession  necessary  to  the  charg- 
ing lien? 

647.  In  general,  what  may  be  said  as  to  confidential 
communications  between  attorney  and  client? 

648.  Define  and  discuss  auctioneers.  What  is  the 
extent  of  their  implied  powers? 

649.  What  may  be  said  of  the  duties  and  liabilities 
of  the  auctioneer? 

650.  What  are  the  rights  of  the  auctioneer  as  against 
the  principal?    As  against  a  wrong-doer? 

651.  Name  and  define  the  various  sorts  of  brokers. 

652.  What  may  be  said  as  to  the  appointment  and 
implied  powers  of  brokers? 

653.  Discuss  the  duties  and  liabilities  of  brokers. 

654.  How  is  the  broker's  compensation  usually  esti- 
mated? Is  the  principal  denied  the  right  to  revoke  the 
broker's  authority  to  act  ?  Has  the  broker  a  lien  for  his 
commission?  What  are  his  rights  as  against  third  per- 
sons? 
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655.  Who  are  factors?    What  may  be  said  of  their 
appointment  and  implied  powers? 

656.  To  what  extent  are  factors  required  to  exercise 
skill,  diligence  and  j^rudence  ? 

657.  What  are  the  rights  of  the  factor  as  against  the 
principal?    As  against  third  persons? 
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CHAPTER  I. 

658.  Define  and  discuss  a  Bailment.  What  is  the 
nature  of  the  contract  as  a  rule?  Distinguish  between 
bailor  and  bailee.  What  is  the  importance  of  bailment 
law,  and  why? 

659.  What  may  be  said  as  to  the  history  of  bail- 
ments ?  What  is  the  leading  case  in  the  early  law  of  bail- 
ment ?    What  was  decided  in  the  case  ? 

660.  Distinguish  a  bailment  from  an  equitable  trust. 

661.  How  is  a  bailment  distinguished  from  a  con- 
tract of  sale?  Give  examples  of  bailments  sometimes 
confused  with  sales.  When  a  chattel  is  received  for  use 
with  the  privilege  of  purchasing,  is  this  a  bailment  or 
sale? 

662.  How  does  the  author  divide  the  subject  for 
treatment? 

663.  Name  some  of  the  writers  on  bailment  law. 

CHAPTER  II. 

GENERAL  PRINCIPLES  AND  CLASSIFICATIONS. 

664.  Who  in  general  may  make  a  bailment  or  be- 
come a  bailee? 

665.  When  does  the  bailee  become  liable  for  a  con- 
version of  the  bailed  property?    Give  examples. 
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666.  What  may  be  said  as  to  the  subject-matter  of 
bailment  contracts?  What  sort  of  property  may  be 
bailed  ? 

667.  What  may  be  said  as  to  delivery  in  bailment? 
What  two  kinds  of  delivery?    Explain  each. 

668.  Who  may  deliver  property  in  bailment? 

669.  When,  in  general,  is  the  bailee  bound  by  the  de- 
livery of  property  in  bailment?  Explain  what  is  meant 
by  "quasi  bailment"  and  a  constructive  bailee. 

670.  Will  a  wrong-doer  or  trespasser  who  gets  pos- 
session of  property  be  considered  a  bailee  of  it? 

671.  Discuss  the  bailment  contract.  How  does  the 
implied  contract  arise? 

672.  What  constitutes  the  consideration  in  the  con- 
tract of  bailment? 

673.  Who  retains  the  title  to  the  bailed  property? 
To  whom  does  the  increase  of  bailed  jiroj^erty  belong? 
What  is  the  nature  of  the  bailee's  right  to  the  property? 

674.  Should  the  bailor  notify  the  bailee  of  dangers 
possible  in  the  bailment  service  ? 

675.  Discuss  the  methods  in  which  the  contract  of 
bailment  may  be  terminated. 

676.  What  is  said  as  to  the  classifications  of  bail- 
ments by  various  authors?  What  two  general  classifi- 
cations are  given? 

677.  What  is  meant  by  the  Roman  Classification? 
Give  and  define  each  of  the  different  bailments  in  this 
classification. 

678.  Give  and  define  the  different  sorts  of  bailments 
in  the  English  Classification, 
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679.  What  is  meant  by  a  gratuitous  bailment? 
What  other  classification  is  rendered  necessary  by  the 
distinction  between  paid  and  gratuitous  bailees? 

680.  What  is  meant  by  "diligence"  and  "negli- 
gence?"   Give  and  explain  the  degree  of  each. 

681.  What  other  elements  assist  in  determining  what 
degree  of  care  should  be  exercised  by  the  bailee?  Who 
determines,  as  a  rule,  the  question  whether  due  diligence 
has  been  exercised  by  the  bailee? 

682.  What  may  be  said  as  to  when  a  bailment  is  to 
be  deemed  gratuitous? 

683.  Discuss  the  liability  of  a  depositary.  When  has 
the  depositary  a  right  to  use  the  bailed  article? 

684.  Give  examples  of  who  are  depositaries.  Dis- 
cuss the  rules  applicable  to  the  finders  of  lost  articles. 
What  is  the  liability  of  a  bank  for  special  deposits? 

685.  What  is  the  extent  of  the  liabilit}^  of  a  manda- 
tary? What  is  the  rule  as  to  services  rendered  gratui- 
tously by  an  attorney  or  physician  as  respects  art  and 
skill  required? 

686.  What  is  the  rule  of  liability  of  the  borrower  of 
property?  For  whose  benefit  is  the  bailment  known  as 
commodatum  or  gratuitous  loan? 

687.  What  distinction  in  regard  to  the  termination 
of  a  loan  at  the  Common  and  Civil  Law? 

688.  Discuss  a  pledge  bailment.  What  is  the  pur- 
pose of  the  bailment?  What  degree  of  diligence  is  re- 
quired of  the  pledgee,  and  why?  What  rights  has  the 
pledgee  in  the  pledged  property? 
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689.  How  is  a  pledge  distinguished  from  a  chattel 
mortgage  ? 

690.  What  kinds  of  property  may  be  pledged? 
Who,  in  general,  may  pledge  property? 

691.  What  is  the  importance  of  delivery  in  a  pledge 
bailment?  What  are  the  general  principles  governing 
a  constructive  delivery  in  pledge? 

692.  What  are  the  rights  of  the  pledgee  as  respects 
using  the  pledged  property?  How  may  he  realize  the 
amount  of  the  claim  from  the  pledged  property?  What 
is  the  extent  of  his  right  to  retain  pledged  articles? 

693.  What  is  meant  by  "mutuum?"  Is  it  a  bail- 
ment? 

694.  Give  and  explain  the  divisions  of  hired  services? 
Define  a  warehouseman  and  state  the  rules  governing 
his  liability  for  the  stored  property.  Who  are  "wharfin- 
gers?" What  is  the  extent  of  their  duty  and  liability? 
Who  are  "agisters,"  and  what  degree  of  care  must  they 
exercise  in  caring  for  bailed  property? 

695.  Give  the  general  rule  as  to  the  care  required  of 
bailees  for  hire. 

696.  What  is  the  right  of  the  bailee  to  compensation 
for  services  performed  upon  articles?  If  the  service  con- 
tracted for  is  not  completed  what  is  the  rule  ? 

697.  Discuss  the  bailee's  lien  upon  the  bailed  prop- 
erty for  services  rendered.  To  what  does  the  lien  ex- 
tend?   How  may  it  be  lost  or  waived? 
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CHAPTER  III. 

EXCEPTIONAL  BAILEES  CONSIDERED. 

698.  What  is  meant  by  "exceptional  bailees,"  and 
why  are  they  so  called?  Mention  the  chief  ones  consid- 
ered. 

699.  Define  an  innkeeper.  What  change  in  the  law 
as  respects  the  keeping  of  the  traveler's  horse? 

700.  Mention  some  classes  of  persons  who  furnish 
entertainment  or  lodging  and  are  not  deemed  innkeep- 
ers. What  is  the  rule  as  respects  sleeping-car  and  steam- 
ship companies? 

701.  Discuss  the  innkeeper's  liability.  Is  he  an 
insurer  of  the  guest's  property?  For  what  losses  is  he 
not  liable? 

702.  To  what  property  of  the  guest  does  the  liabil- 
ity of  the  innkeeper  extend  ?  When  does  he  become  lia- 
ble for  the  property? 

703.  Discuss  the  liability  of  the  innkeeper  for  in- 
juries or  insults  to  the  person  of  the  guest? 

704.  What  are  the  duties  imposed  upon  an  innkeeper 
by  reason  of  his  public  calling? 

705.  How  is  it  determined  who  are  guests?  Give  in- 
stances of  who  are  and  who  are  not  considered  guests. 

706.  How  long  does  the  innkeeper's  liability  to  the 
guest  continue?  INIay  the  liability  for  the  guest's  prop- 
erty continue  after  the  departure  of  the  guest?  Give 
instances. 

707.  State   the   circumstances   or   conditions   under 
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which  the  innkeeper  may  be  relieved  for  losses  to  the 
guest's  property. 

708.  What  statutary  limitations  have  been  enacted 
governing  the  liability  of  innkeepers  in  your  State? 

709.  Give  the  remedies  which  the  innkeeper  has  for 
securing  pay  for  his  services.  Discuss  the  innkeeper's 
Common  Law  lien.  How  is  this  lien  enlarged  by  the 
statutes  of  your  State? 

710.  What  is  the  status  of  a  postmaster?  Who  is 
the  real  bailee? 

711.  What  is  the  general  rule  of  liability  of  govern- 
ment officers  ?  Are  they  liable  to  individuals  for  the  per- 
formance of  official  acts? 

712.  What  exceptions  to  the  general  rule  as  to  the 
liability  of  the  postmaster  or  his  assistants  for  fraud  or 
willful  misconduct  in  office?  For  what  duties  must  the 
postmasters  respond  in  damages  to  the  individual  if  left 
unperformed  ?  What  other  officers  are  governed  by  the 
same  rules  aj^plicable  to  postmasters? 

713.  Define  carriers.    What  two  classes  of  carriers? 

714.  Define  a  private  or  special  carrier.  Give  an 
instance  of  one. 

715.  What  is  the  extent  of  the  special  carrier's  lia- 
bility? 

716.  Define  a  public  or  common  carrier.  Give  the 
elements  necessary  to  constitute  one  a  common  carrier. 

717.  Give  instances  of  special  agencies  deemed  com- 
mon carriers. 

718.  Give  examples  of  transporting  agencies  not 
deemed  common  carriers. 
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719.  When  does  the  obligation  and  liability  of  the 
carrier  attach? 

720.  Discuss  the  nature  of  the  delivery  of  goods  to 
the  carrier  as  respects  its  insufficiency. 

721.  What  in  general  are  the  rights  and  duties  of  the 
carrier  as  regards  receiving  and  transporting  the  goods  ? 

722.  What  term  is  commonly  used  to  designate  the 
common  carrier's  liability?  Is  it  strictly  accurate?  Give 
the  exact  rule  governing  his  liability.  Why  does  the  law 
require  excessive  responsibility  from  common  carriers? 

723.  What  is  meant  by  and  included  under  "act  of 
God?"  Give  examples  of  what  are  and  what  are  not 
considered  losses  from  "inevitable  accident." 

724.  Discuss  what  is  meant  by  "public  enemies." 

725.  What  further  things  may  be  sho^\Ti  to  excuse 
the  carrier?  What  is  the  carrier's  liability  as  regards 
goods  taken  from  him  by  judicial  process? 

726.  Discuss  the  carrier's  right  to  limit  his  liability 
by  special  contract  with  the  shipper.    Give  instances. 

727.  May  the  carrier  limit  his  liability  by  public  no- 
tice? 

728.  Discuss  the  rules  applying  when  the  carrier 
seeks  to  limit  his  liability  by  receipt  or  bill  of  lading. 

729.  What  may  be  said  as  to  statutory  regulations 
of  common  carriers? 

730.  Discuss  the  rules  applicable  to  connecting  car- 
riers. 

731.  Give  the  rules  in  respect  to  the  duty  to  furnish 
transportation  for  freight  offered,  and  to  transport  ac- 
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cording  to  instructions  or  by  usual  route.    When  is  the 
carrier  excused  for  delay  in  delivery  ? 

732.  What  may  be  said  as  to  the  requirements  of  the 
carrier  to  deliver  the  goods  personally  to  the  consignee  ? 
What  notice  is  required  in  the  absence  of  personal  de- 
livery?   Is  the  carrier  held  to  deliver  to  the  right  person? 

733.  What  will  excuse  non-delivery  by  the  carrier? 

734.  Define  and  explain  "stoppage  in  transitu." 

735.  Discuss  the  right  of  the  carrier  as  respects  the 
goods  shipped. 

736.  Explain  the  nature  of  the  carrier's  lien  for 
freight  and  advances. 

737.  What  rule  prevails  in  some  States  as  respects 
carriers  of  live  stock? 

738.  Discuss  the  general  principles  applicable  to  car- 
riers of  passengers.  How  and  when  does  a  person  be- 
come a  passenger? 

739.  When  may  the  carrier  eject  a  passenger,  and 
how? 

740.  May  a  carrier  of  passengers  limit  his  liability 
for  negligence? 

741.  Discuss  the  carrier's  liabihty  for  passenger's 


742.  Explain  the  general  liability  of  the  carrier  for 
negligence. 

743.  Are  telegraph  and  telephone  companies  com- 
mon carriers?    What  is  the  extent  of  their  liability? 

744.  Discuss  their  right  to  exempt  themselves  from 
liability  for  negligence. 

745.  What  is  the  measure  of  damage  for  failure  to 
send  a  message  correctly,  or  for  non-delivery? 


ABBREVIATIONS. 


(See  also  the  abbreviations  given  in  previous  numbers.) 

Am.  Dec. — American  Decisions. 

Am.   Rep. — American  Reports. 

Ark. — Arkansas  Reports. 

Atk. — Atkyn's  Reports,  English  Chancery. 

Barb. — Barbour's  Reports,  N.  Y.  Supreme  Court. 

B.  &  Ad. — Barnewall  &  Adolphus'  Reports,  English  King's 
Bench. 

Binn. — Binney's  Reports,  Pa.  Supreme  Court. 

Bosw. — Bosworth's  Reports,  N.  Y.  City  Superior  Court. 

Burr. — Burrow's  Reports,  English  King's  Bench. 

Cal. — California  Reports. 

C.  B. — Common  Bench,  English  Common  Bench  Reports. 

C.  &  P.  or  Car.  &  P. — Carrington  &  Payne's  Reports,  Eng. 
Nisi  Prius. 

Cold. — Coldwell's  Reports,  Tenn.  Supreme  Court. 

Cush. — Cushing's  Reports,  IVIass.  Supreme  Court. 

Dak. — Dakota  Reports. 

Dana — Dana's  Reports,  Kentucky  Court  of  Appeals. 

Doug. — Douglas'  Reports,  English  King's  Bench. 

Dutch. — Dutcher's  Reports,  New  Jersey  Supreme  Court. 

Esp. — Espinasse's  Reports,  English  Nisi  Prius  Cases. 

Fed.  Rep. — Federal  Reports. 

Gratt. — Grattan's  Reports,  Va.  Court  of  Appeals  and  Gen- 
eral Court. 

Grecnl. — Greenleaf's  Reports,  Maine  Supreme  Court. 

Head — Head's  Reports,  Tennessee  Supreme  Court. 

H.  &   N. — Hurlstone    &    Norman's    Reports,    English    Ex- 
chequer. 

Hawks — Hawks'    Reports,    North    Carolina    Supreme    Court. 

Humpli. — Humphrey's  Reports,  Tenn.  Supreme  Court. 
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la. — Iowa  Reports. 

111.  App. — Illinois  Appeal  Reports. 

Kans. — Kansas  Reports. 

La.  Ann. — Louisiana  Annual  Reports. 

M.  &  W.  or  Mees.  &  Wels. — Meeson  &  Welsby's  Reports, 
English  Exchequer. 

Ld.  Raym. — Lord  Raymond's  Reports,  English  King's 
Bench. 

Meigs — Meigs'  Reports,  Tenn.  Supreme  Court. 

Md. — Maryland  Reports. 

Mo.  App. — Missouri  Appeal  Reports. 

Mont. — Montana  Reports. 

Moo.  k  M. — Moody  &  Malkin's  Eng.  Nisi  Prius  Cases, 

N.  J.  Eq. — New  Jersey  Equity  Reports. 

N.  C. — North  CaroHna  Reports. 

N.  W.  Rep. — North  Western  Reporter. 

Neb. — Nebraska  Reports. 

O.  St. — Ohio  State  Reports. 

Oreg. — Oregon  Reports. 

P. — Page. 

Pa.  St. — Pennsylvania  State  Reports. 

Pick. — Pickering's  Reports,  Mass.  Supreme  Court. 

Q.  B. — Queen's  Bench  Reports,  English. 

Rich. — Richardson's  Reports,  S.  Car.  Court  of  Appeals. 

Sandf. — Sandford's  Reports,  N.  Y.  City  Superior  Court. 

Sec. — Section. 

S.  k  M. — Smedes  &  Marshall's  Reports,  Miss.  Sup.  Court 
of  Chancery. 

Serg.  &  R. — Sergeant  &  Rawle's  Reports,  Pa.  Supreme 
Court. 

Tex. — Texas  Reports. 

Vt. — Vermont  Reports. 

W.  &  S.  or  Watts  &  Serg. — ^Watts  &  Sergeant's  Reports, 
Pa.  Supreme  Court. 

Wend. — Wendell's  Reports,  N.  Y.  Supreme  Court. 

W.  Va. — West  Virginia  Reports. 
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CASES  ON  THE  LAW  OF  AGENCY. 


CHAPTER  I. 

AGENCY  DISTINGUISHED  AND   DEFINED.* 

Agency  Distinguished  from  the  Relation  of  Master  and  Servant. 

WAKEFIELD  ET  AL.  v.  FARGO. 

90  New  York.  213.     1882. 

Action  brought  to  enforce  the  claim  of  an  alleged  laborer  or 
servant  of  The  High  Rock  Congress  Spring  Company,  a  cor- 
poration, against  defendant  as  a  stockholder  in  said  corporation, 
said  action  being  based  upon  the  statute  mentioned  in  the  opin- 
ion. 

Danporth,  J.  "We  agree  with  the  General  Term  in  the  con- 
clusion that  The  High  Rock  Congress  Spring  Company  was  or- 
ganized under  the  act  of  1863,  chapter  63,  entitled  "An  act  to 
extend  the  operation  and  effect  of  the  act  passed  February  17, 
1848,  entitled  'An  act  to  authorize  the  formation  of  corpora- 
tions for  manufacturing,  mining,  mechanical  or  chemical  pur- 
poses' "  and  that  by  the  provisions  of  section  2,  the  stockholders 
composing  it  became  subject  to  the  liabilities  imposed  by  sec- 
tion 18  of  the  original  act,  and  therefore  "liable  for  all  debts 
that  may  be  due  and  owing  to  their  laborers,  servants  and  ap- 
prentices for  services  performed  for  such  corporation." 

We  also  agree  with  that  court  in  the  opinion  that  the  appel- 
lant, Judson,  was,  as  between  himself  and  the  creditors  of  the 
corporation,  a  stockholder,  and  so  within  the  purview  of  that 
section.  He  held  the  certificate  of  stock,  and  the  books  of  the 
company  disclosed  this  to  be  his  relation  to  it.  By  admissions 
in  the  pleadings,  the  other  appellants  occupy  the  same  position. 
But  there  is  error  in  the  judgment  to  the  extent  of  the  "Clark" 
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claim.  He  was  not,  within  the  meaning  of  the  act,  a  "laborer, 
servant  or  apprentice."  It  is  true  he  is  characterized  in  the 
findings,  in  general  terms,  as  both  "laborer"  and  "servant," 
but  specifically  is  described  as  the  "bookkeeper  and  general 
manager"  of  the  company,  and  his  duties  accord  therewith.  He 
kept  an  account  of  all  the  receipts  and  disbursements  of  the 
company,  and,  in  the  absence  of  the  superintendent,  had  the 
charge  and  control  of  its  business.  He  "worked  by  the  year," 
was  employed  at  a  yearly  salary  of  $1,200,  and  it  is  an  indebted- 
ness so  created  which  has  been  allowed  in  this  action. 

A  stockholder  is  not  liable  for  the  general  debts  of  a  corpora- 
tion, if  the  statute  creating  it  has  been  complied  with.  The 
clause  in  question  creates  a  privileged  class,  into  which  none  but 
the  humblest  employes  are  admitted,  and  the  distinction  which 
in  practical  life  is  easily  discernible  between  president,  director, 
officer,  agent  and  laborer,  at  once  disappears  in  the  face  of  such 
a  judgment  as  we  have  before  us.  Clearly  a  distinction  is  made 
by  the  statute.  The  stockholder  must  pay,  not  debts  due  to  all 
employes  of  the  company,  but  those  due  to  "laborers,  servants 
and  apprentices,"  and  not  all  debts  due  to  them,  but  only  such 
as  are  due  for  "services"  performed  for  such  corporation.  It 
is  plain,  we  think,  that  the  services  referred  to  are  menial  or 
manual  services — that  he  who  performs  them  must  be  of  a  class 
whose  members  usuaUj^  look  to  the  rew^ard  of  a  day's  labor  or 
service  for  immediate  or  present  support,  from  whom  the  com- 
pany does  not  expect  credit,  and  to  whom  its  future  ability  to 
pay  is  of  no  consequence;  one  who  is  responsible  for  no  inde- 
pendent action,  but  who  does  a  day's  work,  or  a  stated  job,  under 
the  direction  of  a  superior  (Gordon  v.  Jennings,  L.  R.  9  Q.  B. 
Div.  45;  Dean  v.  DeWolf,  16  Hun  186,  affirmed,  82  N.  Y.  626). 
Such  persons  are  described  in  the  common  law,  in  terms  adopted, 
as  is  reasonable  to  suppose,  in  the  statute  before  us.  Speaking 
of  master  and  servant,  Blackstone  (B.  1,  chap.  14)  says:  "The 
first  sort  of  servants  acknowledged  by  the  law  of  England  are 
menial  servants.  Another  species  of  servants  are  called  appren- 
tices. A  third  species  of  servants  are  laborers,  who  are  only 
hired  by  the  day  or  the  week."  He  also  speaks  of  "stewards, 
factors,  and  bailiffs,"  as  perhaps  constituting  a  fourth  class. 
But  this,  doubtingly,  "because  they  serve  in  a  special,  minis- 
terial capacity,"  and  in  view  of  the  declarations  already  made 
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by  this  court  as  to  the  object  of  the  statute  (Coffin  v.  Eeynolds, 
37  N.  Y.  640 ;  Gurney  et  al.  v.  Atlantic  &  Great  Western  Rail- 
way Co.  et  al.,  58  Id.,  358;  Akin,  Administrator,  v.  Wasson,  24 
Id.,  482;  Stryker  v.  Cassidy,  76  Id.,  50,  32  Am.  Rep.,  262),  it 
may  be  added  that  as  such  individuals  occupy  positions,  and 
are  usually  of  such  capacity  as  enables  them  to  look  out  for 
themselves,  they  are  not  within  the  privilege  of  the  statute. 
To  the  language  of  the  act  must  be  applied  the  rule  common  in 
the  construction  of  statutes,  that  when  two  or  more  words  of 
analogous  meaning  are  coupled  together,  they  are  understood 
to  be  used  in  their  cognate  sense,  express  the  same  relations, 
and  give  color  and  expression  to  each  other.  Therefore,  al- 
though the  word  "servant"  is  general,  it  must  be  limited  by 
the  more  specific  ones,  "laborer  and  apprentice,"  with  which 
it  is  associated,  and  be  held  to  comprehend  only  persons  per- 
forming the  same  kind  of  service  that  is  due  from  the  others. 
It  would  violate  this  rule  to  hold  that  the  intermediate,  or  sec- 
ond class,  represented  a  higher  grade  than  the  class  first  named. 
A  general  manager  is  not  ejusdem  generis  with  an  apprentice 
or  laborer;  and  although  in  one  sense  he  may  render  most  val- 
uable service  to  the  corporation,  he  would  not  in  popular  lan- 
guage be  deemed  a  servant.  The  word  used  is  no  doubt  broad 
enough,  and  might,  without  exaggeration,  represent  all 
persons  connected  with  the  administration  or  furtherance  of 
the  affairs  of  a  corporation;  in  this  instance,  from  the  one  who 
dips  or  bottles  the  water,  to  the  president,  but  this  would  mani- 
festly be  too  general.  "Laborer  or  apprentice"  are  words  of 
limited  meaning,  and  refer  to  a  particular  class  of  persons  em- 
ployed for  a  defined  and  low  grade  of  service  performed,  as 
before  suggested,  without  responsibility  for  the  acts  of  others, 
themselves  directed  to  the  accomplislunent  of  an  appointed  task 
under  the  supervision  of  another.  They  necessarily  exclude 
persons  of  higher  dignity,  and  require  that  one  who  seeks  his 
pay  as  servant,  should  be  of  no  higher  grade  than  those  enumer- 
ated as  laborers  or  of  lesser  quality.  A  statute  which  treats  of 
persons  of  an  inferior  rank  cannot  by  any  general  words  be  so 
extended  as  to  embrace  a  superior;  the  class  first  mentioned  is 
to  be  taken  as  the  most  comprehensive,  ''specialia  generalihus  de- 
rogant."  (Blackstone's  Intro,  section  3;  Sandiman  v.  Breach, 
7  B.  &  a,  96;  Reg.  v.  Cleworth,  4  B.  &  S.,  927;  Kitchen  v. 
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Shaw,  6  A.  &  E.,  729;  Branwell  v.  Penneck,  7  B.  &  C,  536: 
Williams  v.  Goldwig,  L.  R.  1  C.  P.,  69;  Broom's  Maxims,  625; 
Smith  V.  People,  47  N.  Y.,  337.    Allen,  J.) 

The  decisions  already  made  by  us  and  above  cited  also  seem 
to  exclude  the  claim  in  question.  No  two  cases  are  alike,  but  the 
principle  on  which  the  ones  referred  to  were  decided,  control 
here.  On  the  other  hand,  the  respondent  brings  to  our  atten- 
tion Hovey  v.  Ten  Broeck,  3  Rob.,  316,  where  a  conclusion  was 
reached  that  the  plaintiff,  "a  man  of  all  work,"  who  had  a 
complete  supervision  of  the  property,  men  and  business  of  the 
company,  who  also  kept  their  books,  and  was  to  receive  for  his 
services,  at  the  rate  of  $500  per  annum,  was  as  to  some  matters 
a  laborer,  and  others  a  servant,  upon  the  ground  that  as  laborer 
he  performed  manual  work,  and  at  other  times  as  ' '  servant ' '  rose 
above  it ;  when  he  did  that  we  think  he  went  beyond  the  statute. 
The  word  ''servant"  must  be  construed  by  its  associates.  It 
stands  between  "laborer"  and  "apprentice,"  and  can  repre- 
sent no  higher  degree  of  employment.  In  Kincaid  v.  Dwindle, 
59  N.  Y.,  548,  also  cited,  the  question  was  not  presented. 

The  claim  of  Clark  was  improperly  allowed. 


SINGER  MANUFACTURING  COMPANY  v.  RAHN. 

132  United  States,  518.     1889. 

This  was  an  action  brought  by  Rahn  against  the  company  to 
recover  damages  for  a  personal  injury  which  the  plaintiff  sus- 
tained by  reason  of  the  careless  driving  of  a  horse  and  wagon 
by  one  Corbett,  who  was  alleged  to  be  the  servant  of  the  de- 
fendant, and  engaged  in  its  business.  The  defendant  denied 
that  Corbett  was  its  servant,  but  alleged  that  he  was  engaged  in 
selling  sewing  machines  of  the  defendant's  manufacture  on 
commission,  and  was  an  independent  contractor.  The  defend- 
ant put  in  evidence  the  contract  under  which  Corbett  was  at 
work,  the  terms  of  which  sufificiently  appear  from  the  opinion. 

Gray,  J.  The  general  rules  that  must  govern  this  case  are 
undisputed,  and  the  only  controversy  is  as  to  their  application 
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to  the  contract  between  the  defendant  company  and  Corbett,  the 
driver,  by  whose  negligence  the  plaintiff  was  injured. 

A  master  is  liable  to  third  persons  injured  by  negligent  acts 
done  by  his  servant  in  the  course  of  his  employment,  although 
the  master  did  not  authorize  or  know  of  the  servant's  act  or 
neglect,  or  even  if  he  disapproved  or  forbade  it.  Philadelphia 
&  Reading  Raih-oad  v.  Derby,  14  How.  (U.  S.),  468,  486.  And 
the  relation  of  master  and  servant  exists  whenever  the  employer 
retains  the  right  to  direct  the  manner  in  which  the  business 
shall  be  done,  as  well  as  the  result  to  be  accomplished,  or,  in 
other  words,  "not  only  what  shall  be  done  but  how  it  shall  be 
done."    Railroad  Co.  v.  Banning,  15  Wall.  (U.  S.),  649,  656. 

The  contract  between  the  defendant  and  Corbett,  upon  the 
construction  and  effect  of  which  this  case  turns,  is  entitled 
"Canvasser's  Salary  and  Commission  Contract."  The  compen- 
sation to  be  paid  by  the  company  to  Corbett,  for  selling  its  ma- 
chines, consisting  of  "a  selling  commission"  on  the  price  of 
machines  sold  by  him,  and  "a  collecting  commission"  on  the 
sums  collected  of  the  purchasers,  is  uniformly  and  repeatedly 
spoken  of  as  made  for  his  "services."  The  company  may  dis- 
charge him  by  terminating  the  contract  at  any  time,  whereas  he 
can  terminate  it  only  upon  ten  days'  notice.  The  company  is 
to  furnish  him  with  a  wagon;  and  the  horse  and  harness  to  be 
furnished  by  him  are  "to  be  used  exclusively  in  canvassing  for 
the  sale  of  said  machines  and  the  general  prosecution  of  said 
business. ' ' 

But  what  is  more  significant,  Corbett  "agrees  to  give  his  ex- 
clusive time  and  best  energies  to  said  business, ' '  and  is  to  forfeit 
all  his  commissions  under  the  contract,  if,  while  it  is  in  force,  he 
sells  any  machines  other  than  those  furnished  to  him  by  the 
company,  and  he  "further  agrees  to  employ  himself  under  the 
direction  of  the  said  Singer  Manufacturing  Company,  and  under 
such  rules  and  instructions  as  it  or  its  manager  at  Minneapolis 
shall  prescribe." 

In  short,  Corbett,  for  the  commissions  to  be  paid  him,  agrees 
to  give  his  whole  time  and  services  to  the  business  of  the  com- 
pany; and  the  company  reserves  to  itself  the  right  of  prescrib- 
ing and  regulating  not  only  what  business  he  shall  do,  but  the 
manner  in  which  he  shall  do  it ;  and  might,  if  it  saw  fit,  instruct 
him  what  route  to  take,  or  even  at  what  speed  to  drive. 
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The  provision  of  the  contract,  that  Corbett  shall  not  use  the 
name  of  the  company  in  any  manner  whereby  the  public  or  any 
individual  may  be  led  to  believe  that  it  is  responsible  for  his 
actions,  does  not  and  cannot  affect  its  responsibility  to  third 
persons  injured  by  his  negligence  in  the  course  of  his  employ- 
ment. 

The  circuit  court  therefore  rightly  held  that  Corbett  was  the 
defendant's  servant,  for  whose  negligence  in  the  course  of  his 
employment  the  defendant  was  responsible  to  the  plaintiff.  Rail- 
road Co.  V.  Hanning,  above  cited;  Linnehan  v.  Rollins,  137 
Mass.,  123,  50  Am.  Rep.,  287;  Regina  v.  Turner,  11  Cox  Crim. 
Cas.,  551. 

Aifirmed. 


CHAPTER  II. 

THE  FORMATION  OF  THE  RELATION.* 

A  Principal  may  Delegate  His  Authority  to  do  Any  Act  which 
is  not  {1),  Illegal,  Immoral  or  Opposed  to  Public  Policy,  and 
{2)  Which  is  not  Personal  in  its  Nature. 

RICE  V.  WOOD. 
113  Massachusetts,  133,  18  Am.  Rep.,  459.    1873. 

Action  in  contract  to  recover  commissions  as  a  broker.  De- 
fendant requested  the  court  to  charge  that  a  broker  acting  for 
both  parties  cannot  recover  commissions  from  either,  unless 
both  knew  of  and  assented  to  his  double  agency.  The  court, 
however,  charged  that  he  could  recover  from  the  party  who 
had  knowledge  of  it.  Plaintiff  recovered  and  defendant  alleged 
exceptions. 

Devens,  J.  In  this  case  there  was  evidence  at  the  trial  in 
the  court  below  that  the  plaintiffs  had  been  employed  by  a  third 
person,  who  had  promised  to  pay  them  a  commission  therefor, 
to  dispose  of  certain  real  estate,  and  that  afterward,  without 
the  knowledge  of  such  person,  an  agreement  was  made  between 
the  plaintiffs  and  the  defendant,  by  which  the  plaintiffs  were 
employed  to  act  for  the  defendant  in  the  exchange  of  certain 
stocks  held  by  him  for  real  estate,  and  were  promised  a  com- 
mission if  such  exchange  should  be  effected,  the  defendant  know- 
ing at  the  time  that  the  plaintiffs  were  employed  for  a  commis- 
sion to  sell  such  real  estate;  and  further,  that  afterward  the 
plaintiffs  introduced  the  defendant  to  the  owner  of  such  real 
estate  and  by  the  instrumentality  of  the  plaintiffs  the  exchange 
of  defendant's  stock  for  such  real  estate  was  effected. 

If  this  were  an  action  by  the  plaintiffs  against  the  owner  of 
the  real  estate,  for  commissions  earned  in  disposing  thereof,  the 
decision    of    this    court    in    Farnsworth    v.    Ilemmer,    1    Allen 
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(Mass.),  494,  would  be  exclusive  against  the  claim,  upon  the 
ground  that  the  plaintiffs,  if  such  facts  should  be  proved,  had 
entered  into  a  relation  inconsistent  with  the  confidence  reposed 
in  them  by  such  o"WTier,  and  placed  themselves  in  a  position  an- 
tagonistic to  his  interests.  This  case  presents,  however,  the 
question  whether,  conceding  that  the  plaintiffs  could  not  recover 
their  commissions  from  the  owner  of  the  real  estate,  they  may 
not  recover  those  they  claim  to  be  entitled  to  from  the  de- 
fendant, as  he  knew  fully,  at  the  time  of  entering  into  his  con- 
tract, the  relation  in  which  the  plaintiffs  stood  to  the  third 
party.  It  was  the  duty  of  the  plaintiffs  to  get  the  highest  price 
for  the  real  estate  that  could  be  obtained  for  it  in  the  market ; 
while  the  contract  between  the  plaintiffs  and  the  defendant  was 
an  inducement  to  the  plaintiffs  to  effect  a  sale  to  the  defendant, 
even  if  it  was  on  lower  terms  than  might  have  been  obtained 
from  others,  because  they  thereby  secured  their  commissions 
from  both  parties.  It  was  therefore  an  agreement  which  placed 
the  plaintiffs  under  the  temptation  to  deal  unjustly  with  the 
owner  of  the  real  estate.  Walker  v.  Osgood,  98  Mass.,  348.  Con- 
tracts which  are  opposed  to  open,  upright  and  fair  dealing  are 
opposed  to  public  policy.  A  contract  by  which  one  is  placed 
under  a  direct  inducement  to  violate  the  confidence  reposed  in 
him  by  another  is  of  this  character.  If  the  plaintiffs  were  guilty 
of  injustice  to  the  owner  of  the  real  estate,  by  placing  them- 
selves under  an  inducement  to  part  with  it  at  less  than  its  full 
market  value,  they  should  not  be  allowed  to  collect  the  promised 
commissions  on  the  sale  of  the  stock,  which  was  the  consideration 
for  which  they  put  themselves  in  such  a  position.  No  one  can 
be  permitted  to  found  rights  upon  his  own  wrong,  even  against 
another  also  in  the  wrong.  A  promise  made  to  one  in  consider- 
ation of  doing  an  unlawful  act,  as  to  commit  an  assault  or  to 
practice  a  fraud  upon  a  third  person,  is  void  in  law;  and  the 
law  will  not  only  avoid  contracts  the  avowed  purpose  or  ex- 
press object  of  which  is  to  do  an  unlawful  act,  but  those  made 
with  a  view  to  place,  or  the  necessary  effect  of  which  is  to  place 
a  person  under  wrong  influences,  and  offer  him  a  temptation 
which  may  injuriously  affect  the  rights  of  third  persons.  Nor 
is  it  necessary  to  show  that  injury  to  third  persons  has  actually 
resulted  from  such  a  contract,  for  in  many  cases  where  it  had 
occurred  this  would  be  impossible  to  be  proved.     The  contract 
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is  avoided  on  account  of  its  necessarily  injurious  tendency.  Ful- 
ler V.  Dame,  18  Pick.  (Mass.),  472.  We  are  of  opinion,  there- 
fore, that  the  judge  who  presided  at  the  trial  erred  in  the  in- 
struction given,  and  that  the  defendant  was  entitled  to  an  in- 
struction substantially  like  that  asked  for.  Nor  can  the  ruling 
be  sustained  upon  the  ground  suggested  at  the  bar,  that  the 
plaintiffs  were  middle-men  only,  bringing  the  parties  together 
and  doing  nothing  further,  the  parties  themselves  making  the 
contract.  In  Rupp  v.  Sampson,  16  Gray  (Mass.),  398,  the 
plaintiff*  was  permitted  to  recover,  not  for  services  rendered  to 
the  defendant  as  a  broker,  but  for  the  performance  of  a  certain 
specific  act,  namely,  the  introduction  of  the  other  party  to  him, 
the  parties  after  such  introduction  making  their  own  contract. 
It  was  there  held  that  this  was  not  such  a  fraud  upon  the  other 
party,  who  also  paid  for  the  service  of  the  plaintiff  in  introduc- 
ing him,  although  concealed  from  such  party,  as  to  make  the 
contract  of  the  plaintiff'  with  the  defendant  void  for  illegality. 
That,  however,  is  not  the  present  case. 

It  here  appears,  by  the  bill  of  exceptions,  not  only  that  there 
was  evidence  that  the  plaintiffs  introduced  the  parties,  but  that, 
through  the  instrumentality  of  the  plaintiff's,  the  exchange  was 
effected,  and  that  in  effecting  such  exchange  the  plaintiffs  acted 
as  brokers  for  both  parties.  It  is  to  be  observed,  also,  that  both 
the  instructions  asked  for  by  the  defendant  and  those  given  by 
the  presiding  judge  proceed  upon  the  ground  that  the  plaintiffs 
were  brokers  and  not  middle-men  only. 

Exceptions  sustained. 


MILLS  V.  MILLS. 
40  New  York,  543,  100  Am.  Dec,  535.     1869. 

Action  for  the  specific  performance  of  a  contract  to  convey 
certain  real  estate,  brought  by  William  T.  Mills  against  David 
S.  Mills.  The  court  below  dismissed  the  complaint  upon  the 
ground  that  the  contract  relied  upon  was  illegal  and  void.  Plain- 
tiff appeals. 

By  the  Court,  Hunt,  C.  J.  The  question  of  the  effect  of  agree- 
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ments  of  this  character  has  been  recently  considered  in  this' 
court.  Lyon  v.  Mitchell,  36  N.  Y.,  235,  93  Am.  Dec,  502;  see 
also  the  dissenting  opinion  of  Judge  Grover  at  page  682.  The 
agreement  in  question  is  founded  upon  an  undertaking  on  the 
part  of  the  plaintiff,  reciting  that  a  bill  was  pending  in  the 
Senate,  which  granted  unto  the  plaintiff  a  certain  railroad  fran- 
chise in  the  city  of  Brooklyn,  and  promising  "to  give  all  the 
aid  in  his  power,  spend  such  reasonable  time  as  may  be  neces- 
sary, and  generally  to  use  his  utmost  influence  and  exertions 
to  procure  the  passage  into  a  law  of  the  bill  heretofore  intro- 
duced into  the  Senate  of  the  State  of  New  York."  It  was 
further  agreed  that  the  said  bill  should  be  so  amended  as  to 
limit  the  grant  therein  to  the  parties  to  this  agreement ;  or  that 
it  should  be  amended  as,  from  time  to  time,  should  be  agreed 
by  the  said  parties  and,  when  passed,  the  right  should  be  trans- 
ferred  to  David  S.  The  plaintiff  further  agreed  that  he  Avould 
not  "co-operate  or  conspire"  with  any  other  person,  or  give 
any  aid  or  countenance  to  the  introduction  into  the  legislature 
by  any  other  person  of  a  similar  proposition. 

It  is  not  suggested  that  the  plaintiff  was  a  professional  man, 
whose  calling  it  was  to  address  legislative  committees.  It  is  not 
suggested  that  he  had  any  claim  of  right,  which  he  proposed 
to  advocate,  and  which  right  or  debt  he  proposed  to 
transfer  to  the  defendant.  He  had  simply  asked  of  the  legisla- 
ture the  privilege  or  favor  to  be  granted  to  him  of  building  and 
operating  a  railroad  upon  certain  streets  of  the  city  of  Brook- 
lyn. This  privilege  may  be  assumed  to  be  of  pecuniary  value. 
To  procure  the  passage  of  such  a  law  for  the  benefit  of  the  de- 
fendant, he  undertook  to  use  his  utmost  influence  and  exertions. 
This  contract  is  void  as  against  public  policy.  It  is  a  contract 
leading  to  secret,  improper  and  corrupt  tampering  with  legis- 
lative action.  See  Lyon  v.  Mitchell,  supra,  and  cases  cited;  see, 
also,  Fuller  v.  Dame,  18  Pick.  (Mass.),  479;  Sedgwick  v.  Staun- 
ton, 14  N.  Y.,  289;  Frost  v.  Belmont,  6  Allen  (Mass.),  159; 
Powers  V.  Skinner,  34  Vt.,  281,  80  Am.  Dec,  677.  It  is  not 
necessary  to  adjudge  that  the  parties  stipulated  for  corrupt 
action,  or  that  they  intended  that  secret  and  improper  resorts 
should  be  had.  It  is  enough  that  the  contract  tends  directly  to 
those  results.  It  furnishes  a  temptation  to  the  plaintiff  to  re- 
sort to  corrupt  means  or  improper  devices  to  influence  legisla- 
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tive  action.  It  tends  to  subject  the  legislature  to  influences  de- 
structive of  its  character,  and  fatal  to  public  confidence  in  its 
action.  Clippinger  v.  Ilepbaugh,  5  Watts  &  S,  (Penn.),  315,  40 
Am.  Dec,  519 ;  Fuller  v.  Dame,  supra. 

The  case  was  correctly  decided,  and  the  judgment  should  be 
affirmed. 


Who  Can  Be  Principals.* 

ARMITAGE  v.  WIDOE. 

36  Mich.,  124.     1877. 

CoOLEY,  C.  J.  This  action  is  brought  to  recover  back  $400 
paid  in  the  plaintiff's  name  on  a  contract  for  the  purchase  of 
lands.  The  contract  was  entered  into  April  24,  1875,  and  pur- 
ports to  be  between  Jesse  C.  Widoe  as  vendor  and  Henry  Armi- 
tage  as  vendee.  The  purchase  price  was  $13,000,  of  which  $3,- 
000  was  payable  on  or  before  May  10,  1875,  and  the  balance  in 
ten  annual  installments  of  $1,000  each,  with  annual  interest, 
Henry  Armitage  was  about  seventeen  years  of  age  at  the  date 
of  the  contract,  and  his  name  was  signed  to  it  by  William  H. 
Armitage,  his  father.  The  plaintiff,  by  his  own  evidence,  showed 
that  he  was  ignorant  of  the  contract  at  the  time  it  was  made, 
and  never  saw  it  until  after  this  suit  was  brought;  that  he  had 
no  money  to  pay  upon  it  and  did  pay  none ;  and  that  his  father 
told  him  what  had  been  paid  on  the  contract  was  to  be  recov- 
ered back  in  his,  the  son's,  name.  The  father  was  sworn  as  a 
witness,  and  testified  that  he  made  the  contract  and  paid  the 
money  for  his  son,  and  that  the  son  afterward,  on  being  in- 
formed of  it,  assented  to  what  had  been  done.  There  is  some 
complaint  of  refusal  or  unwillingness  on  the  part  of  the  defend- 
ant to  perform  the  contract  on  his  part,  and  on  the  contrary  he 
relies  upon  it  as  a  valid  contract,  and  offers  to  perform,  but  the 
suit  appears  to  be  grounded  upon  the  right  of  an  infant  to  dis- 
affirm his  contract  and  recover  back  what  has  been  paid  upon  it. 

I.     Obviously  the  first  question  in  the  case  is,  how  this  infant, 


*  See  Sec.  566,  Vol.  5,  Cyclopedia  of  Law. 
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who  had  nothing  to  do  with  the  making  of  this  contract  in  the 
first  place,  has  become  entitled  to  any  benefit  under  or  because 
of  it.  If  he  has  any  right  at  all,  it  would  seem  that  he  must 
have  acquired  it  in  one  of  three  ways ;  no  other  being  conceiva- 
ble.    These  are: 

1.  By  virtue  of  the  contract  itself,  made  in  his  name,  and 
which,  though  made  without  his  knowledge,  purported  to  as- 
sure to  him  rights  which  we  may  suppose  were  of  value. 

2.  By  the  adoption  of  the  act  of  his  father  in  making  the 
contract. 

3.  By  accepting  the  contract  as  a  gift  from  his  father. 

It  is  not  claimed,  as  we  understand  it,  that  by  the  contract 
itself,  independent  of  any  action  afterward  taken,  the  infant 
would  have  had  any  rights  at  all.  No  contract  is  binding  upon 
any  party  until  he  assents  to  it.  Even  a  deed  must  be  delivered 
and  accepted;  and  much  more  must  a  contract  be  which  con- 
tains onerous  conditions,  and  assumes  to  bind  the  party  to  the 
payment  of  a  large  sum  of  money.  Any  suggestion,  therefore, 
that  the  contract  as  made  entitled  the  infant  to  any  rights,  may 
be  dismissed  from  consideration.  If  when  made  it  was  a  valid 
contract  in  favor  of  any  one  as  vendee,  it  must  have  been  in 
favor  of  the  father,  who,  having  made  it  in  the  name  of  another 
person  without  authority,  might  possibly  have  been  compelled 
to  perform  it  as  his  own  contract,  and  been  entitled  to  the  bene- 
fit of  it  as  his  own.  What  rights  there  may  have  been  by  or 
against  him,  we  need  not  consider  as  they-  are  not  involved  in 
this  litigation. 

II.  If  the  contract  became  that  of  the  infant  through  the 
adoption  of  the  act  of  his  father  in  making  it,  it  must  be  be- 
cause the  infant  has  thus  retrospectively  made  the  father  his 
agent.  This,  and  this  only,  must  be  the  force  of  the  adoption; 
it  is  giving  authority  retrospectively,  by  claiming  as  his  own 
that  which  without  authority  at  the  time  was  done  in  his  name. 

Had  the  infant  in  the  first  place  undertaken  to  make  another 
his  agent  to  enter  into  the  contract  for  him,  the  appointment 
would  not  have  been  valid.  On  the  authorities  no  rule  is  clearer 
than  that  an  infant  cannot  empower  an  agent  or  attorney  to 
act  for  him:  "Whitney  v.  Dutch,  14  Mass.,  457,  460;  Lawrence's 
Lessee  v.  McArter,  10  Ohio,  37;  Fonda  v.  Van  Home,  15 
Wend.  631,  635;  Trueblood  v.  Trueblood.  8  Ind.,  195;  Cole  v. 
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Pennoyer,  14  111.,  158;  Knox  v.  Flack,  22  Pa.  St.,  337;  Sadler  v. 
Robinson,  2  Stew.  (Ala.),  520;  Robbins  v.  Mount,  4  Robt.,  N. 
Y.,  553.  But  if  he  cannot  appoint  an  agent  or  attorney,  it  is 
clear  he  cannot  affirm  what  one  has  assumed  to  do  in  his  name 
as  such.  He  cannot  affirm  what  he  could  not  authorize :  Doe  v. 
Roberts,  16  M.  &  W.,  778,  781 ;  Fonda  v.  Van  Home,  15  Wend. 
631,  636;  Trueblood  v.  Trueblood,  supra.  It  would  be  extra- 
ordinary if  a  party  who  has  no  power  to  do  a  particular  act 
could  yet  do  it  indirectly  by  the  mere  act  of  adoption.  Such  a 
doctrine  would  deprive  the  infant  wholly  of  his  protection ;  for 
one  has  only  to  change  the  order  of  proceeding,  assume  to  act 
for  the  infant  first  and  get  his  authority  afterward,  and  the 
principle  of  law  which  denies  him  the  power  to  give  the  author- 
ity is  subverted.  But  such  a  doctrine  is  wholly  inadmissible. 
The  protection  of  infancy  is  a  substantial  one,  and  is  not  to  be 
put  aside  and  overcome  by  indirect  methods. 

III.  Did  the  infant  become  entitled  to  the  contract  by  the 
gift  of  his  father?  That  he  did,  might  perhaps  be  claimed 
with  some  degree  of  plausibility  had  the  payment  made  on  the 
contract  been  the  whole  or  the  principal  part  of  the  purchase 
price.  But  the  payment  was  in  fact  insignificant  when  compared 
with  what  remained  to  be  paid.  If  the  infant  took  the  contract, 
he  took  it  with  all  its  conditions,  one  of  which  was  the  payment 
of  the  sum  of  $12,600  in  the  manner  provided  for  therein.  Now, 
there  can  be  no  presumption  whatever  that  such  a  gift  was  for 
the  benefit  of  the  infant,  and  even  if  he  were  an  adult,  accept- 
ance could  not  be  presumed  without  some  express  evidence  to 
establish  it.  In  this  ease,  instead  of  there  being  evidence  that 
the  infant  accepts  the  contract,  the  suit  itself  assumes  that  he 
rejects  it. 

But  treating  the  act  of  the  father  as  a  gift  to  his  son,  how 
does  this  entitle  the  son  to  demand  and  receive  back  the  $400 
paid  on  the  contract?  This  sum  never  belonged  to  the  son,  and 
there  is  no  pretense  that  it  was  ever  given  to  him.  The  gift  was 
of  a  right  under  the  contract  acquired  by  means  of  the  payment 
of  this  sum.  This  right  is  offered  to  the  son,  and  according  to  the 
testimony  of  the  father,  he  at  first  accepts  it,  but  then  turns 
around  and  says  in  effect:  ''No,  I  will  not  take  this  right,  but 
I  will  demand  and  have  what  was  paid  for  it."  If  he  may  do 
this,  then  what  he  obtained  from  his  father  was  not  the  contract 
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itself,  but  the  right  to  repudiate  the  contract.  But  the  right  to 
repudiate  a  contract  is  not  the  subject  of  gift  at  all.  Besides, 
the  father  never  had  it  to  give.  If  the  contract  was  valid  in  his 
hands,  he  could  not  repudiate  it,  and  he  could  not  empower 
another  to  do  what  he  could  not  do  himself. 

In  what  has  thus  far  been  said,  we  have  not  touched  upon  the 
authority  of  the  infant  to  disaffirm  a  contract  of  purchase  be- 
fore coming  of  age.  If  the  contract  had  become  his  in  any 
way,  it  would  be,  we  take  it,  only  a  voidable  contract,  and  in 
Dunton  v.  Brown,  31  Mich.,  182,  the  right  to  disaffirm  a  voidable 
contract  during  infancy  was  denied.  But  it  is  enough  in  this 
case  to  show  that  the  infant  never  became  entitled  either  to  the 
contract  or  to  the  moneys  paid  under  it. 

The  judgment  must  he  affirmed,  with  costs. 


Who  May  Be  an  Agent* 

LYON  V.  KENT. 

45  Ala.,  656.     1871. 

Kent,  Payne  &  Co.,  the  plaintiffs,  were  residents  of  Rich- 
mond, Va.,  on  January  17,  1865,  and  owned  certain  cotton 
which  was  in  the  custody  of  their  agent  in  Alabama.  On  the 
above-mentioned  date  they  gave  to  James  W.  Singleton,  a  citi- 
zen of  Illinois,  an  order  on  said  agent  for  all  the  cotton  belong- 
ing to  them  in  his  hands.  Singleton  sold  the  cotton  to  one  Guy, 
who  stored  it  with  Lyon  &  Co.,  defendants  herein.  Plaintiffs 
bring  this  action  of  detinue  for  the  cotton,  alleging  that  the  or- 
der given  to  Singleton  was  given  simply  to  enable  him  to  take 
possession  of  the  cotton  as  agent  of  plaintiffs  and  save  it  from 
confiscation  as  contraband  goods.  Defendants  claim  that  the 
transfer  to  Singleton  was  absolute.  There  was  judgment  for 
plaintiffs  and  defendants  appealed. 

Peters,  J.  The  only  negotiation  that  Singleton  had  with  the 
firm  of  Kent,  Payne  &  Co.,  touching  the  cotton,  took  place  in 


*  See  Sec.  567,  Vol.  5,  Cyclopedia  of  Law. 
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January,  1865,  at  Riclimond,  Virginia.  If  there  was  a  sale  at 
all,  or  any  contract  entered  into  between  Singleton,  a  citizen  of 
Illinois,  and  Kent,  Payne  &  Co.,  citizens  of  Virginia,  by  which 
any  title  or  interest  in  the  cotton  was  attempted  to  be  passed 
from  the  one  to  the  other,  it  was  wholly  void  and  incapable  of 
ratification.  No  trading  between  these  parties  was  then  allow- 
able without  a  permit  of  the  government.  And  the  President's 
pass  was  not  sufficient  for  that  purpose :  McKee  v.  United  States, 
8  Wall,  163,  166;  The  Ouachita  Cotton,  6  Wall.,  521,  531; 
Brown  v.  Tarkinton,  3  Wall.,  377,  381;  Kennett  v.  Chambers, 
14  How.  38,  50.  Then,  the  order  alone  warned  all  who  looked 
upon  it,  who  knew  the  domicile  of  the  parties  to  it,  that  it  could 
not  be  evidence  of  a  legal  title.  And  it  was  not,  unconnected 
with  other  proof,  a  power  to  sell  or  dispose  of  the  cotton. 

Yet,  though  the  order  of  itself  was  not  evidence  of  a  sale  to 
Singleton,  or  a  power  to  sell,  it  shows  that  the  owners  of  the 
cotton  had  authorized  him  to  take  possession  of  it.  This  he 
could  do  as  the  agent  of  the  owners.  This  was  not  forbidden  to 
him  or  to  them  by  law  or  the  policy  of  the  government.  They 
could  change  the  agency  of  the  custody  of  their  cotton  from 
one  person  to  another.  And  they  could  make  any  person,  capable 
of  acting  as  an  agent,  such  agent  to  take  possession  of  their 
property  for  them,  and  keep  it  for  them.  They  could  transfer 
its  custody  from  Browder  to  Singleton  without  a  violation  of 
law.  The  objection  which  might  be  supposed  to  exist  to  such 
an  agency  during  the  war,  ceased  as  soon  as  the  war  was  ended ; 
and  its  purpose  being  then  legal,  it  might  be  legally  consum- 
mated. Any  one,  except  a  lunatic,  imbecile,  or  child  of  tender 
years  may  be  an  agent  for  another.  It  is  said  by  an  eminent 
author  and  jurist,  that  "it  is  by  no  means  necessary  for  a  per- 
son to  be  sui  juris,  or  capable  of  acting  in  his  or  her  own  right 
in  order  to  qualify  himself  or  herself  to  act  for  others.  Thus, 
for  example,  monks,  infants,  femes  covert,  persons  attainted, 
outlawed  or  excommunicated,  villains  and  aliens,  may  be  agents 
for  others":  Story's  Agency,  §§6,  7,  9.  So,  a  slave,  who  is 
homo  non  civilis,  a  person  who  is  but  little  above  a  mere  brute 
in  legal  rights,  may  act  as  the  agent  of  his  owner  or  his  hirer: 
Powell  V.  The  State,  27  Ala.  51 ;  Stanley  v.  Nelson,  28  Ala.  514. 
It  was  then,  certainly  not  unlawful,  or  against  the  public 
policy  of  the  nation,  for  Kent,  Payne  &  Co.  to  keep  their  cotton, 
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and  keep  it  safely,  during  the  late  rebellion.  It  is  the  undoubted 
law  of  agency,  that  a  person  may  do  through  another  what  he 
could  do  himself  in  reference  to  his  own  business  and  his  own 
property;  because  the  agent  is  but  the  principal  acting  in  an- 
other name.  The  thing  done  by  the  agent  is,  in  law,  done  by  the 
principal.  This  is  axiomatic  and  fundamental.  It  needs  no 
authorities  to  support  it.  Qui  facit  per  alium,  facit  per  se: 
Broom's  Max.,  marg. ;  1  Pars.  Con.,  5th  ed.  p.  39,  et  seq.;  Story's 
Agency,  §  440.  And  to  this  it  may  be  added,  that  an  agent  deal- 
ing with  the  property  of  his  principal,  must  confine  his  acts 
to  the  limit  of  his  powers;  otherwise,  the  principal  will  not  be 
bound :  1  Pars.  Cont.  41,  42,  5th  ed. ;  Powell  v.  Henry,  27  Ala. 
612 ;  Botts  V.  McCoy  et  al,  20  Ala.  578 ;  Allen  v.  Ogden,  1  W.  C. 
C.  174.  And  it  is  also  the  duty  of  one  dealing  with  an  agent  to 
know  what  his  powers  are  and  the  extent  of  his  authority :  Van 
Eppes  V.  Smith,  21  Ala.  317 ;  Owings  v.  Hull,  9  Pet.  608.  Then, 
the  agency  to  receive  the  delivery  of  the  cotton  from  Browder, 
in  compliance  with  the  order,  was  not  illegal.  If  it  went  beyond 
that  it  was  void.  And  those  who  dealt  with  Singleton  were 
bound  to  know  this  as  they  were  bound  to  know  the  law. 
The  judgment  of  the  Court  below  is  affirmed. 


TAUSSIG  V.  HART. 

58  N.  Y.  425.     1874. 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  affirming  a  judgment  in 
favor  of  defendant,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  a  balance  alleged  to  be  due 
plaintiffs  by  defendant,  on  account  of  various  stock  specula- 
tions. Plaintiffs  were  copartners,  doing  business  in  the  city  of 
New  York  as  stock  and  gold  brokers. 

On  or  about  the  25th  day  of  October,  1866,  the  parties  en- 
tered into  a  contract  whereby  the  plaintiffs  agreed  to  purchase 
and  sell  as  brokers,  for  the  defendant  such  stocks  and  gold  as 
he  should  direct,  upon  the  conditions,  that  the  defendant  should 
deposit  with  the  plaintiffs  as  marginal  security  at  least  ten  per 
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cent,  of  the  amount  invested  in  such  stocks  and  gold,  and  that 
the  plaintiffs  should  advance  the  necessary  funds  in  addition 
to  any  funds  in  their  hands  belonging  to  the  defendant,  to  pay 
for  such  stocks  and  gold  so  purchased,  and  that  they  should 
apply  all  funds  received  by  them  for  stocks  and  gold  sold  for 
defendant,  and  all  funds  received  by  them  as  dividends  upon 
defendant's  stock  in  their  hands,  and  all  funds  deposited  by 
defendant  with  them  as  marginal  security,  upon  such  moneys 
so  advanced  by  them,  or  so  much  thereof  as  should  be  necessary 
to  repay  them  for  all  such  advances  and  for  their  commissions 
for  buying  and  selling  and  interest  upon  all  branches  in  their 
favor  from  time  to  time  upon  advances  so  made,  at  the  rate  of 
seven  per  cent,  per  annum;  and  that  the  plaintiffs  should  be 
entitled  to  commissions  for  buying  and  selling  such  stocks  and 
gold  at  the  rate  of  one-eighth  of  one  per  cent,  each  way,  upon 
the  par  value  of  such  stocks  and  gold.  All  stocks  and  gold  pur- 
chased or  sold  to  be  purchased  or  sold  regular,  that  is  to  be  de- 
livered the  next  business  day  after  the  purchase  or  sale  thereof. 

Under  this  contract  large  amounts  of  stocks  and  gold  were 
bought  and  sold.  The  only  items  in  dispute  were  two,  in 
reference  to  which  the  referee  found,  in  substance,  as  follows : 
The  plaintiffs  on  the  3d  day  of  January,  1868,  purchased  on 
account  of  defendant  one  hundred  shares  Pacific  Mail  at  113, 
receiving  a  certificate  thereof.  On  the  same  day  they  sold  on 
their  own  account  one  hundred  shares  of  the  same  stock  at 
1131/8,  and  without  the  consent  of  defendant  delivered  to  the 
purchaser  the  said  certificate.  On  the  17th  of  March,  1868, 
plaintiffs  sold  all  of  the  Pacific  Mail  stock  belonging  to  them- 
selves, and  had  no  stock  to  deliver  to  defendant.  On  the  day 
last  mentioned  Pacific  Mail  was  worth  109%. 

On  or  about  February  29,  1868,  defendant  directed  plaintiffs 
to  purchase  one  hundred  shares  of  Pacific  Mail  "regular." 
Plaintiffs  on  that  day  purchased  one  hundred  shares  at  thirty 
days  "seller's  option,"  at  lllVs-  On  the  same  day  they  trans- 
ferred on  their  books  to  defendant,  without  his  knowledge,  one 
hundred  shares  belonging  to  themselves,  for  which,  on  the  next 
business  day.  March  2,  1868,  they  charged  him  111%  per  share, 
with  a  commission  for  the  purchase  amounting  in  all  to  $11,150. 

As  matters  of  law  the  referee  found :  That  the  plaintiffs  di(^j 
not  purchase  the  one  hundred  shares  of  Pacific  Mail  stock,  £^s 
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directed  on  the  29th  day  of  February,  1868,  for  which  they 
charged  him  on  the  2d  day  of  March,  1868.  That  the  transac- 
tion in  relation  to  said  stock  did  not  bind  defendant,  and  that 
he  is  not  liable  for  said  stock. 

That  the  plaintiffs,  on  the  17th  day  of  March,  1868,  wrong- 
fully converted  to  their  own  use  the  one  hundred  shares  of  the 
capital  stock  of  the  Pacific  Mail  Steamship  Company,  the 
property  of  the  defendant,  bought  for  him  on  the  3d  day  of 
January,  1868,  and  that  the  defendant  was  entitled  to  offset  in 
this  action,  as  of  that  day  the  value  of  said  stock  on  that  day, 
$10,962.50. 

Rapallo,  J.  The  defendant  had  a  right  to  repudiate  the 
alleged  purchase  of  one  hundred  shares  of  Pacific  Mail  stock 
of  which  he  was  notified  February  29,  1868,  as  soon  as  the 
facts  came  to  his  knowledge.  No  such  purchase  as  that  stated 
in  the  notice  had  been  made.  The  purchase  from  Mr.  "Williams 
was  not  at  111%  regular,  as  stated  in  the  notice,  but  was  in 
fact  at  lllVs?  seller's  option,  thirty  days.  That  was  not  a  com- 
pliance with  the  defendant's  order,  which  was  to  buy  the  stock 
"regular"  and  the  defendant  was  not  bound  to  recognize  the 
purchase  from  Mr.  Williams.  But  the  plaintiffs  allege  that 
they  transferred  to  the  defendant 's  credit  one  hundred  shares  of 
their  own  stock  at  111%,  on  the  day  when  the  stock  would  have 
been  deliverable  had  it  been  bought  "regular."  That  trans- 
action did  not  help  the  matter.  It  amounted  to  a  sale  by  the 
plaintiff  of  one  hundred  shares  of  their  own  stock  to  the  defend- 
ant, which  was  not  binding  upon  the  defendant,  for  the  reason 
that  the  law  does  not  permit  an  agent  employed  to  purchase,  to 
buy  of  himself.  It  is  no  answer  that  the  intention  was  honest 
and  that  the  brokers  did  better  for  their  principal  by  selling 
him  their  own  stock  than  they  could  have  done  by  going  into  the 
open  market.  The  rule  is  inflexible,  and  although  its  violation  in 
the  particular  ease  caused  no  damage  to  the  principal,  he  can- 
not be  compelled  to  adopt  the  purchase.  Consequently,  whether 
the  purchase  of  one  hundred  shares  from  Williams  was  for  de- 
fendant's account,  or  the  plaintiffs  sold  to  the  defendant  one 
hundred  shares  of  their  own  stock,  on  either  theory  the  referee 
was  justified  in  rejecting  that  item  of  the  account. 

Th-^  credit  to  the  defendant  of  the  value  of  one  hundred 
share*  of  Pacific  Mail  stock  as  of  the  17th  of  March,  1868,  was, 
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in  our  opinion,  properly  allowed  by  the  referee.  Whether  the 
relation  of  pledgor  and  pledgee  exists  between  a  broker  and  his 
customers,  or  whether  the  broker  holds  the  stock  under  a  special 
contract,  makes  no  difference  in  the  result.  The  broker  is  in 
either  case  bound  to  keep  at  all  times  on  hand  or  under  his 
control,  either  the  particular  shares  purchased  for  his  customer, 
or  an  equal  amount  of  other  shares  of  the  same  kind,  and  to 
have  them  in  such  a  situation  that  the  customer,  on  paying  the 
amount  due  by  him  thereon,  can  at  any  time  obtain  them.  In 
the  present  case  the  plaintiffs,  on  the  3d  of  January,  1868,  pur- 
chased on  defendant's  order  one  hundred  shares  of  Pacific  Mail 
stock  at  113^8,  and  charged  him  therefor  $11,312.50,  and  re- 
ceived from  the  seller  a  certificate  for  such  one  hundred  shares. 
On  the  same  day  they  sold  one  hundred  shares  of  such  stock, 
and  on  such  sale  delivered  the  identical  certificate  they  had  re- 
ceived on  the  purchase  which  they  had  made  for  defendant's 
account.  If  they  had  had  no  other  shares  on  hand  at  the  time 
it  would  be  quite  clear  that  they  had  sold  the  defendant 's  shares, 
and  that  on  learning  of  such  sale  the  defendant  could  have 
adopted  and  claimed  the  benefit  of  it,  or,  as  many  cases  hold, 
claimed  the  value  of  the  shares  as  upon  a  conversion  thereof  by 
the  plaintiffs  to  their  own  use.  But  the  plaintiffs  did  at  the 
time  hold  other  shares  of  their  own,  which  they  could  have  de- 
livered to  the  defendant.  They,  however,  between  that  time  and 
the  17th  of  March,  1868,  sold  and  delivered  all  of  these  shares, 
and  thereafter  held  none  of  the  same  kind  of  their  own  or  which 
they  could  have  delivered  to  the  defendant,  and  went  short  of 
the  stock.  The  most  that  they  can  claim  is  that  so  long  as  they 
had  any  one  hundred  shares  of  Pacific  Mail  stock  on  hand,  they 
had  not  sold  the  defendant's  shares;  but  when  they  sold  their 
last  one  hundred  shares  and  failed  to  keep  any  on  hand  to  meet 
their  obligation  to  the  defendant,  such  sale  must,  according  to 
the  doctrine  of  all  the  cases,  be  deemed  to  have  been  a  sale  of 
the  defendant's  shares.  He  could  ratify  and  claim  the  benefit 
of  the  sale,  or  claim  the  value  of  the  shares  on  the  day  of  sale. 
The  referee  has  charged  the  plaintiffs  with  the  value  of  one  hun- 
dred shares  at  109%,  which  was  the  market  value  on  the  17th  of 
March,  1868. 

The  subsequent  acquisition  by  the  plaintiffs,  after  the  stock 
had  fallen  to  a  very  low  figure,  of  a  suificient  number  of  shares 
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to  replace  those  which  they  had  held  for  account  of  the  de- 
fendant, did  not  relieve  them  from  liability.  Such  re-acquired 
stock  was  never  accepted  by  the  defendant,  and  he  was  in  fact 
ignorant  of  the  transactions.  To  allow  a  broker  to  sell  his 
customer's  stock  without  authority,  and  speculate  upon  replac- 
ing it  at  a  lower  price  would  be  encouraging  speculations  by 
agents  at  the  risk  of  their  principals,  totally  inadmissible  under 
familiar  rules.  Should  the  stock  rise  largely  in  price  after  the 
broker  had  thus  divested  himself  of  all  control  over  the  shares 
which  he  had  purchased  on  the  order  of  his  principal,  the  broker 
might  be  unable  to  replace  the  shares,  and  the  principal  would 
have  no  remedy  except  a  personal  claim  against  the  broker.  This 
clearly  is  not  what  is  contemplated  under  an  agreement  to  buy 
and  carry  stocks.  The  customer  does  not  rely  upon  an  engage- 
ment of  the  broker  to  procure  and  furnish  the  shares  when  re- 
quired, but  upon  his  actually  purchasing  and  holding  the  num- 
ber of  shares  ordered,  subject  only  to  the  payment  of  the  pur- 
chase-price. 

These  are  the  principal  points  raised  and  argued  on  this  ap- 
peal. None  of  the  others  are,  in  view  of  the  findings  of  fact 
of  the  referee,  sufficient,  in  our  opinion,  to  justify  a  reversal 
of  the  judgment. 

Judgment  affirmed. 


Partnerships  as  Agents. 

DEAKIN  V.  UNDERWOOD. 

37  Minn.  98.    1887. 

Mitchell,  J.  This  was  an  action  to  compel  specific  per- 
formance of  a  contract  for  the  sale  of  real  estate.  Plaintiff 
alleges  that  the  defendant  made  the  contract  "by  A.  B.  Wilgus, 
his  duly  authorized  agent  and  attorney-in-fact."  The  contract 
is  attached  as  an  exhibit  to  the  complaint,  and  is  signed:  "0.  W. 
Underwood,  By  A.  B.  Wilgus,  Agent." 

It  appears  from  the  evidence  that  the  authority  to  sell  was 
given  to  the  firm  of  A.  B.  Wilgus  &  Bro.,  a  partnership  com- 
posed of  A.  B.  Wilgus  and  E.  P.  Wilgus.     It  is  claimed  that, 
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ttpon  this  state  of  facts,  there  was  a  failure  of  proof.  But  the 
material  allegation  of  the  complaint  was  that  defendant  had 
made  his  contract  with  plaintiff.  It  was  not  necessary  to  allege 
that  it  was  made  through  an  agent.  It  would  have  been  enough 
to  declare  upon  it  generally  as  of  the  personal  act  of  the  prin- 
cipal. The  substance  of  the  issue  was  not  whether  defendant 
had  made  the  contract  through  an  agent,  but  whether  he  had 
made  it  at  all.  Hence  it  cannot  be  said  that  there  was  a  failure 
of  proof.  The  most  that  can  be  possibly  claimed  is  that  there 
was  a  variance  between  the  allegation  and  proof,  but  which 
could  not  in  this  case  have  misled  the  defendant  to  his  prej- 
udice, and  therefore  is  not  material. 

2.  Defendant  further  contends  that  the  authority  to  sell 
being  to  the  firm  of  A.  B.  Wilgus  &  Bro.,  which  was  composed 
of  two  members,  this  authority  could  only  be  executed  by  the 
two  jointly,  and  not  by  one  separately,  so  as  to  bind  the  prin- 
cipal. In  support  of  this  contention,  he  invokes  the  well-known 
general  rule  of  the  common  law  that,  where  an  authority  to  do 
an  act  is  conferred  upon  two  or  more  agents,  the  act  is  valid 
to  bind  the  principal  only  when  all  of  them  concur  in  doing  it; 
the  power  being  joint  and  not  several :  Rollins  v.  Phelps,  5  Minn. 
373  (463).  Even  where  the  authority  is  given  to  several  agents, 
this  rule  is  not  so  rigid  and  inflexible  as  to  overcome  the  ap- 
parent intention  of  the  parties  to  the  contrary:  Story,  Ag., 
§§  42,  43 ;  Hawley  v.  Keeler,  53  N.  Y.  114.  But  we  think  the 
rule  has  no  application  where  the  authority  is  given  to  a  part- 
nership as  such.  Each  member  of  a  partnership  is  the  agent  of 
the  firm,  and  all  the  partners  are  jointly  accountable  for  the  acts 
of  each  other ;  and,  where  a  person  appoints  a  partnership  as  his 
agent,  he  must  be  deemed  to  have  done  so  with  reference  to 
these  rules  of  law.  When  a  person  delegates  authority  to  a  firm, 
it  is  an  appointment  of  the  partnership  as  his  agent,  and  not  of 
the  individual  members  as  his  several  and  separate  agents. 
Hence  each  partner  may  execute,  and  the  act  of  one  is  the  act 
of  the  firm,  and  in  strict  pursuance  of  the  power:  Gordon  v. 
Buchanan,  5  Yerg.  71. 

But  it  is  claimed  that,  conceding  this,  he  must  do  it  in  the 
name  of  the  firm,  and  that  if,  as  in  the  present  case,  he  uses  his 
individual  name,  it  is  not  the  act  of  the  partnership,  and  will 
not  bind  it.     The  defendant  seems  to  overlook  the  fact  that  the 
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contract  is  the  act  of  the  principal  and  not  of  the  agent,  and 
that  the  party  to  be  bound  is  the  former  and  not  the  latter. 
Hence  the  important  question  is  whether  the  principal's  name 
has  been  signed  to  the  contract  by  one  having  authority  to  do 
so.  That  in  this  case,  A.  B.  Wilgus,  as  a  member  of  the  firm 
of  A.  B.  Wilgus  &  Bro.,  had,  by  virtue  of  the  authority  given 
the  firm,  power  to  execute  this  contract  in  the  name  of 
defendant,  cannot  be  questioned,  and  it  is  wholly  immaterial 
whether  to  that  name  he  added  "by  A.  B.  "Wilgus  &  Bro.,"  or 
"by  A.  B.  Wilgus,"  or  nothing  at  all.  An  agent  authorized  to 
sign  the  name  of  his  principal  effectually  binds  him  by  simply 
fixing  to  the  instrument  the  name  of  his  principal,  as  if  it  were 
his  personal  act.  The  particular  form  of  the  execution  is  not 
material,  if  it  be  done  in  the  name  of  the  principal,  and  by  one 
having  authority  in  fact  to  execute  the  instrument:  Berkey  v. 
Judd,  22  Minn.  287,  302;  First  National  Bank  v.  Loyhed,  28 
Minn.  396  (10  N.  W.  Eep.  421)  ;  Devinney  v.  Reynolds,  1 
Watts  &  S.  328 ;  Forsyth  v.  Day,  41  Me.  382. 

3.  The  authority  to  the  firm  was  to  sell  for  one-half  cash; 
and  the  other  half  payable  on  or  before  one  year.  They  sold  for 
one-half  cash,  and  the  other  half  payable  in  one  year.  It  is 
claimed  that  this  was  unauthorized,  and  therefore  the  prin- 
cipal not  bound.  The  terms  of  the  contract,  as  executed,  so  far 
as  they  affect  the  rights  of  defendant,  were  in  legal  effect  the 
same  as  those  authorized.  By  each  he  would  be  entitled  to 
demand  payment  in  one  year,  and  not  before.  The  distinction 
between  this  case  and  one  where  the  facts  are  exactly  reversed 
(such  as  Jackson  v.  Badger,  35  Minn.  52;  26  N.  W.  Rep.  908), 
will  be  apparent  on  a  moment's  reflection. 

4.  The  contract  contained  a  provision  that  if  the  title  to  the 
premises  "is  not  good,  and  cannot  he  made  good,  this  agreement 
shall  be  void,"  and  the  earnest-money  refunded.  Upon  ex- 
amination of  the  title,  it  was  discovered  that  the  land  had 
been  bid  in  by  the  State,  at  the  tax  sale  of  1883,  for  the  taxes 
of  1882,  for  the  sum  of  $15,  and  the  certificate  of  sale  subse- 
quently assigned  (when  does  not  appear)  to  one  Billson.  After 
waiting  some  time  to  have  the  defect  in  the  title  removed,  and 
it  not  being  done,  plaintiff  offered  to  take  defendant's  war- 
ranty deed  (as  provided  in  the  contract),  with  the  title  as  it 
was.     Defendant  declined  to  do  this,  claiming  that,  under  the 
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provisions  of  the  contract  referred  to,  he  had  a  right,  if  the 
title  could  not  be  made  good,  to  declare  the  contract  at  an  end. 
We  need  not  determine  whether  or  not  this  position  is  sound. 
Assuming  that  defendant's  construction  of  the  contract  is  cor- 
rect, it  is  at  least  incumbent  upon  him  to  prove  affirmatively^ 
that  the  title  cannot  he  made  good.  This  he  has  not  done.  He  has 
neither  proved  that  the  notice  of  the  expiration  of  redemption 
required  by  law  had  been  given,  or  that  the  assignment  to 
Billson  was  made  after  forfeiture  to  the  State,  so  as  to  bring 
the  case  within  State  v.  Smith,  36  Minn.  456  (32  N.  W.  Rep. 
174).  Therefore,  for  anything  that  appears,  the  right  of  re- 
demption from  this  tax  sale  still  continues,  and  the  title  to  the 
land  could  be  made  good  by  paying  $15,  and  interest.  We 
therefore  think  that  the  evidence  shows  a  binding  contract  by 
defendant  to  sell  and  convey,  and  shows  no  valid  reason  why  he 
ought  not  to  and  cannot  perform. 

Order  reversed. 


Joint  Principals  and  Joint  Agents* 

ASH  V.  GUIE. 

97  Pennsylvania  State,  493,  39  Am.  Rep.  818.    1884. 

Action  against  a  large  number  of  defendants,  who  were  mem- 
bers of  a  Masonic  lodge,  to  hold  them  liable  upon  a  certificate  of 
indebtedness,  executed  by  the  master  and  wardens,  for  a  debt 
incurred  in  the  erection  of  a  lodge  building.  Plaintiff  had  judg- 
ment below. 

Trunkey,  J.  One  of  the  defendants,  called  by  plaintiffs,  tes- 
tified: "The  full  title  of  our  lodge  is  Williamson  Lodge,  No. 
309,  F.  and  A.  M.  F.  and  A.  M.  means  Free  and  Accepted 
Masons.  The  purposes  of  our  lodge  are  charitable,  benevolent 
and  social."  This  is  the  evidence  as  to  the  objects  for  which 
the  association  was  formed,  and  without  proof  of  its  constitution 
or  rules  respecting  admission  of  members  and  the  management 
of  its  affairs,  it  was  held  to  be  a  common  partnership.  A  part- 
nership has  been  defined  to  be  a  "combination  by  two  or  more 


*See  Sees.  569-570,  Vol.  5,  Cyclopedia  of  Law. 
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persons,  of  capital  or  labor  or  skill,  for  the  purpose  of  business 
for  their  common  benefit."  It  may  be  formed,  not  only  for 
every  kind  of  commercial  business,  but  for  manufacturing,  hunt- 
ing, and  the  like,  as  well  as  for  carrying  on  the  business  of  pro- 
fessional men,  mechanics,  laborers,  and  almost  all  other  employ- 
ments. It  would  seem  that  there  must  be  a  community  of  inter- 
est for  business  purposes.  Hence  voluntary  associations  or  clubs, 
for  social  and  charitable  purposes,  and  the  like,  are  not  proper 
partnerships,  nor  have  their  members  the  powers  and  responsi- 
bilities of  partners.    Pars,  on  Part.  6,  36,  42. 

A  benevolent  and  social  society  has  rarely,  if  ever,  been  con- 
sidered a  partnership.  In  Lloyd  v.  Loaring,  6  Ves.  773,  the 
point  was  not  made,  but  Lord  Eldon  thought  the  bill  would  lie 
on  the  ground  of  joint  ownership  of  the  personal  property  in 
the  members  of  a  Masonic  lodge;  there  was  no  intimation  that 
they  were  partners.  Wliere  a  society  of  Odd  Fellows,  an  associa- 
tion of  persons  for  purposes  of  mutual  benevolence,  erected  a 
building,  which  was  afterward  sold  at  sheriff's  sale  in  satisfac- 
tion of  mechanics'  liens,  in  distribution  of  the  proceeds  it  was 
said,  that  as  respects  third  persons,  the  members  were  partners, 
and  that  lien-creditors,  who  were  not  members,  were  entitled  to 
preference  as  against  the  liens  of  members.  Babb  v.  Reed,  5 
Rawle  (Pa.)  151,  28  Am.  Dec.  650.  Had  the  members  been 
called  joint-tenants  of  the  real  estate  the  same  principle  in  the 
distribution  would  have  been  applied.  In  Flemyng  v.  Hector, 
2  M.  &  W.  172,  Lord  Abinger  stated  the  difference  between  a 
body  of  gentlemen  forming  a  club  and  meeting  together  for  one 
common  object,  and  a  partnership  where  persons  engage  in  a 
community  of  profit  and  loss,  and  each  partner  has  the  right  of 
property  for  the  whole,  and  in  any  ordinary  transactions  may 
bind  the  partnership  by  a  credit.  He  held  that  a  club  and 
its  committee  must  stand  on  the  ground  of  principal  and  agent 
and  that  the  authority  of  the  committee  depends  on  the  constitu- 
tion of  the  club,  which  is  to  be  found  in  its  own  rules.  After 
noting  the  rules  of  the  club  in  the  case  before  him  he  says:  "It 
therefore  appears  that  the  members  in  general  intended  to  pro- 
vide a  fund  for  the  committee  to  call  upon.  I  cannot  infer  that 
they  intended  the  committee  to  deal  upon  credit,  and  unless  you 
infer  that  that  was  the  intention,  how  are  the  defendants 
bound  ? "    A  mutual  beneficial  society  partakes  more  of  the  char- 
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acter  of  a  club  than  of  a  trading  association.  Every  partner  is 
agent  for  the  partnership,  and  as  concerns  himself  he  is  a 
principal,  and  he  may  bind  the  others  by  contract,  though  it  be 
against  an  agreement  between  himself  and  his  partners.  A 
joint  tenant  has  not  the  same  power,  by  virtue  of  the  relation, 
to  bind  his  cotenant.  Thus  one  of  several  co-adventurers  in  a 
mine  has  not,  as  such,  any  authority  to  pledge  the  credit  of  the 
general  body,  for  money  borrowed  for  the  purposes  of  the  con- 
cern. And  the  fact  of  his  having  the  general  management  of  the 
mine  makes  no  difference,  in  the  absence  of  evidence  from 
which  an  implied  authority  for  that  purpose  can  be  inferred. 
Kicketts  v.  Bennett,  4  M.  G.  &  S.  686. 

Here  there  is  no  evidence  to  warrant  an  inference  that  when  a 
person  joined  the  lodge  he  bound  himself  as  a  partner  in  the 
business  of  purchasing  real  estate  and  erecting  buildings,  or  as  a 
partner  so  that  other  members  could  borrow  money  on  his  credit. 
The  proof  fails  to  show  that  the  officers  or  a  committee,  or  any 
number  of  the  members,  had  a  right  to  contract  debts  for  the 
building  of  a  temple,  which  would  be  valid  against  every  mem- 
ber from  the  mere  fact  that  he  was  a  member  of  the  lodge.  But 
those  who  engaged  in  the  enterprise  are  liable  for  the  debts  they 
contracted,  and  all  are  included  in  such  liability  who  assented  to 
the  undertaking  or  subsequently  ratified  it.  Those  who  partici- 
pated in  the  erection  of  the  building  by  voting  for  and  advising 
it,  are  bound  the  same  as  the  committee  who  had  it  in  charge. 
And  so  with  reference  to  borrowing  money.  A  member  who  sub- 
sequently approved  the  erection  or  borrowing  could  be  held  on 
the  ground  of  ratification  of  the  agent 's  acts.  We  are  of  opinion 
that  it  was  error  to  rule  that  all  the  members  were  liable  as  part- 
ners in  their  relation  to  third  persons  in  the  same  manner  as  in- 
dividuals associated  for  the  purpose  of  carrying  on  a  trade.   .   .  . 

Judgment  reversed. 


HAWLEY  v.  KEELER. 

53  New  York,  121.     1873. 

Action  to  recover  damages  for  the  alleged  breach  of  a  contract 
for  the  sale  of  a  quantity  of  cheese.  Defendants,  who  were  the 
patrons  of  a  cheese  factory,  had  appointed  a  committee  of  three 
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persons,  Bogardus,  Morse  and  Keeler,  to  make  contracts  for  the 
sale  of  their  cheese  for  the  year  1868.  Bogardus  was  not  a 
patron  nor  interested  in  the  manufacture  of  the  cheese,  and  took 
but  little  part  in  the  sales.  The  others  acted  without  consulting 
him  and  made  many  sales,  the  proceeds  of  which  were  distrib- 
uted among  the  defendants.  In  July,  the  plaintiffs  bought  a 
quantity  of  cheese  of  Morse  and  Keeler,  without  the  concurrence 
or  participation  of  Bogardus.  In  November,  they  made  the  con- 
tract in  question  with  Morse  and  Keeler  for  the  purchase  of  a 
large  quantity.  Bogardus  was  not  consulted.  The  contract  not 
having  been  performed,  this  action  resulted.  Defendants 
claimed  that  the  contract  was  void,  upon  the  ground  that  the 
three  agents  must  act  together,  and  that  without  Bogardus'  par- 
ticipation defendants  could  not  be  bound.  Verdict  for  plain- 
tiff's, and  defendants  appealed. 

Andrews,  J.  (after  disposing  of  other  questions.)  The  re- 
maining question  relates  to  the  validity  of  the  contract,  in  view 
of  the  fact  that  but  two  of  the  three  committeemen,  appointed 
by  the  patrons  to  make  sales,  acted  in  making  it.  It  is  well  set- 
tled, as  a  general  doctrine  in  the  law  of  agency,  that  when  an 
authority  to  act  in  a  matter  of  a  private  nature  is  conferred  by 
the  principal  upon  more  than  one  person,  all  must  act  in  the 
execution  of  the  power.  This  is  the  construction  which  the  law 
puts  upon  the  power  following  the  supposed  intention  of  the 
parties,  and  there  must,  ordinarily,  be  a  joint  execution  of  the 
agency.  The  authority  may  be  conferred  in  such  terms  as  to 
authorize  a  several  execution,  or  an  execution  by  a  majority  or 
other  number;  and  in  the  absence  of  express  words  it  may  have 
been  exercised  under  such  circumstances  as  will  justify  the  in- 
ference that  the  principal  intended  that  less  than  the  whole 
number  might  act;  in  which  case  he  would  be  bound  to  those 
who  had  acted  upon  such  inference.  The  general  rule,  that  a 
joint  execution  must  be  had  of  an  authority  given  to  several, 
has  been  made  to  yield  for  the  benefit  of  trade,  and  to  meet  sup- 
posed necessities,  in  contracts  made  by  one  of  several  joint  own- 
ers of  ships,  and  in  case  of  sales,  made  by  one  of  two  factors,  of 
goods  consigned  to  them  for  sale.  In  this  case  it  appeared  that 
Bogardus  had  not  acted,  to  any  extent,  as  one  of  the  committee- 
men during  the  year.  There  had  been  frequent  sales  made  by 
Keeler  and  Morse  before  this  sale  without  his  advice  or  concur- 
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rence ;  and  the  money  arising  therefrom  had,  from  time  to  time 
(as  may  be  inferred  from  the  evidence),  been  distributed  among 
and  received  by  the  defendants.  The  plaintiffs,  in  July  previ- 
ous, made  a  purchase  of  the  two  acting  coumiitteemen,  without 
any  participation  of  Bogardus  in  the  transaction ;  and  the  cheese 
embraced  in  the  contract  in  this  case  was  afterward,  as  the  proof 
tends  to  show,  sold  to  other  parties  without  consultation  with 
him.  The  patrons  lived  in  the  vicinity  of  the  factory.  Some  of 
them,  not  on  the  committee,  were  present  at  times  when  the 
question  of  the  sale  of  cheese  was  considered.  The  question  is 
not  without  difficulty;  but  we  are  of  opinion  that  the  jury,  in 
view  of  the  character  of  the  agency,  the  manner  in  which,  for  a 
long  time,  the  authority  had  been  exercised,  the  prior  dealings 
with  the  plaintiffs,  the  receipt  by  the  defendants  from  time  to 
time  of  the  proceeds,  from  sales  made  by  Keeler  and  Morse 
alone,  without  dissent  or  objection  to  the  contracts  made,  might 
lawfully  find  that  the  patrons  had  knowledge  of  and  assented 
to  the  execution  of  the  power  of  sale  by  a  majority  of  the  com- 
mittee. It  cannot  be  assumed,  under  the  circumstances,  that  the 
principals  were  ignorant  of  the  conduct  of  their  agents ;  but  the 
presumption  is  that  they  understood  the  course  of  the  business 
and  dealings  with  the  common  property,  especially  as  no  evi- 
dence was  given  on  their  part  that  they  were  not  informed  there- 
of. The  concurrence  of  Keeler  and  Morse,  'two  of  the  commit- 
teemen, in  making  the  contract  sued  upon,  was  sufficiently 
shown,  and  the  defendants  were  bound  by  it.     .     .     . 

Affirmed. 


How  an  Ag&nt  may  he  Appointed — 1,  Autho7'ity  Implied  hy 

Law* 

BENJAMIN  V.  DOCKHAM. 

134  Mass.  418.    1833. 

Action  for  milk,  sold  to  defendant's  wife.     The  opinion  states 
the  facts.    Judgment  below  for  plaintiff. 

Holmes,  J.    The  plaintiff's  declaration  was  for  milk  delivered 


*  See  Sec.  572,  et  seq..  Vol.  5,  Cyclopedia  of  Law. 


28  THE  FORMATION  OF  THE  RELATION. 

to  the  defendant  by  the  plaintiff  at  the  defendant's  request.  His 
proof  was  of  a  delivery  to  the  defendant's  wife,  who  was  living 
apart  from  her  husband,  without  means  of  support,  by  reason  of 
his  cruelty.  The  only  ground  of  exception  which  we  are  asked 
to  consider  is,  that  there  was  a  variance  between  the  declaration 
and  the  proof.  If  there  were  such  a  variance,  as  the  case  has 
been  tried  on  its  merits,  and  it  appears  from  the  statement  of 
the  deferndant's  counsel  himself  that  there  can  have  been  no  sur- 
prise, an  amendment  would  be  allowed.  Peck  v.  Waters,  104 
Mass.  345,  351 ;  Cleaves  v.  Lord,  3  Gray  66.  But  we  think  no 
amendment  is  necessary.  The  allegation  of  delivery  to  the  de- 
fendant would  seem  to  be  sufficient  in  a  common  count,  even 
w'hen  the  delivery  was  to  a  third  person  at  the  defendant's  re- 
quest. Bull  V.  Sibbs,  8  T.  R.  327,  328;  2  Chitty  PI.  (7th  ed.) 
47  n.  1.;  (6th  ed.)  56  n.  w.  A  fortiori  when  it  was  to  the  de- 
fendant's wife,  who  at  common  law  is  one  person  with  her  hus- 
band. Ross  V.  Noel,  Bull.  N.  P.  136 ;  Ramsden  v.  Ambrose,  1 
Stra.  127.  And  in  those  cases  where  the  law  authorizes  a  wife 
to  pledge  her  husband's  credit,  even  against  his  will,  it  creates 
a  compulsory  agency,  and  her  request  is  his  request. 

Exceptions  overruled. 


How  an  Agent  may  he  Appointed — 2,  By  Will  of  the  Principal, 
Express  or  Implied* 

POLE  V.  LBASK. 

33  Law  Journal  Reports,  Eq.  155.     1863. 

Lord  Cranworth.  My  lords,  before  I  examine  in  detail  the 
facts  of  this  case,  I  desire  to  advert  very  shortly  to  one  or  two 
general  propositions  connected  with  the  law  of  agency,  which,  I 
think,  were  sometimes  lost  sight  of  in  the  argument  of  this  ease 
at  your  lordships'  bar.  First,  then,  as  to  the  constitution  by  the 
principal  of  another  to  act  as  his  agent.  No  one  can  become  the 
agent  of  another  person  except  by  the  will  of  that  other  person. 
His  will  may  be  manifested  in  writing  or  orally,  or  simply  by 


*  See  Sees.  571-573,  Vol.  5,  Cyclopedia  of  Law. 
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placing  another  in  a  situation  in  which,  according  to  ordinary 
rules  of  law,  or  perhaps  it  would  be  more  correct  to  say,  accord- 
ing to  the  ordinary  usages  of  mankind,  that  other  is  understood 
to  represent  and  act  for  the  person  who  has  so  placed  him ;  but, 
in  every  case,  it  is  only  by  the  will  of  the  employer  that  an 
agency  can  be  created. 

This  proposition,  however,  is  not  at  variance  with  the  doctrine, 
that  where  one  has  so  acted  as  from  his  conduct  to  lead  another  to 
believe  that  he  has  appointed  some  one  to  act  as  his  agent,  and 
knows  that  that  other  person  is  about  to  act  on  that  behalf,  then, 
unless  he  interposes,  he  will,  in  general,  be  estopped  from  dis- 
puting the  agency,  though  in  fact  no  agency  really  existed.  It 
is,  however,  necessary  to  bear  in  mind  the  difference  between 
this  agency  by  estoppel,  if  I  may  so  designate  it,  and  a  real 
agency,  however  constituted. 

Another  proposition  to  be  kept  constantly  in  view  is,  that  the 
burden  of  proof  is  on  the  person  dealing  with  any  one  as  an 
agent,  through  whom  he  seeks  to  charge  another  as  principal. 
He  must  show  that  the  agency  did  exist,  and  that  the  agent  had 
the  authority  he  assumed  to  exercise,  or  otherwise  that  the  prin- 
cipal is  estopped  from  disputing  it. 

Unless  this  principle  is  strictly  acted  on,  great  injustice  may 
be  the  consequence ;  for,  any  one  dealing  with  a  person  assuming 
to  act  as  agent  for  another,  can  always  save  himself  from  loss 
or  difficulty  by  applying  to  the  alleged  principal  to  learn 
whether  the  agency  does  exist,  and  to  what  extent.  The  alleged 
principal  has  no  similar  mode  of  protecting  his  interests;  he 
may  be  ignorant  of  the  fact  that  any  one  is  assuming  to  act  for 
him,  or  that  persons  are  proposing  to  deal  with  another  under 
the  notion  that  that  other  is  his  agent.  It  is,  therefore,  impor- 
tant to  recollect  constantly  where  the  burden  of  proof  lies.    .    .    . 


McLaren  v.  hall. 

26  Iowa,  297.     1868. 

Action  for  work,  labor  and  material  furnished.  The  transac- 
tions were  had  with  William  Hall  who  was  claimed  to  be  the 
agent  of  the  defendant  Sarah  G.  Hall.    Defendant  appeals. 
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Cole,  J.  .  .  .  The  husband  may  act  as  agent  for  the 
wife.  In  order  to  bind  her,  however,  he  must  be  previously 
authorized  to  act  as  her  agent,  or  she  must  subsequently,  with 
express  or  implied  knowledge  of  his  act,  ratify  it.  The  evidence 
necessary  to  establish  a  ratification  by  the  wife,  of  a  contract 
made  by  her  husband  as  her  agent,  must  be  of  a  stronger  and 
more  satisfactory  character  than  that  required  to  establish  a 
ratification  by  the  husband  of  the  act  of  the  wife  as  his  agent, 
or  than  as  between  independent  parties.  And  this  for  the  rea- 
son that  (in  the  general  experience  of  the  past  at  least,  if  not 
in  the  philosophy  of  the  present),  the  wife  is  under  the  control 
of,  and  subordinate  to,  the  husband;  and  neither  good  law  nor 
sound  reason  will  require  the  wife  to  destroy  the  peace  of  her 
family  and  endanger  the  marriage  relation  by  open  repudiation 
or  hostile  conduct  towards  her  husband,  in  order  to  save  her 
property  from  liability  for  his  unauthorized  contracts.  Of  course 
it  is  necessary  in  every  case,  in  order  to  bind  her,  that  he  should 
at  least  claim  to  act  as  her  agent;  and  her  ratification  should 
be  shown  by  those  unmistakable  acts  or  declarations  which  evince 
a  knowledge  of  the  contract  by  which  she  is  sought  to  be  bound, 
and  an  intention  to  adopt  or  ratify  it  as  her  own.     .     .     . 


JOHNSON  V.  STONE. 
40  New  Hampshire,  197,  77  Am.  Dec.  706.    1860. 

Trespass  for  taking  and  carrying  away  the  plaintiff's  yoke. 
Defense,  inter  alia,  permission  from  plaintiff's  son.  The  court 
instructed  the  jury  that  the  son  would  have  no  authority  to  lend 
the  yoke  unless  his  father  had  authorized  or  ratified  it. 

Bell,  C.  J.  .  .  .  The  charge,  as  to  the  supposed  permis- 
sion given  by  the  boy  to  the  officer  to  take  the  yoke,  was  correct. 
A  son  has  no  authority  as  such  to  lend  his  father's  property,  and 
there  is  no  presumption  that  such  authority  has  been  given  to  a 
son.  It  may  be  shown  that  authority  to  lend  tools  and  the  like 
has  been  given  to  a  son  expressly,  or  such  an  authority  may  be 
inferred  from  .the  conduct  of  the  father,  tending  to  show  that  he 
reposed  such  confidence  and  intrusted  such  discretion  to  the  son, 
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as  by  showing  that  on  other  occasions  the  son  had  lent  the 
father's  property  of  a  similar  kind,  and  the  father,  upon  the 
facts  coming  to  his  knowledge,  approved  what  he  had  done ;  but 
without  such  proof  the  son  stands  in  the  same  position  as  a 
stranger.     .     .     . 


GRAVES  V.  HORTON. 
38  Minn.  66.     1887. 

Mitchell,  J.  This  action  was  brought  to  recover  the  value 
of  certain  property,  which  plaintiff  had  exchanged  with  defend- 
ant for  a  skating  rink,  skates,  boats,  etc.,  situated  at  Spirit 
Lake,  Iowa.  Plaintiff's  claim  is  that  there  was  an  entire  failure 
of  title  to  this  property,  because  defendant  had  previously  sold 
it  to  one  McCurdy.  It  is  not  claimed  that  defendant  had  per- 
sonally sold  it  to  McCurdy,  whatever  was  done  in  that  regard 
having  been  done  by  one  F.  M.  Horton,  assuming  to  act  as  her 
agent.  Hence,  unless  F.  M.  Horton  had  authority  as  defend- 
ant's agent  to  sell  to  McCurdy,  there  could  have  been  no  such 
sale,  and  plaintiff  has  no  cause  of  action.  The  burden  was  on 
plaintiff  to  prove  such  agency. 

It  is  axiomatic  in  the  law  of  agency  that  no  one  can  become 
the  agent  of  another  except  by  the  will  of  the  principal,  either 
expressed  or  implied  from  particular  circumstances;  that  an 
agent  cannot  create  in  himself  an  authority  to  do  a  particular 
act  by  its  performance,  and  that  the  authority  of  an  agent  can- 
not be  proved  by  his  own  statement  that  he  is  such.  Apply- 
ing these  elementary  principles,  and  stripping  the  evidence  of 
all  that  is  immaterial*  or  incompetent,  and  giving  to  what  re- 
mains all  the  force  that  can  be  claimed  for  it,  all  there  is  that 
was  brought  home  to  the  defendant  tending  to  prove  any  such 
agency  is  that,  when  F.  M.  Horton  was  in  Spirit  Lake,  he  trans- 
mitted and  submitted  to  her  in  Minneapolis  what  purported  to 
be  a  proposition  from  McCurdy  to  give  for  this  property  $1,090 
in  goods,  and  assume  a  mortgage  on  it  for  $385,  and  that  she 
agreed  to  accept  this  proposition;  that,  McCurdy  being  un- 
able to  carry  this  out,  F.  M.  Horton  submitted  to  her  another 
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proposition,  as  coming  from  McCurdy,  viz.,  to  give  in  place  of 
the  goods  eighty  acres  of  land  in  Iowa;  that  defendant  declined 
to  accept  this  last  proposition,  and  so  notified  McCurdy;  that 
about  two  weeks  after  this  she  authorized  F.  ^I.  Ilorton  to  nego- 
tiate the  sale  of  this  property  to  plaintiff  on  the  terms  which 
were  finally  agreed  on,  she  herself  making  the  transfer  by  exe- 
cuting the  bill  of  sale  described  in  the  complaint.  We  have,  on 
the  other  hand,  the  flat  denials  of  both  defendant  and  F.  M. 
Horton,  that  he  ever  had  any  authority  from  her  to  sell  this 
property  or  ever  was  her  agent  for  this  or  any  other  purpose. 

This  is  really  all  the  competent  evidence  there  is  at  all  bear- 
ing upon  this  question  of  agency.  The  acceptance  of  McCurdy 's 
first  proposition,  which  he  was  unable  to  carry  out,  certainly 
does  not  tend  to  prove  authority  to  F.  M.  Horton  to  sell  on  the 
terms  of  the  second,  which  defendant  expressly  declined  to  ac- 
cept ;  and  if  any  sale  ever  was  made  to  McCurdy  it  was  on  the 
basis  of  this  last  proposition.  Hence,  the  evidence  of  agency  is 
reduced  down  to  the  fact  that  defendant  authorized  F.  M.  Hor- 
ton to  negotiate  the  sale  to  plaintiff,  which  she  herself  consum- 
mated by  the  execution  of  a  bill  of  sale.  It  certainly  cannot  be 
that  this  is  sufficient.  It  is  true  that  agency  may  be  proved  from 
the  habit  and  course  of  dealing  between  the  parties;  that  is,  if 
one  has  usually  or  frequently  employed  another  to  do  certain 
acts  for  him,  or  has  usually  ratified  such  acts  when  done  by  him, 
such  person  becomes  his  implied  agent  to  do  such  acts ;  as,  for 
example,  the  case  of  the  manager  of  a  plantation  in  buying  sup- 
plies for  it,  or  the  superintendent  of  a  saw-mill  in  making  con- 
tracts for  putting  in  logs  for  the  use  of  the  mill,  which  are  the 
cases  cited  by  respondent.  It  is  also  true,  as  was  said  in  Wilcox 
V.  Chicago,  Mil.  &  St.  Paul  R.  R.  Co.,  24  Minn.  269  (which 
involved  the  question  of  the  authority  of  the  person  to  whom 
goods  were  delivered  to  receive  them),  that  a  single  act  of  an 
assumed  agent,  and  a  single  recognition  of  it,  may  be  of  so  un- 
equivocal and  of  so  positive  and  comprehensive  a  character  as  to 
place  the  authority  of  the  agent  to  do  similar  acts  for  the  prin- 
cipal beyond  question.  It  is  also  true  that  the  performance  of 
subsequent  as  well  as  prior  acts,  authorized  or  ratified  by  the 
principal,  may  be  evidence  of  agency,  where  the  acts  are  of  a 
similar  kind,  and  related  to  a  continuous  series  of  acts  embracing 
the  time  of  the  act  in  controversy,  as  indicating  a  general  habit 
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and  course  of  dealing;  as,  for  example,  the  acts  of  a  president 
of  a  railway  company  in  making  drafts  in  the  name  of  the  com- 
pany, which  were  honored  by  it,  which  was  the  case  of  Olcott  v. 
Tioga  R.  R.  Co.,  27  N.  Y.  546,  cited  by  counsel.  But  we  think 
the  books  will  be  searched  in  vain  for  a  case  where  it  was  ever 
held  that  authority  to  negotiate  for  the  sale  of  property  to  one 
person  at  one  time  on  certain  terms,  the  transfer  to  be  made  by 
the  principal  in  person,  was  evidence  of  authority  to  sell  and 
transfer  the  same  property  at  some  former  time  to  another  per- 
son on  different  terms. 

There  are  some  facts  about  this  case  that  would  naturally  in- 
cline the  sympathies  of  a  jury  toward  plaintiff.  He  has  so  far 
got  nothing  for  the  property  which  he  gave  to  defendant.  The 
conduct  of  F.  M.  Horton  was  not  calculated  to  commend  itself 
to  their  favor,  as  he  admits  obtaining  and  retaining  a  convey- 
ance to  his  wife  of  the  very  land  which  McCurdy  proposed  to 
give  to  defendant  in  exchange  for  this  property.  But  we  do  not 
see  how,  upon  legal  principles,  the  verdict  can  be  sustained  un- 
der the  present  state  of  the  evidence. 

A  new  trial  would,  however,  have  to  be  granted  on  the  ground 
of  error  in  the  admission  of  evidence.  The  general  statement  of 
the  witness  McCurdy  that  Frank  iM.  Horton  did  quite  an  exten- 
sive business  at  Spirit  Lake  trading  in  real  estate,  and  fre- 
quently bought  and  sold  in  the  name  of  Jennie  L.  Horton  and 
Caroline  W.  Horton,  without  identifying  the  transactions,  or  de- 
scribing them,  or  in  any  way  bringing  them  home  to  the  notice 
or  knowledge  of  defendant,  was  inadmissible  to  prove  agency. 
The  Court  also  erred  in  allowing  the  same  witness  to  testify  that 
F.  M.  Horton  was  publicly  and  generally  known  at  Spirit  Lake 
as  the  aerent  of  Jennie  L.  Horton.  Agency  cannot  be  proved  by 
general  reputation. 

Judgment  reversed,  and  new  trial  ordered. 


BENNETT  v.  GILLETTE. 
3  Minnesota,  423;  74  Am.  Dec.  774.    1859. 

Plaintiff's  son  had  driven  his  horses  and  carriage  into  town  to 
bring  home  the  plaintiff's  daughter  Leodora.  The  son  hitched 
the  horses  in  front  of  the  house  where  his  sister  was  and  left  them 
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there  while  he  went  to  attend  to  some  other  matters.  While  he 
was  gone,  plaintiff's  daughter,  who  was  about  19  years  of  age, 
requested  defendant,  a  friend  of  hers,  to  drive  herself  and  a  lady 
friend  to  a  church.  Defendant  assented,  and  while  driving,  the 
horses  became  frightened,  ran  away,  threw  out  the  occupants  of 
the  carriage,  demolished  the  carriage  and  killed  themselves.  The 
father  brought  this  action  against  the  defendant  to  recover  for 
the  loss.    Defendant  had  judgment  below. 

FluVNDrau,  J.  (After  stating  the  facts.)  The  relation  of 
parent  and  child,  existing  between  the  plaintiff  and  Leodora  Ben- 
nett, conferred  upon  her  the  right  to  use  in  a  careful  and  proper 
manner,  such  property  of  her  father  as  was  customarily  applica- 
ble to  family  purposes ;  as.  for  instance,  the  furniture  of  his 
house,  and  we  think,  the  family  carriage  and  horses,  subject,  of 
course,  to  those  regulations  which  parental  wisdom  should  dic- 
tate, and  parental  authority  enforce.  Where  one  person  uses  the 
property  of  another  who  is  as  to  him  a  stranger,  the  law  implies 
a  promise  to  pay  an  equivalent  for  its  use.  Yet,  where  members 
of  the  same  family  do  the  same  thing  in  the  ordinary  intercourse 
of  life,  no  such  implication  will  follow,  but  if  an  action  can  be 
sustained  at  all,  an  express  promise  must  be  averred  and  proved. 
In  the  same  way,  where  one  person  performs  work,  labor,  or 
services  for  another,  ^\ith  his  knowledge  and  assent,  the  law  will 
imply  a  promise  to  pay  a  fair  remuneration  for  the  benefit  re- 
ceived, whereas  no  such  presumption  will  arise  between  mem- 
bers of  the  same  family  in  similar  cases,  and  under  similar  cir- 
cumstances. Can  there  be  anj'  doubt  that  the  child  may  use  the 
books  in  the  father's  library,  hunt  with  his  gun  and  dogs,  sail  in 
his  yacht,  and  even  invite  a  friend  to  participate  with  him  in 
these  pursuits  or  amusements?  We  think  not.  The  law  of  the 
land  imposes  the  obligation  upon  the  parent  to  furnish  the  child 
with  the  necessaries  of  life ;  and  the.  law  of  nature  prompts  him 
to  supply  those  comforts  and  luxuries  compatible  with  his  social 
position,  which  will  refine  and  elevate  his  mind,  improve  and  de- 
velop his  body,  and  fit  him  to  assume  the  responsibilities  and 
duties  of  the  citizen.  "Wlien  a  parent  furnishes  an  establishment 
for  his  family,  the  law  will  presiune  an  authority  in  the  several 
members  thereof  to  enjoy  it,  and  refer  all  questions  concerning 
the  internal  policy  of  the  domestic  circle  to  the  arbitrament  of 
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the  social  code,  so  long  as  its  differences  do  not  trench  upon  the 
rights  of  others. 

In  this  case  we  cannot  see  how  there  was  any  impropriety  in 
the  daughter  of  the  plaintiff  using  the  carriage  which  had  been 
sent  into  the  city  for  her  for  any  of  the  general  purposes  which 
such  property  is  devoted  to  in  families,  either  in  conveying  her 
to  a  friend's,  or  to  church,  as  in  this  instance;  nor  do  we  think 
she  exceeded  the  limits  of  a  prudent  exercise  of  her  privileges, 
by  extending  them  to  her  friends  who  were  present.  She  cer- 
tainly did  not  by  so  doing  violate  any  known  law  of  courtesy, 
but  we  think  exhibited  a  degree  of  forethought  and  prudence  in 
securing  the  services  of  the  defendant  to  drive  the  horses,  which 
was  commendable  to  her  judgment.  We  do  not  think  the  de- 
fendant can  be  said  to  have  taken  the  property  at  all,  or  to  have 
had  it  under  his  control,  or  in  his  custody,  or  possession,  but  he 
was  simply  a  passenger  at  the  invitation  of  the  plaintiff's  daugh- 
ter, who  had  competent  and  adequate  authority,  by  virtue  of  her 
relation  to  the  plaintiff,  to  use  the  carriage  and  horses  for  the 
purpose  to  which  they  were  being  applied. 

The  case  does  not  make  out  any  negligence  on  the  part  of  the 
defendant  in  the  manner  in  which  he  drove  or  otherwise,  and 
we  see  no  principle  upon  which  he  can  be  made  liable  for  the 
loss  the  plaintiff'  has  sustained.  It  is  one  of  those  unfortunate 
accidents  for  which  the  law  furnishes  no  redress. 

The  judgment  of  the  court  heloiv  is  affirmed. 


Proof  of  Agent's  Authority* 

KORNEMANN  v.  MONAGHAN. 

24  Mich.  36.     1871. 

Campbell,  C.  J.  Plaintiffs  forwarded  a  bill  of  goods  to  de- 
fendant, ordered  by  the  latter  from  one  Pearl,  who  did  not  men- 
tion to  whom  he  intended  to  send  the  order.  The  goods  were 
sent  to  defendant  directly,  accompanied  by  a  bill  in  the  name 


*  See  Sec.  575,  Vol.  5,  Cyclopedia  of  Law. 
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of  the  plaintiffs.  A  letter,  sent  at  the  same  time  directing  the 
price  to  be  remitted,  is  sworn  not  to  have  been  received.  De- 
fendant gave  evidence  that  after  receiving  the  bill  he  paid  the 
price  to  Pearl,  but  not  till  he  had  asked  him  if  he  had  authority 
to  receive  it.  There  had  never  been  any  dealings  between  plain- 
tiffs and  defendant,  but  defendant  had  previously  dealt  with 
Pearl  in  agencies  for  other  houses,  and  had  paid  him  money. 
Pearl  disappeared  without  paying  over  the  money.  The  Court 
charged  that  plaintiffs,  by  sending  the  goods  on  Pearl's  order, 
authorized  defendant  to  assume  he  was  empowered  to  receive 
payment. 

There  had  been  no  dealings  whatever  between  defendant  and 
plaintiffs  whereby  defendant  could  have  been  enabled  to  know 
anything  about  Pearl's  authority.  An  agent  may  have  as  much 
or  as  little  power  as  his  principals  see  fit  to  give  him.  The  evi- 
dence here  showed  no  agency  whatever  whereby  he  could  law- 
fully bind  them  to  anything.  In  the  absence  of  actual  authority 
the  plaintiffs  could  only  be  held  on  the  ground  that  by  their  ac- 
tion they  had  induced  defendant  to  believe  Pearl  had  full  au- 
thority to  receive  money  for  them.  If  they  had  sanctioned  such 
conduct  before,  that  might  tend  to  support  the  claim.  But  plain- 
tiffs and  defendant  had  never  known  each  other  in  business 
before.  The  goods  were  not  even  sent  to  Pearl  for  delivery,  but 
were  sent  direct  to  the  purchaser  from  the  sellers.  There  was 
nothing  therefore  to  exonerate  the  purchaser  from  ascertaining 
the  agent's  powers.  This  he  seems  to  have  supposed  he  was 
bound  to  do,  but  instead  of  inquiring  of  the  principals  he  in- 
quired only  of  Pearl  himself.  He  had  no  right  to  act  on  any- 
thing that  did  not  proceed  from  the  plaintiffs,  either  as  actual 
authority  or  in  some  form  of  binding  admission.  There  was  no 
proof  whatever  of  either  of  these  essentials,  and  the  payment, 
therefore,  was  entirely  unauthorized,  and  in  no  way  bound 
plaintiffs. 

The  judgment  was  erroneous,  and  must  be  reversed  with  costs, 
and  a  new  trial  granted. 
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HATCH  V.  SQUIRES. 
11  Michigan,  185.     1863. 

Squires  replevied  property  which  one  Hatch  had  taken  pos- 
session of  as  the  agent  of  McCormick.  On  the  trial  considerable 
evidence  was  given  by  plaintiff  of  the  acts,  declarations  and 
promises  of  one  Walker  whom  plaintiff  alleged  to  be  the  agent 
of  McCormick.  Defendant  objected  to  this  evidence  upon  the 
ground  that  there  was  no  evidence  that  Walker  was  such  agent. 
Judgment  for  plaintiff  and  defendant  brought  error. 

IVIartin,  C.  J.  This  case  hinges  almost  entirely  upon  the  ad- 
missibility of  the  acts  and  declarations  of  Walker — who  pur- 
ported to  act  as  the  agent  of  McCormick — without  proof  of  such 
agency.  The  authority  of  an  agent  must  be  positively  shown, 
either  by  proving  his  authority  to  act,  or  by  proving  his  acts 
with  the  knowledge  and  recognition  of  his  principal.  In  this 
case  nothing  of  the  kind  was  accomplished  or  attempted.  The 
only  attempt  to  prove  the  agency  of  Walker  was  by  proving  his 
own  acts  and  assertions.  This  is  insufficient.  As  these  would 
not  bind  McCormick,  so  they  would  not  bind  the  plaintiff  in  this 
cause.  It  is  too  obvious  to  need  demonstration  that  an  agent's 
authority  cannot  be  proved  by  his  own  assertion  alone.  There 
must  be  some  evidence  of  authority  beyond  his  assertion,  or  of 
ratification  of  his  acts  before  any  party  can  be  bound  by  such 
acts. 

There  was  error,  therefore,  in  admitting  evidence  of  the  acts, 
declarations  and  promises  of  Walker ;  and  the  judgment  must  be 
reversed,  with  costs,  and  a  new  trial  granted. 


THE  HOWE  MACHINE  CO.  v.  CLARK. 

15  Kansas,  492.     1875. 

Replevin  by  the  company  against  Clark.  The  plaintiff  orig- 
inally owned  the  property  in  question  which  it  had  leased  to 
one  Tracy,  Tracy  sold  it  to  defendant,  without  plaintiff's  knowl- 
edge or  consent.  The  authority  of  Tracy  became  the  material 
matter  in  controversy.  Defendant  had  judgment  and  plaintiff 
brings  error. 
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Valentine,  J.  ...  It  was  error  for  the  court  to  permit 
defendant  to  prove  the  statements  of  Tracy  formerly  made  by 
him  concerning  this  and  other  property.  The  defendant  claimed 
that  Tracy  had  authority  from  the  Howe  ^Machine  Company  to 
sell  this  identical  property ;  and  for  the  purpose  of  proving  that 
Tracy  had  such  authority,  introduced  evidence  over  the  objec- 
tions of  the  plaintiff,  but  with  the  permission  of  the  court,  show- 
ing that  Tracy  had  at  different  times  stated  that  he  had  such 
authority,  and  that  he  had  authority  to  sell  not  only  this  but 
other  property  belonging  to  the  company.  Now  it  is  competent  to 
prove  a  parol  agency,  and  its  nature  and  scope,  by  the  testimony 
of  the  person  w^ho  claims  to  be  the  agent.  It  is  competent  to 
prove  a  parol  authority  of  any  person  to  act  for  another,  and 
generally  to  prove  any  parol  authority  of  any  kind,  by  the  testi- 
mony of  the  person  who  claims  to  possess  such  authority.  But 
it  is  not  competent  to  prove  the  supposed  authority  of  an  agent, 
for  the  purpose  of  binding  his  principal,  by  proving  what  the 
supposed  agent  has  said  at  some  previous  time.  Nor  is  it  com- 
petent to  prove  a  supposed  authority  of  any  kind,  as  against  the 
person  from  whom  such  authority  is  claimed  to  have  been  re- 
ceived, by  proving  the  previous  statements  of  the  person  who 
it  is  claimed  had  attained  such  authority.     .     .     . 

Judgment  reversed. 


Meaning  of  Ratification  in  Agency  * 

Mccracken  v.  city  of  san  francisco. 

16  California,  591.     1860. 

Field,  C.  J.  .  .  .  To  ratify  is  to  give  validity  to  the  act 
of  another.  A  ratification  is  equivalent  to  a  previous  authority. 
It  operates  upon  the  act  ratified  in  the  same  manner  as  though 
the  authority  had  been  originally  given.  It  follows,  as  a  conse- 
quence, that  where  the  authority  can  originally  be  conferred 
only  in  a  particular  form  or  mode,  the  ratification  must  follow 
the  same  form  or  mode.    Thus,  if  an  authority  to  execute  a  deed 


*  See  Sec.  576,  Vol.  5,  Cyclopedia  of  Law. 
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of  a  private  person  must  be  under  seal,  the  ratification  of  the 
deed  must  be  also  under  seal ;  and  where  an  authority  to  do  any- 
particular  act  on  the  part  of  a  corporation  can  only  be  con- 
ferred by  ordinance,  a  ratification  of  such  acts  can  only  be  by 
ordinance.  ...  It  follows,  also,  from  the  general  doctrine, 
that  a  ratification  is  equivalent  to  a  previous  authority,  that  a 
ratification  can  only  be  made  when  the  principal  possesses  at 
the  time  the  power  to  do  the  act  ratified.  He  must  be  able,  at 
the  time,  to  make  the  contract  to  which,  by  his  ratification,  he 
gives  validity.  The  ratification  is  the  first  proceeding  by  which 
he  becomes  a  party  to  the  transaction,  and  he  cannot  acquire  or 
confer  the  rights  resulting  from  tliat  transaction,  unless  in  a 
position  to  enter  directly  upon  a  similar  transaction  himself. 
Thus,  if  an  individual,  pretending  to  be  the  agent  of  another, 
should  enter  into  a  contract  for  the  sale  of  land  of  his  assumexi 
principal,  it  would  be  impossible  for  the  latter  to  ratify  the  con- 
tract if,  between  its  date  and  the  attempted  ratification,  he  had 
himself  disposed  of  the  property.  He  could  not  defeat  the  inter- 
mediate sale  made  by  himself,  and  impart  validity  to  the  sale 
made  by  the  pretended  agent,  for  his  power  over  the  property  or 
to  contract  for  its  sale  would  be  gone.  So,  also,  contracts  made 
upon  an  assumed  agency  for  a  single  woman  cannot  be  ratified 
by  her  after  marriage,  without  the  consent  of  her  husband,  for 
her  power  to  contract  alone  ceases  with  her  marriage.     .     .     . 


What  Acts  may  he  Ratified* 

SANFORD  V.  JOHNSON. 

24  Minn.  172.    1877. 

Berry,  J.  Section  4,  of  chapter  56,  Laws  of  1869,  enacts  that 
no  power  of  attorney  or  other  authority  from  a  wife  to  her  hus- 
band, "to  convey  real  estate,  or  any  interest  therein,"  shall  be 
of  any  force.  The  word  "interest"  embraces  the  estate  of  a 
lessee,  which  is  quite  commonly  denominated  a  leasehold  inter- 
est. This  meaning  of  the  word  is  also  distinctly  recognized  in 
§  10,  c.  41,  Gen.  St.,  which  provides  that  "no  estate  or  interest 

*  See  Sec.  577,  Vol.  5,  Cyclopedia  of  Law, 
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in  lands  other  than  leases,  for  a  term  not  exceeding  one  year," 
shall  be  created,  etc.  The  word  convey  is  evidently  used  as  com- 
prehending the  word  "lease,"  just  as  the  word  "conveyance" 
is  used  in  §§  18  and  22,  c.  41,  Gen.  St.,  as  comprehending  leases. 

From  this  construction  of  the  statute  it  follows  that  a  husband 
cannot,  as  his  wife's  attorney  or  agent,  make  a  valid  lease  of 
her  real  property.  Hence,  it  further  follows  that  the  lease  at- 
tempted to  be  made  by  David  Sanford  (the  plaintiff's  husband), 
and  upon  which  the  cause  of  action  set  up  in  the  complaint  is 
founded,  is  absolutely  void,  and  therefore  no  action  can  be  main- 
tained upon  it  as  such  lease.  It  is  claimed,  however,  that  the 
e\"idence  shows  that  the  plaintiff  ratified  the  action  of  her  hus- 
band, and  adopted  it  as  her  own.  The  lease  attempted  to  be 
made  by  David  Sanford  being  absolutely  void  by  the  statute, 
it  was  incapable  of  ratification  in  any  legitimate  sense.  Its  pro- 
visions might  be  adopted  by  the  plaintiff  in  a  lease  to  be  made 
by  her,  but  not  otherwise.  This  might  be  done  by  parol,  except 
as  respected  the  term.  As  this  exceeded  one  year,  the  provisions 
with  regard  to  it  could  be  adopted  by  the  plaintiff  only  by 
writing:  Gen.  St.,  c.  41,  §  10.  Although  there  was  evidence  in 
the  case  tending  to  establish  a  parol  lease  by  plaintiff  to  defend- 
ant, there  was  no  evidence  of  any  writing  made  by  her  in  the 
premises,  nor  any  evidence  that  the  term  of  defendant's  ten- 
ancy was  in  any  way  attempted  to  be  fixed  by  her,  except  "by 
her  ineffectual  adoption  of  the  term  prescribed  in  the  void  lease 
made  by  her  husband.  Assuming,  then,  the  fact  of  the  making 
of  a  parol  lease  by  the  plaintiff,  the  result  is  that,  as  no  term  was 
fixed  by  it,  the  defendant  became  plaintiff 's  tenant  at  will ;  that 
he  was  liable  to  her  for  rent  as  such  tenant  at  will,  and  that  he 
was  authorized  to  terminate  his  tenancy  by  proceeding  as  di- 
rected in  §  21,  c,  75,  Gen.  St. ;  Huyser  v.  Chase,  13  Mich.  98. 

But  the  present  action  is  not  founded  upon  any  alleged  liabil- 
ity of  the  defendant  as  such  tenant  at  will,  but  solely  upon  the 
void  lease  made  by  the  plaintiff 's  husband ;  and  since,  as  we  have 
already  determined,  no  action  can  be  maintained  upon  the  void 
lease,  it  follows  that  the  defendant's  motion  for  a  dismissal  of 
the  actron  should  have  been  granted ;  and  it  further  follows  that 
the  conclusion  of  law  found  by  the  Court  below,  to  the  effect  that 
the  plaintiff  was  entitled  to  recover,  is  erroneous. 

The  judgment  is  accordingly  reversed. 


I 
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What   Acts  May   Be  Ratified— Forgery— That   It   Cannot  Be 

Ratified* 

WORKMAN  V.  WRIGHT. 
33  Ohio  St.    405.     1878. 

Wright,  J.  Under  the  pleadings  and  findings  of  the  court 
below,  it  may  be  assumed  that  the  name  of  Calvin  Wright  was 
a  forgery,  as  there  was  evidence  tending  to  show  the  fact,  and 
we  cannot  say  that  the  conclusion  reached,  in  this  respect,  was 
clearly  against  the  testimony.  It  is  claimed,  however,  that  his 
admissions,  and  promises  to  pay  the  note,  ratified  the  unauthor- 
ized signatures. 

Had  Workman,  the  owner  of  the  note,  taken  it  upon  the  faith 
of  these  admissions,  or  had  he  at  all  changed  his  status  by  rea- 
son thereof,  such  facts  would  create  an  estoppel,  which  would 
preclude  Wright  now  from  his  defense.  This  appears  from 
most  of  the  authorities  cited  in  the  case.  But  no  foundation 
for  an  estoppel  exists.  All  these  statements  of  Wright,  what- 
ever they  were,  were  made  after  Workman  became  the  owner 
of  the  paper.  Workman  did  not  act  upon  them  at  all ;  he  was, 
in  no  way,  prejudiced  by  them,  nor  did  they  induce  him  to  do, 
or  omit  to  do,  anything  whatever  to  his  disadvantage.  But  it 
is  maintained  that,  without  regard  to  the  principle  of  estoppel, 
these  admissions  and  promises  are  a  ratification  of  the  pre\a- 
ously  unauthorized  act,  upon  the  well-known  maxim,  Omnis 
ratihahitio  retrotrahitur  et  mandato  priori  wquiparatur. 

It  is  said,  that  a  distinction  exists  between  the  classes  of  cases 
to  which  this  principle  applies.  Where  the  original  act  was  one 
merely  voidable  in  its  nature,  the  principal  may  ratify  the  ac- 
tion of  his  agent,  although  it  was  unauthorized.  But  where 
that  act  was  void,  as  in  case  of  a  forgery,  it  is  said  no  ratification 
can  be  made,  independent  of  the  principle  of  estoppel,  to  which 
we  have  alluded.  Most  of  the  authorities,  cited  by  counsel  for 
plaintiff  in  error,  are  of  the  first  class,  where  the  act  was  only 
voidable. 


*  For  similar  holdings  see  Owsley  v.  Phillips,  78  Ky.  517;  Woodruff 
V.  Munroe,  33  Ind.  147.  For  cases  holding  the  contrary  see  Wellington 
V.  Jackson,  121  Mass,  157;   Greenfield  Bank  v.  Crafts,  4  Allen,  447. 


42  THE   FORMATION  OF  THE  RELATION. 

Bank  v.  Warren,  15  X.  Y.  577,  was  where  one  partner,  with- 
out authority,  and  for  his  own  exclusive  benefit,  indorsed  his 
own  note  in  the  firm  name,  his  co-partner  was  held  bound  by  a 
subsequent  promise  to  pay  it,  without  any  independent  consider- 
ation. 

In  Grout  v.  De  Wolf,  1  R.  I.  393,  the  third  clause  of  the 
head  note  is,  "Where  the  person,  whose  signature  is  forged, 
promises  the  forger  to  pay  the  note,  this  amounts  to  ratification 
of  the  signature,  and  binds  him."  But  an  examination  of  the 
case  shows  that  evidence  was  offered  to  prove  that  plaintiff  had 
bought  the  paper  in  consequence  of  what  defendant  said  to 
him,  and  the  Court  charged  that,  if  before  purchasing  the  note, 
plaintiff  asked  defendant  if  he  should  buy,  and  he  was  told  he 
might,  defendant  could  not  excuse  himself  on  the  ground  of 
forgery.  So  that  the  case  may  be  put  upon  the  ground  of 
estoppel,  without  relying  upon  the  ground  stated  in  the  head 
note  quoted. 

Harper  v.  Devene,  10  La.  An.  724,  was  where  a  clerk  of  a 
house  signed  the  name  of  the  house  by  himself  as  agent.  De- 
fendant, a  member  of  the  house,  afterward  took  the  note,  cor- 
rected its  date,  and  promised  to  pay  it ;  and  this  was  held  a  rati- 
fication to  make  him  liable.  In  this  case,  and  many  like  it,  it 
may  be  remarked  that  the  agent  assumed  to  have  authority,  and 
does  the  act  under  that  belief;  but  in  case  of  a  forgery,  there  is 
no  such  authority  and  no  such  belief. 

The  case  of  Forsythe  v.  Day,  46  Me.  177,  involves  the  princi- 
ple of  estoppel. 

The  cases  of  Bank  v.  Crafts,  4  Allen,  447,  and  Howard  v. 
Duncan,  3  Lansing,  175,  sustain  the  views  of  plaintiff  in  error, 
holding  that  a  forgery  may  be  ratified,  independently  of  the 
principle  of  estoppel,  and  in  the  absence  of  any  new  considera- 
tion for  the  ratifying  promise — a  conclusion,  however,  to  which 
we  cannot  agree. 

The  case  in  3  Lansing  is  criticised  in  3  Albany  Law  Journal, 
331. 

Upon  the  other  hand,  there  are  authorities  holding  that  a  for- 
gery cannot  be  ratified.  There  is  a  fully  considered  case  in  the 
English  Exchequer:  Brook  v.  Hook,  3  Albany  Law  Jour.  255; 
24  Law  Times,  34.  This  was  a  case  where  defendant's  name 
was  forged,  and  he  had  given  a  written  memorandum,  that  he 
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would  be  responsible  for  the  bill.  Chief  Baron  Kelly  places 
his  opinion  upon  the  grounds:  1.  That  defendant's  agreement, 
to  treat  the  note  as  his  own,  was  in  consideration  that  plaintiff 
would  not  prosecute  the  forger;  and  2.  That  there  was  no  rati- 
fication, as  to  the  act  done — the  signature  to  the  note  was  ille- 
gal and  void.  And  though  a  voidable  act  may  be  ratified,  it  is 
otherwise  when  the  act  is  originally,  and  in  its  inception,  void. 
The  opinion  fully  recognizes  the  proposition,  that  where  acts  or 
admissions  alter  the  condition  of  the  holder  of  the  paper  the 
party  is  estopped,  but  it  is  necessary  that  such  a  case  should 
be  made.  It  is  further  held,  that  cases  of  ratification  are  those 
where  the  act  was  pretended  to  have  been  done  for  or  under 
the  authority  of,  the  party  sought  to  be  charged,  which  cannot  be 
in  case  of  a  forgery.  A  distinction  is  also  made  between  civil 
acts,  which  may  be  made  good  by  subsequent  recognition,  and  a 
criminal  offense,  which  is  not  capable  of  ratification.  Baron 
JVIartin  did  not  concur.  In  Woodruff  &  Robinson  v.  Monroe, 
33  Md.  147,  this  is  held :  "If,  in  an  action  against  an  indorser 
of  a  promissory  note  by  the  bona  fide  holders  thereof,  it  be 
shown  that  the  indorsement  was  not  genuine,  and  the  defendant 
did  not  ratify  or  sanction  it  prior  to  the  maturity  of  the  note 
and  its  transfer  to  plaintiff,  he  is  not  liable.  But  if  he  adopted 
the  note  prior  to  its  maturity,  and  by  such  adoption  assisted  in 
its  negotiation,  he  would  be  estopped  from  setting  up  the  for- 
gery in  a  suit  by  a  bona  fide  holder.  But  any  admissions,  by 
the  defendant,  made  subsequently  to  the  maturity  of  the  note, 
would  not  be  evidence  that  he  had  authorized  the  indorsement 
of  his  name  thereon."  See,  also,  Williams  v.  Bayley,  L.  R.,  1 
Appeals,  H.  L.  200. 

In  McHugh  V.  County  of  Schuylkill,  67  Pa.  St.  391,  the  de- 
fense to  a  bond  was  forgery.  The  court  below  charged  that  if 
the  obligor  subsequently  approved  and  acquiesced  in  the  forgery 
or  ratified  it,  the  bond  was  binding  on  him.  It  was  held  that, 
there  being  no  new  consideration,  the  instruction  w^as  error; 
also,  that  a  contract  infected  with  fraud  was  void,  not  merely 
voidable,  and  confirmation  without  a  new  consideration  was 
nudum  pactum.  See,  also,  Negley  v.  Lindsay,  67  Pa.  St.  427, 
Daniels  recognizes  this  proposition :  2  Daniels  Neg.  Inst.,  §  1352. 

Upon  principle  we  cannot  see  how  a  mere  promise  to  pay  a 
forged  note  can  lay  the  foundation  for  liability  of  the  maker  so 


44  THE  FORMATION  OF  THE  RELATION. 

promising,  when  the  promise  was  made,  as  it  was,  under  the  cir- 
cumstances set  forth  in  the  record.  In  addition  to  the  fact  that 
there  are  no  circumstances  to  create  an  estoppel,  tliere  was  no 
consideration  for  the  promise.  Wright  received  nothing,  and  it 
is  a  simple  nudum  pactum.  The  consideration  for  a  promise 
may  be  either  an  advantage  to  the  promisor  or  a  detriment  to 
the  promisee,  but  here  neither  exists.  Wright  had  signed  a 
note,  and  when  the  one  in  suit  was  shown  him,  said  he  would 
pay  it,  supposing  it  to  be  the  one  he  had  signed.  He  was  an 
ignorant  man  who  could  not  read  writing,  though  he  could  sign 
his  name,  and  when  he  saw  the  paper,  seeing  that  the  signature 
spelt  his  name,  and  being  unable  to  read  the  body  of  the  in- 
strument, he  said  it  was  all  right,  and  he  would  pay  it.  But 
the  promise  was  without  that  consideration  which  would  make 
it  a  binding  contract. 
Judgment  affirmed. 


Who  May  Ratify*  | 

FORBES  V.  HAGMAN.  \ 

75  Virginia,  168.    1881.  ' 

Action  for  false  imprisonment  brought  by  Ilagman  and  others 
against  Forbes  and  Allers.  The  prosecution  complained  of  was 
instituted  by  one  David  Mann,  who  was  agent  of  defendants, 
and  grew  out  of  certain  contracts  which  Mann  had  made  with 
the  plaintiffs  for  the  sale  to  him  of  bricks  manufactured  by 
defendants.    Plaintiffs  recovered  and  defendants  brought  error. 

Burks,  J.  .  .  .  The  defendants  resided  in  Baltimore, 
Maryland,  and  Mann,  who  resided  in  Virginia,  was  their  gen- 
eral agent  in  the  management  of  their  busincvss,  including  the 
collection  of  debts  in  this  State.  He  acted  by  their  authority  in 
the  institution  and  prosecution  of  the  proceeding  complained 
of,  and  they  are  as  responsible  for  his  conduct  in  the  matter  as 
if  they  had  acted  in  person.  His  acts  were  their  acts.  It  cannot 
be  justly  claimed  for  them  that  in  the  particular  matter  which 
is  the  ground  of  action  he  exceeded  his  authority,  and  that  there- 


*  See  Sec.  578,  Vol.  5,  Cyclopedia  of  Law. 
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fore  they  are  not  accountable ;  for  it  distinctly  appears  that 
after  they  had  been  apprised  of  the  arrest  and  imprisonment 
through  Mann's  agency,  they  approved  and  adopted  what  had 
been  done  by  him.  Indeed,  before  any  contract  had  been  con- 
summated between  the  plaintiffs  and  defendants  for  the  sale  and 
delivery  of  the  bricks,  one  of  the  defendants  (they  being  part- 
ners) cautioned  their  agent  to  be  very  careful,  as  "government 
contractors,"  he  said,  "were  often  slippery  fellows;"  and  about 
ten  days  after  the  arrest  he  came  to  Richmond,  and  was  there 
informed  by  the  agent  that  he  had  two  government  contractors 
(the  plaintiffs)  in  jail  at  the  suit  and  on  account  of  the  firm. 
He  made  no  inquiry  as  to  the  grounds  of  the  arrest,  gave  no 
directions  and  took  no  steps  for  their  relief  or  discharge,  but 
merely  remarked  "that  it  had  resulted  as  he  expected." 

This  was  a  virtual  ratification  and  adoption  of  what  had  been 
done  by  the  agent  on  the  principle  omnis  ratiJiahitio  retrotrahitur 
et  mandato  priori  cequiparatus,  which  applies  as  well  to  a  tort, 
when  done  to  the  use  or  for  the  benefit  of  him  who  subsequently 
adopts  it,  as  to  a  matter  of  contract.  It  was  said  by  Lord 
Coke  that  "he  that  agreeth  to  a  trespass  after  it  is  done  is  no 
trespasser,  unless  the  trespass  was  done  to  his  use  or  for  his  ben- 
efit, and  then  his  agreement  subsequent  amounteth  to  a  com- 
mandment." 4  Inst.  317.  So  that  the  test  of  liability  in  such  a 
case  is  said  to  be  the  consideration  whether  the  act  was  original- 
ly intended  to  be  done  to  the  use  or  for  the  benefit  of  the  party 
who  is  afterwards  said  to  have  ratified  it.  Broom's  Leg.  Max. 
837.  (Marg). 

Chief  Justice  Tindall,  in  Wilson  v.  Tumman,  6  Man.  &  Gr. 
(46  Eng.  C.  L.  R.)  236,  states  the  rule  more  fully  thus:  "That 
an  act  done  for  another  by  a  person  not  assuming  to  act  for 
himself,  but  for  such  other  person,  though  without  any  prece- 
dent authority  whatever,  becomes  the  act  of  the  principal  if  sub- 
sequently ratified  by  him,  is  the  known  and  well  established  rule 
of  law.  In  that  case  the  principal  is  bound  by  the  act,  whether 
it  be  for  his  detriment  or  advantage,  and  whether  it  be  founded 
on  a  tort  or  a  contract,  to  the  same  extent  as  by  and  with  all 
the  consequences  which  follow  from  the  same  act  done  by  his 
previous  authority."  For  further  illustrations  of  the  applica- 
tion of  the  principle  see  Broom's  Leg.  Max.  866  et  seq.;  Cooley 
on  Torts,  127-131. 
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The  case  of  Lewis  v.  Read,  13  Mees  &  Welsb.  834,  cited  by 
both  of  these  authors,  has  a  strong  bearing  on  the  case  in  judg- 
ment. As  stated,  a  landlord  authorized  bailiffs  to  distrain  for 
rent  due  to  him  from  the  tenant  of  a  farm,  directing  them  not 
to  take  anything  except  on  the  demised  premises.  The  bailiffs 
distrained  cattle  of  another  person  (supposing  them  to  be  the 
tenant's)  beyond  the  boundary  of  the  farm;  the  cattle  were 
sold,  and  the  landlord  received  the  proceeds.  It  was  held  that 
the  landlord  was  not  liable  in  trover  for  the  value  of  the  cattle, 
unless  it  were  found  by  the  jury  that  he  ratified  the  act  of  the 
bailiffs  with  the  knowledge  of  the  irregularity,  or  that  he  chose, 
without  inquiry,  to  take  the  risk  upon  himself,  and  to  adopt  the 
whole  of  their  acts. 

Now,  the  defendants  in  the  present  case  were  partners  in 
business  and  each  therefore  was  agent  for  the  other  in  the  part- 
nership matters,  and  when  one  of  them  received  information 
from  their  common  agent,  that  the  latter  had  in  their  names 
and  for  their  use  and  benefit  instituted  a  suit  against  the  plain- 
tiff's and  caused  them  to  be  arrested  and  detained  in  prison, 
they  chose,  "without  inquiry"  (as  it  is  expressly  proved),  to 
take  the  risk  upon  themselves,  and  to  adopt  their  agent's  acts 
as  their  own.    They  certainly  ought  to  be  in  fact,  as  in  law  they 

are  bound  by  these  acts.     .     .     . 

Ajjirmed. 


THE  IRONWOOD  STORE  CO.  v.  HARRISON  AND  GREEN. 

75  Michigan,  197.    1889. 

Assimipsit,  to  recover  for  goods  alleged  to  have  been  sold  and 
delivered  by  the  Store  Company,  a  corporation,  to  Harrison  and 
Green.  The  goods  were  ordered  by  one  Niekolson,  who,  as  the 
plaintiff  alleged,  was  the  agent  of  defendants  for  that  purpose. 
There  was  some  testimony  offered  to  prove  such  agency,  but 
plaintiff  relied  chiefly  upon  an  alleged  ratification  of  his  acts. 

Plaintiff  recovered  and  defendants  bring  error. 

Champlin,  J.  (After  holding  that  the  statements  of  an  al- 
leged agent,  made  in  a  matter  not  connected  with  his  principal, 
have  no  tendency  to  prove  such  agency,  and  that  orders  not  in 
controversy  drawn  by  the  alleged  agent  upon  other  parties,  with- 
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out  the  knowledge  of  the  alleged  principal  and  never  recognized 
or  paid  by  him,  have  no  such  tendency.)  The  main  question 
turned  upon  the  controversy  whether  Harrison  and  Green  had 
ratified  the  act  of  Nickolson  in  ordering  the  goods.  To  show 
ratification,  the  plaintiff  introduced  testimony  tending  to  show 
that,  after  the  goods  had  been  furnished,  plaintiff,  through  At- 
kinson, presented  the  bill  thereof  to  one  A.  D.  McDougal,  who 
represented  himself  as  agent  of  Harrison  &  Green. 

Atkinson  testified  that  he  presented  three  bills  to  McDougal, 
who  looked  them  over,  and  told  him  to  take  the  Guido  &  War- 
ner bill  to  Nickolson,  and  have  him  0  K  it,  and  he  would  pay  it 
the  next  day;  that  he  did  present  the  bill  to  Nickolson,  and  he 
marked  it  "0  K"  and  signed  his  name;  that  he  afterw^ard  saw 
it  in  Harrison  &  Green's  office,  in  Bessemer,  0  K'd  by  Nickol- 
son. The  bill  was  afterwards  produced  in  court  with  the  0  K 
of  Nickolson  upon  it.  Another  bill  called  the  "tie-bill,"  Mc- 
Dougal handed  to  Mr.  Chamberlain  and  told  him  "to  see  to 
that."  For  the  small  bill  of  $36.20,  whjch  had  been  ordered  by 
McDougal,  he  told  him  he  would  have  a  check  sent,  which  he 
did.  It  was  admitted  upon  the  trial  by  counsel  for  defendants 
that  McDougal  was  agent  for  Harrison  &  Green. 

Mr.  McDougal  was  also  sworn  as  a  witness  of  defendants,  and 
he  testified  that  in  April  and  May  he  was  superintendent  of 
the  South  Shore  Road  for  Harrison  &  Green ;  that  his  authority 
was  to  represent  them  in  everything  connected  with  the  con- 
struction of  the  road.  Whenever  it  was  necessary  to  obtain  sup- 
plies, he  was  to  get  them. 

The  plaintiff  claims  that  this  testimony  tends  to  prove  a  rati- 
fication by  Harrison  &  Green,  through  their  agent,  McDougal, 
and  by  his  promise  to  pay,  plaintiff  has  been  lulled  into  secur- 
ity, when  it  might  have  comnrenced  its  attachment  suit  sooner, 
as  Harrison  &  Green  were  non-residents. 

In  some  cases  an  agent  may  ratify  the  unauthorized  act  of 
another  agent ;  as — 

"Where  the  act  which,  when  done  by  one  agent,  was  unau- 
thorized, is  within  the  general  power  of  another  agent  of  the 
same  principal,  the  doing  of  the  act  by  the  first  agent  may  be 
ratified  by  the  second."    Mechem  Ag.  sec.  121, 

Ratification  by  an  agent  depends  upon  certain  facts,  which 
must  affirmatively  be  made  to  appear : 
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"1.  The  agent  ratifying  must  have  had  general  power  to  do 
himself  the  act  which  he  ratifies. 

' '  2.  They  must  both  be  agents  of  the  same  principal,  and  the 
agent  whose  act  is  in  question  must  have  professed  to  act  as 
agent  of  the  common  principal. ' ' 

A  stranger  to  a  party,  acting  without  authority,  may  do  an 
act  in  the  name  of  another,  which  that  other  may  ratify,  and  so 
make  it  his  own.  But  his  general  agent  has  no  such  authority 
to  ratify  the  act  of  a  stranger  done  in  the  name  of  the  princi- 
pal, unless  power  of  appointing  agents  has  been  delegated  to 
him  by  his  principal.  He  cannot  ratify  without  making  the  per- 
son for  that  act  or  occasion  the  agent  of  the  principal,  and  this 
is  beyond  his  general  powers  as  agent. 

Nickolson  did  not  represent  himself  to  plaintiff  as  being  an 
agent  for  defendants.  There  is  no  testimony  in  the  case  tend- 
ing to  show  that  Nickolson  at  the  time  he  purchased  the  supplies 
was  the  agent  of  defendants.  The  act,  so  far  as  Harrison  & 
Green  are  concerned,  was  the  act  of  a  stranger  making  the  pur- 
chase without  authority  from  them,  and  not  even  in  their  name. 
]\IcDougal,  therefore,  had  no  authority  to  ratify  or  bind  Harri- 
son &  Green  by  any  promise  of  payment.  Nor  could  he  estop 
the  defendants  from  denying  their  liability  by  promising  to  pay, 
if  Nickolson  would  O  K  the  account.  We  think  the  case  comes 
within  the  principles  of  the  following  cases :  Wells  v.  Martin,  32 
Mich.  478 ;  Danaher  v.  Garlock,  33  Id.  295 ;  Frost  v.  Lawler,  34 
Id.  235 ;  Hammerslough  v.  Cheatham,  84  Mo.  13. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new 
trial  granted. 
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Essentials  of  Ratification* 

HAMLIN  V.  SEARS. 

82  N.  Y.  327.    1880. 

Earl,  J.  This  action  was  brought  for  the  conversion  by  the 
defendants  of  a  quantity  of  barley  which,  at  the  time,  belonged 
to  Daniel  Stanley,  the  assignor  of  the  plaintiff.  The  defend- 
ants, in  their  answer,  admit  that  Stanley  owned  the  barley,  but 
allege  that  they  purchased  it  of  Charles  H.  Marsh,  who  had  full 
power  and  authority  to  sell  it. 

Upon  the  issue  thus  made,  the  referee  found  against  the 
defendants.  The  General  Term  did  not  disturb  the  findings 
of  facts;  and  we  are,  therefore,  only  to  inquire  whether  the 
referee  erred  as  to  the  law  applicable  to  the  facts  found,  or  to 
such  facts  as  ought  to  have  been  found  upon  undisputed  evi- 
dence. 

The  facts  show  that  the  barley  was,  in  the  winter  of  1872  and 
1873,  in  a  warehouse  owned  by  Marsh,  at  Avon,  and  that  he 
took  the  barley  without  the  knowledge,  authority,  or  consent  of 
Stanley,  and  shipped  it  in  his  own  name  and  on  his  own  account 
to  the  defendants  at  Buffalo,  to  whom  he  sold  it  in  his  own 
name.  He  did  not  assume  to  act  as  agent  for  Stanley,  and  the 
defendants  did  not  deal  with  him  as  such  agent,  and  Stanley 
had  never  clothed  him  with  any  apparent  authority  as  his  agent 
to  sell  this  barley,  and  had  never  held  him  out  as  such. 

But  upon  facts  now  to  be  stated,  it  is  claimed  by  the  learned 
counsel  for  the  defendants,  and  the  General  Term  has  held, 
that  Stanley  ratified  the  sale  made  by  Marsh,  and  hence,  be- 
came bound  thereby.  The  first  car-load  of  the  barley  was 
shipped  to  the  defendants  December  31,  1872,  and  the  last  car- 
load March  7,  1873.  In  the  latter  month,  Stanley  discovered 
that  a  large  portion  of  his  barley  had  been  taken  away;  and 
he  made  inquiry  of  Marsh  about  it  and  was  informed  by  him 
that  it  was  in  a  malt-house  in  the  same  village,  and  he  was 
thus  induced  to  rest  easy  about  it  until  July,  when,  by  examina- 
tion at  the  railroad  office,  he,  for  the  first  time,  discovered  that 


*  See   Sec.   579,  Vol.   5.  Cyclopedia  of  Law. 
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it  had  been  shipped  to  Buffalo.  This  was  about  five  months 
after  the  last  barley  had  been  shipped.  It  does  not  appear  that 
Stanley  thereafter,  prior  to  May,  1874,  made  any  efforts  to  fol- 
low or  reclaim  the  barley,  and  in  that  month  he  made  a  general 
assignment  to  the  plaintiff'  for  the  benefit  of  his  creditors.  This 
claim  against  the  defendant  was  not  inserted  in  the  schedule  of 
Stanley's  assets  made  after  the  assignment,  but  he  testified  that 
he  thought  he  mentioned  it  to  his  attorney  at  the  time  the 
schedule  was  made.  The  plaintiff  testified  that  he  did  not  hear 
of  this  claim  until  some  time  after  the  assignment  was  made, 
and  that  he  first  called  upon  the  defendants  and  made  claim 
upon  them  for  the  barley  in  January,  1875,  and  that  was  the 
first  time  that  they  learned  of  the  claim  that  the  barley  be- 
longed to  Stanley  and  was  wrongfully  taken  and  sold  to  them. 

Upon  these  facts  the  alleged  ratification  is  claimed  to  be  made 
out.  The  counsel  for  defendants  requested  the  referee  to  find, 
as  matters  of  fact,  "that  Stanley  ascertained,  as  early  as  July 
21,  1873,  that  all  of  said  barley  had  been  shipped  to  defendants 
at  Buffalo,  N.  Y.,  and  by  and  on  account  of  said  Charles  H. 
Marsh;"  and  that  ''Stanley  at  no  time  thereafter  ever  notified 
defendants,  or  either  of  them,  of  any  want  of  authority  on  the 
part  of  said  Marsh  to  sell  said  barley,  or  to  ship  it  in  the  form 
in  which  it  was  shipped,  or  to  receive  pajTnent  therefor;"  and 
he  refused  so  to  find.  And  he  requested  the  referee  to  find,  as 
a  conclusion  of  law,  "that  such  action  of  said  Stanley,  with 
knowledge  of  the  facts  as  aforesaid,  amounted  in  law  to  an  ac- 
knowledgTiaent  and  ratification  of  the  authority  of  said  Marsh, 
as  the  agent  of  said  Stanley  in  making  such  sales  and  shipments 
of  barley  and  receiving  payment  therefor,  and  render  such 
transactions  on  the  part  of  said  Marsh  in  the  premises  of  bind- 
ing force  and  effect  upon  said  Stanley  and  upon  his  assignee, 
the  plaintiff;"  and  he  refused  so  to  find  and  decide.  The  coun- 
sel for  defendants  bases  his  contention  here  upon  such  requests 
and  refusals. 

The  general  doctrine  that  one  may,  by  affirmative  acts,  and 
even  by  silence,  ratify  the  acts  of  another  who  has  assiuned  to 
act  as  his  agent,  is  not  disputed.  It  is  illustrated  by  many 
cases  to  be  found  in  the  books,  and  set  forth  by  all  the  text 
writers  upon  the  law  of  agency:   Story  on  Agency,  §  251  a; 


HAMLIN  V.   SEARS.  51 

2  Greenl.  on  Ev.,  §§  66,  67;  2  Kent's  Com.  616;  Thompson 
V.  Craig,  16  Abb.  (N.  S.)  29;  Wilson  v.  Tumman,  6  Mann.  & 
Gr.  236;  Watson  v.  Swann,  11  C.  B.  (N.  S.)  756.  But  the  doc- 
trine properly  applies  only  to  cases  where  one  has  assumed  to 
act  as  agent  for  another,  and  then  a  subsequent  ratification  is 
equivalent  to  an  original  authority.  One  may  wrongfully  take 
the  property  of  another  not  assuming  to  act  as  agent,  and  sell  it 
in  his  own  name  and  on  his  own  account,  and  in  such  case  there 
is  no  question  of  agency,  and  there  is  nothing  to  ratify.  The 
owner  may  subsequently  confirm  the  sale,  but  this  he  cannot  do 
by  a  simple  ratification.  His  confirmation  must  rest  upon  some 
consideration  upholding  the  confirmation,  or  upon  an  estoppel: 
Workman  v.  Wright,  36  Ohio  St.  405. 

Here  Stanley  did  no  act,  and  said  no  word  ratifying  the  sale 
of  his  barley.  The  most  that  can  be  claimed  is  that  after  he 
discovered  that  the  barley  had  been  shipped  to  the  defendants 
he  made  no  efforts  to  reclaim  it,  and  gave  no  notice  of  his  title 
to  the  defendants.  No  estoppel  can  be  claimed,  as  the  defend- 
ants did  not  rely  upon  Stanley 's  silence,  and  were  not,  so  far  as 
appears,  damaged  thereby.  So  that  it  comes  down  to  this: 
When  the  property  of  one  man  is  wrongfully  taken  and  sold 
by  another,  in  his  own  name  and  for  his  own  benefit,  must  the 
owner,  when  he  afterward  discovers  the  wrong,  make  efforts  to 
reclaim  his  property,  or  notify  the  purchasers  of  his  claim  at 
the  risk  of  losing  his  property?  There  is  no  authority  holding 
that  such  a  duty  rests  upon  the  owner  of  property  wrongfully 
taken  and  converted.  The  mere  silence  of  the  owner,  under 
such  circumstances,  will  not  bar  his  claim,  if  it  be  short  of 
the  time  prescribed  in  the  statute  of  limitations.  The  rule  of 
caveat  emptor  applies,  and  the  purchaser  must  see  to  it  that  he 
buys  of  one  who  owns  the  property  or  has  authority  to  sell. 

We  have  carefully  examined  all  the  authorities  cited  by  the 
learned  counsel  for  the  defendants,  and  it  is  sufficient  to  say 
of  them,  that  they  in  no  degree  sustain  the  novel  doctrine  con- 
tended for  by  him.  The  maxim  that  "he  who  has  been  silent 
when  in  conscience  he  ought  to  have  spoken  shall  be  debarred 
from  speaking  when  conscience  requires  him  to  be  silent,"  can- 
not be  invoked  in  this  case.  It  would  have  been  applicable  if 
Stanley  had  stood  by  and  in  silence  permitted  Marsh  to  deal 
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in  or  sell  his  property,  or  if  hearing  that  he  had  taken  his 
property,  he  had  in  silence  seen  the  defendant  pay  him  for  the 
property.  WTien  he  first  heard  of  this  wrong,  the  property  had 
been  taken  and  paid  for,  and  the  time  when  conscience  required 
him  to  speak  was  passed.  His  silence  induced  no  act  and  did 
no  wrong. 

The  plaintiff,  as  a  witness  on  his  own  behalf,  was  asked  this 
question:  "What  was  the  market  value  of  barley  in  Avon  in 
March,  1873?"  To  this  defendants'  counsel  objected  that  the 
witness  was  not  shown  to  be  competent  to  speak  as  to  the  value 
of  the  barley  in  suit,  and  that  his  evidence  should  be  confined 
to  that  barley.  The  objection  was  overruled  and  the  witness 
was  allowed  to  answer.  Barley  is  a  well-known  commodity,  and 
has  a  market  price,  and  one  who  knows  it  can  testify  to  it.  The 
general  market  price  of  barley  was  one  of  the  elements  from 
which  the  referee,  with  other  evidence,  could  arrive  at  the  value 
of  the  barley  in  suit.  There  was,  therefore,  no  error  in  receiv- 
ing the  evidence. 

The  learned  counsel  for  the  defendants  requested  us,  in  case 
we  reached  a  conclusion  upon  the  law  different  from  that 
reached  by  the  Court  below,  that  we  should  suspend  our  decision 
and  give  him  an  opportunity  to  apply  to  that  Court  for  an  order 
showing  a  reversal  of  the  judgment  of  the  referee  upon  the  facts 
as  well  as  the  law.  This  request  we  cannot  grant.  That  Court 
filed  its  decision  nearly  two  years  ago.  The  appeal  to  this  Court 
was  taken  more  than  one  year  ago,  and  to  grant  the  request 
now,  after  the  case  had  been  argued,  submitted  to  us,  and  a 
conclusion  reached  thereon,  would  not  be  just  to  the  plaintiff. 
There  is  no  suggestion  that  the  Court  below  actually  reversed 
the  judgment  upon  questions  of  fact,  and  the  opinion  there 
pronounced  shows  that  the  reversal  was  upon  the  law  of  the 
case.  It  certainly  would  not  be  proper,  after  the  appeal  has 
been  taken  to  this  Court,  to  allow  a  new  decision  to  be  made 
by  that  Court  to  defeat  such  appeal.  If,  however,  that  Court 
actually  did  reverse  the  judgment  upon  the  facts  as  well  as  the 
law,  the  defendants  should,  before  the  argument  and  submis- 
sion of  the  case,  and  with  proper  diligence,  have  taken  proceed- 
ings to  have  the  order  there  made  so  amended  as  to  express  the 
truth.     It  is  too  late  now.     To  hold  otherwise  would  be  setting 


O'CONNOR    V.    ARNOLD.  53 

a  precedent  which  would  lead  to  great  embarrassment  in  our 
practice  and  injustice  to  parties. 

We  conclude,  therefore,  that  the  order  of  the  General  Term 
should  be  reversed  and  the  judgment  upon  report  of  referee 
affirmed,  with  costs. 

Order  reversed  and  judgment  affirmed. 


O'CONNOR  V.  ARNOLD. 
53  Ind.  203.     1876. 

BiDDLE,  J.  The  appellees  placed  an  account  against  the  ap- 
pellant, for  merchandise  sold  and  delivered  to  him,  in  the  hands 
of  Richard  Norris,  an  attorney,  for  collection.  Norris  proceeded 
by  suit  and  recovered  judgment  against  the  appellant  for 
$497.34.  This  is  the  judgment  before  us,  which  the  appellant 
seeks  to  reverse. 

Before  suit  was  brought,  while  the  account  was  in  the  hands 
of  Norris  for  collection,  and  after  it  had  been  presented  for 
payment  to  the  appellant  by  Norris,  the  appellant  paid  to  G.  D. 
Henkle,  to  be  credited  on  the  account,  $150,  for  which  Henkle, 
who  occupied  the  same  room  with  Norris,  but  had  no  business 
connection  with  him,  gave  a  receipt  accordingly,  signed,  "Rich- 
ard Norris,  per  G.  D.  Henkle."  At  the  time  Henkle  so  received 
the  money  from  the  appellant  and  gave  the  receipt  for  it,  he  had 
no  authority  from  the  appellees  nor  from  Norris  to  so  receive  it. 
On  being  told  of  the  transaction  by  Henkle,  Norris  ratified  the 
act;  but,  afterward,  on  ascertaining  that  the  appellees  never 
had  received  the  money  so  paid  to  Henkle  by  the  appellant,  ho 
repudiated  the  act  of  Henkle.  The  money  never  came  to  the 
hands  of  Norris,  and  the  appellees  never  authorized  nor  ratified 
the  act  of  Henkle.  Were  the  appellees  bound  by  the  payment 
thus  made  to  Henkle  by  the  appellant  and  so  ratified  by  Norris  ? 
This  is  the  sole  question  in  the  case.  If  they  were  so  bound,  the 
judgment  is  too  much  by  $150  and  interest  upon  it.  If  they 
were  not  so  bound,  then  the  judgment  is  right. 

"When  a  demand  is  placed  in  the  hands  of  an  attorney-at- 
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law  for  collection,  without  any  special  instructions,  the  authority 
conferred  upon,  and  the  duty  assumed  by,  him  is  (are)  to  use 
due  diligence  to  collect  the  debt  by  suit  or  otherwise.  He  has 
no  authority  to  compromise  with  the  debtor,  and  cannot  bind  his 
principal  by  any  arrangement  short  of  an  actual  collection  of 
the  money:"  Miller  v.  Edmonston,  8  Blackf.  291.  The  same 
principle  is  adhered  to  in  Corning  v.  Strong,  1  Ind.  329.  The 
agency  of  Norris  involved  in  its  duties  particular  learning  and 
professional  skill.  These  he  could  not  delegate.  The  act  of  an 
agent  appointed  by  an  agent  will  not  bind  the  original  principal, 
unless  the  appointment  of  such  sub-agent  was  by  authority  ex- 
pressed or  implied,  or  afterward  ratified  by  the  principal.  The 
relation  of  principal  and  agent  did  not  exist  between  the  ap- 
pellees and  Henkle,  and  it  is  plain  that  Norris  could  not,  by 
virtue  of  his  agency  from  the  appellees,  appoint  Henkle  a  sub- 
stitute, so  as  to  make  his  acts  bind  the  appellees ;  and  if  this  be 
plain,  it  is  just  as  plain  that  the  ratification  of  Henkle 's  acts 
by  Norris  did  not  bind  the  appellees.  If  he  could  not  authorize 
the  act,  he  could  not  ratify  it.  When  the  appellant  paid  the 
money  to  Henkle,  he  had  no  reason  to  suppose  that  Henkle  was 
the  agent  of  the  appellees,  or  that  his  act  would  bind  them. 
Indeed,  he  had  strong  reasons  to  believe  otherwise ;  because 
he  knew  that  the  claim  was  in  the  hands  of  Norris  for  collec- 
tion. We  are  of  opinion  that  the  $150  was  not  a  proper  credit 
against  the  account  of  the  appellees.  The  two  eases  cited  above 
we  regard  as  in  point  with  this  case.  The  following  cases  touch- 
ing agencies,  though  not  directly  in  point,  fortify  this  opinion : 
Smith  v.  Gibson,  6  Blackf.  369;  Kirk  v.  Hiatt,  2  Ind.  322; 
Pruitt  V.  MiUer,  3  Ind.  16 ;  Reitz  v.  Martin,  12  Ind.  306 ;  Berry 
V.  Anderson,  22  Ind.  36 ;  Cruzan  v.  Smith,  41  Ind.  288 ;  Rathcl 
V.  Brady,  44  Ind.  412;  The  Indianapolis,  etc.,  Union  v.  The 
Cleveland,  etc.,  R.  W.  Co.,  45  Ind.  281 ;  Loomis  v.  Simpson,  13 
Iowa,  532 :  Smith  v.  Sublett,  28  Texas,  163. 
The  judgment  is  affirmed,  with  costs. 
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COMBS  V.  SCOTT. 

12  Allen  493.    1866. 

Contract,  brought  to  recover  the  price  agreed  to  be  paid  to  the 
plaintiff  for  his  services  in  obtaining  recruits  for  the  U.  S.  mili- 
tary service.  Plaintiff  claimed  to  have  been  employed  by  one 
Dunton  as  the  agent  of  defendants,  and  insisted  that  if  there 
was  no  evidence  of  Dunton 's  authority  to  employ  him,  his  em- 
ployment had  been  ratified  by  the  defendants.  Verdict  for 
plaintiff.    Defendants  allege  exceptions. 

BiGELOW,  C.  J.  (After  overruling  defendant's  exceptions 
upon  other  points.)  But,  upon  another  point,  vv^e  are  of  opinion 
that  the  exceptions  of  the  defendants  are  well  taken.  In  in- 
structing the  jury  on  the  question  of  ratification  by  the  defend- 
ants of  the  contract  alleged  to  have  been  made  by  their  agent 
in  excess  of  the  authority  granted  to  him,  the  judge  in  eft'ect 
told  the  jury  that  such  ratification  would  be  binding  on  the  de- 
fendants, though  made  under  a  material  apprehension  of  facts, 
if  such  misapprehension  arose  from  the  negligence  or  omission 
of  the  defendants  to  make  inquiries  relative  to  the  subject  mat- 
ter. In  the  broad  and  general  form  in  ^vhich  this  instruction 
was  given,  we  are  of  opinion  that  it  did  not  correctly  state  the 
rule  of  law,  and  that  the  jury  may  have  been  misled  by  it  in  the 
consideration  of  this  part  of  the  case. 

The  general  rule  is  perfectly  well  settled,  that  a  ratification  of 
the  unauthorized  acts  of  an  agent,  in  order  to  be  effectual  and 
binding  on  the  principal  must  have  been  made  with  a  full 
knowledge  of  all  material  facts,  and  that  ignorance,  mistake  or 
misapprehension  of  any  of  the  essential  circumstances  relating 
to  the  particular  transaction  alleged  to  have  been  ratified  will 
absolve  the  principal  from  all  liability  by  reason  of  any  sup- 
posed adoption  of  or  assent  to  the  previously  unauthorized  acts 
of  an  agent.  We  know  of  no  qualification  of  this  rule  such  as 
Ava,s  engrafted  upon  it  in  the  instructions  given  to  the  jury  in 
the  present  case.  Nor  after  considerable  research,  have  we  been 
able  to  find  that  such  qualification  has  ever  been  recognized  in 
any  approved  text  writer  or  adjudicated  case ;  and  upon  con- 
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sideration,  it  seems  to  us  to  be  inconsistent  with  sound  prin- 
ciple. 

Ratification  of  a  past  and  completed  transaction,  into  which 
an  agent  has  entered  without  authority,  is  a  purely  voluntary 
act  on  the  part  of  a  principal.  No  legal  obligation  rests  upon 
him  to  sanction  or  adopt  it.  No  duty  requires  him  to  make  in- 
quiries concerning  it.  Where  there  is  no  legal  obligation  or  duty 
to  do  an  act,  there  can  be  no  negligence  in  an  omission  to  per- 
form it. 

The  true  doctrine  is  well  stated  by  a  learned  text  writer: 
"If  I  make  a  contract  in  the  name  of  a  person  who  has  not 
given  me  an  authority,  he  will  be  under  no  obligation  to  ratify 
it,  nor  will  he  be  bound  to  the  performance  of  it. "  1  Livermore 
on  Agency,  44.  See,  also,  Paley  on  Agency,  171,  note  o.  Who- 
ever, therefore,  seeks  to  procure  and  rely  on  a  ratification  is 
bound  to  show  that  it  was  made  under  such  circumstances  as  in 
law  to  be  binding  on  the  principal,  especially  to  see  to  it  that 
all  material  facts  were  made  known  to  him.  The  burden  of 
making  inquiries  and  of  ascertaining  the  truth  is  not  cast  on 
him  who  is  under  no  legal  obligation  to  assume  a  responsibility, 
but  rests  on  the  party  who  is  endeavoring  to  obtain  a  benefit 
or  advantage  for  himself.  This  is  not  only  just,  but  it  is  prac- 
ticable. The  needful  information  or  knowledge  is  always  within 
the  reach  of  him  who  is  either  party  or  privy  to  a  transaction 
which  he  seeks  to  have  ratified,  rather  than  of  him  who  did  not 
authorize  it,  and  to  the  details  of  which  he  may  be  a  stranger. 

We  do  not  mean  to  say  that  a  person  can  be  willfully  ignorant 
or  purposely  shut  his  eyes  to  means  of  information  within  his 
own  possession  and  control,  and  thereby  escape  the  consequences 
of  a  ratification  of  unauthorized  acts  into  which  he  has  delib- 
erately entered;  but  our  opinion  is  that  ratification  of  an  ante- 
cedent act  of  an  agent  which  was  unauthorized  cannot  be  held 
valid  and  binding,  where  the  person  sought  to  be  charged  has 
misapprehended  or  mistaken  material  facts,  although  he  may 
have  wholly  omitted  to  make  inquiries  of  other  persons  concern- 
ing them,  and  his  ignorance  and  misapprehension  might  have 
been  enlightened  and  corrected  by  the  use  of  diligence  on  his 
part  to  ascertain  them.  The  mistake  at  the  trial  consisted  in 
the  assumption  that  any  such  diligence  was  required  of  the  de- 
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fendants.  On  this  point,  the  instructions  were  stated  in  a  man- 
ner which  may  have  led  the  jury  to  misunderstand  the  rights 
and  obligations  of  the  parties. 

Exceptions  sustained. 


EBERTS  V.  SELOVER. 

U  Mich.  519,  38  Am.  Bep.  278.    1880. 

Assumpsit.  Plaintiff  brings  error.  The  opinion  states  the 
case. 

CooLEY,  J.  This  is  an  action  brought  to  recover  the  subscrip- 
tion price  of  a  local  history.  The  subscription  was  obtained  by 
an  agent  of  the  plaintiffs,  and  defendant  signed  his  name  to  a 
promise  to  pay  ten  dollars  on  the  delivery  of  the  book.  This 
promise  was  printed  in  a  little  book,  made  use  of  for  the  pur- 
pose of  obtaining  such  subscriptions,  and  on  the  opposite  page, 
in  sight  of  one  signing,  was  a  reference  to  "rules  to  agents," 
printed  on  the  first  page  of  the  book.  One  of  these  rules  w^as 
that  "no  promise  or  statement  made  by  an  agent  which  inter- 
feres with  the  intent  of  printed  contract  shall  be  valid,"  and 
patrons  were  warned  under  no  circumstances  to  permit  them- 
selves to  be  persuaded  into  signing  the  subscription  unless  they 
expected  to  pay  the  price  charged.  From  the  evidence  it  ap- 
pears that  when  Schenck,  the  agent,  solicited  his  subscription 
the  defendant  was  not  inclined  to  give  it,  but  finally  told  the 
agent  he  would  take  it  provided  his  fees  in  the  office  of  justice, 
then  held  by  him,  which  should  accrue  from  that  time  to  the 
delivery  of  the  book  should  be  received  as  an  equivalent.  The 
agent  assented,  and  defendant  signed  the  subscription,  receiv- 
ing at  the  same  time  from  the  agent  the  following  paper : 

CoLDWATER,  April  29,  1878. 
"Mr.  Isaac  M.  Selover  gives  his  order  for  one  copy  of  our 
history,  for  which  he  agrees  to  pay  on  delivery  all  the  proceeds 
of  his  office  as  justice  from  now  till  the  delivery  of  said  history. 

"Eberts  &  Abbott,  per  Schenck." 

The  plaintiffs  claim  that  the  history  was  duly  delivered,  and 
they  demanded  the  subscription  price,  repudiating  the  under- 
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taking  of  the  agent  to  receive  anything  else,  as  being  in  excess 
of  his  authority  and  void.  The  defendant  relies  on  that  under- 
taking, and  has  brought  into  court  $4.27  as  the  amount  of  his 
fees  as  justice  for  the  period  named.  This  statement  of  facts 
presents  the  questions  at  issue  so  far  as  they  concern  the  merits. 

It  may  be  perfectly  true,  as  the  plaintiffs  insist,  that  this  un- 
dertaking of  the  agent  was  in  excess  of  his  authority;  that  the 
defendant  was  fairly  notified  by  the  entries  in  the  book  of  that 
fact,  and  that  consequently  the  plaintiffs  were  not  bound  by  it, 
unless  they  subsequently  ratified  it.  Unfortunately  for  their 
case,  the  determination  that  the  act  of  the  agent  in  giving  this 
paper  was  void  does  not  by  any  means  settle  the  fact  of  defend- 
ant's  liability  upon  the  subscription. 

The  plaintiffs'  case  requires  that  they  shall  make  out  a  con- 
tract for  the  purchase  of  their  book.  To  do  this,  it  is  essential 
that  they  show  that  the  minds  of  the  parties  met  on  some  dis- 
tinct and  definite  terms.  The  subscription  standing  alone  shows 
this,  for  it  shows,  apparently,  that  defendant  agreed  to  take  the 
book  and  pay  therefor  on  delivery  the  sum  of  ten  dollars.  But 
the  contemporaneous  paper  given  back  by  the  agent  constitutes 
a  part  of  the  same  contract,  and  the  two  must  be  taken  and  con- 
sidered together.  Bronson  v.  Green,  Walk.  Ch.  56 ;  Dudgeon  v. 
Haggart,  17  Mich.  275.  Taking  the  two  together  it  appears  that 
the  defendant  never  assented  to  any  purchase  except  upon  the 
terms  that  the  plaintiffs  should  accept  his  justice's  fees  for  the 
period  named  in  full  payment  for  the  book.  If  this  part  of  the 
agreement  is  void,  the  Avhole  falls  to  the  ground,  for  defendant 
has  assented  to  none  of  which  this  is  not  a  part.  When  plain- 
tiffs discovered  what  their  agent  had  done,  two  courses  were 
open  to  them :  to  ratify  his  contract,  or  to  repudiate  it.  If  they 
ratified  it,  they  must  accept  what  he  agreed  to  take.  If  they 
repudiated  it,  they  must  decline  to  deliver  the  book  under  it. 
But  they  cannot  ratify  so  far  as  it  favors  them  and  repudiate, 
so  far  as  it  does  not  accord  with  their  interests.  They  must  deal 
with  the  defendant's  undertaking  as  a  whole,  and  cannot  make 
a  new  contract  by  a  selection  of  stipulations  to  which  separately 
he  has  never  assented. 

The  judgment  must  he  affirmed  with  costs. 
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What  is  a  Sufficient  Ratification? — 1.  Express  Ratification — 
Act  of  Ratification  must  be  of  the  Same  Nature  as  is  Re- 
quired for  Conferring  Authority  Originally,  and  hence  must 
in  Some  Ca^es  he  in  Writing,  and  in  others  Under  Seal* 

HAWKINS  V.  McGROARTY. 

110  Missouri,  546.     1892. 

Action  to  enforce  specific  performance  of  a  contract.  Opinion 
states  the  facts. 

Brace,  J.  By  an  act  approved  March  19,  1887,  the  statute" 
of  "frauds  and  perjuries,"  section  2513,  Revised  Statutes,  1879, 
was  amended  by  adding  the  following  clause  to  that  section : 
"And  no  contract  for  the  sale  of  lands  made  by  an  agent  shall 
be  binding  upon  the  principal  unless  such  an  agent  is  authorized 
in  writing  to  make  said  contract."  This  is  an  action  in  the 
nature  of  a  bill  in  equity  to  specifically  enforce  the  written  con- 
tract of  an  agent  in  the  name  of  his  principal  for  a  sale  of  land 
made  by  the  agent,  not  within  the  terms  of  such  agent's  written 
authority,  upon  the  ground  of  a  verbal  ratification  of  such  sale 
by  the  principal  after  he  was  informed  thereof.  In  the  facts  of 
the  case  there  is  no  element  of  equitable  estoppel.  Plaintiff's 
evidence  tended  at  most  only  to  prove  that  the  defendant,  when 
informed  by  letter  of  the  sale,  did  not  manifest  to  the  agent 
any  disapprobation  thereof,  but  directly  thereafter  sold  to  an- 
other person. 

The  trial  court  ruled  that  the  written  authority  must  authorize 
the  agent  to  make  the  contract  which  he  does  make,  in  order  to 
bind  the  principal,  and  unless  it  does  so  the  ratification  thereof 
must  be  in  writing  to  bind  him,  citing  Story  on  Agency  (9  ed.) 
sec.  242,  and  Dispatch  Line  v.  Mfg.  Co.,  12  N.  H.  205,  37  Am. 
Dec.  203,  in  which  it  was  held  that  "a  ratification  of  an  act 
done  by  one  assuming  to  be  an  agent  relates  back,  and  is  equiva- 
lent to  a  prior  authority.  When,  therefore,  the  adoption  of  any 
particular  form  or  mode  is  necessary  to  confer  the  authority  in 


*  See  Sec.  580,  Vol.  5,  Cyclopedia  of  Law. 
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the  first  instance,  there  can  be  no  valid  ratification  except  in  the 
same  manner." 

At  common  law,  where  a  contract  is  required  to  be  under 
seal,  a  ratification  must  also  be  under  seal.  1  American  &  Eng- 
lish Encyclopedia  of  Law,  436;  Story  on  Agency,  sec.  49,  and 
authorities  in  note  3 ;  Mechem  on  Agency,  sec.  137,  and  authori- 
ties note  6,  same  page.  And  upon  the  same  principle  the  last 
author,  stating  the  general  rule,  says,  "If,  therefore,  sealed  au- 
thority was  indispensable,  sealed  ratification  must  be  shown ;  and 
if  written  authority  was  required,  written  ratification  must  ap- 
pear."    Sec.  136. 

In  Pollard  &  Co.  v.  Gibbs,  55  Ga.  45,  it  was  held  that  "where 
a  crop  lien  for  fertilizers  is  executed  by  an  agent  who  acts  with- 
out authority  from  the  principal,  and  in  his  absence,  and  the 
lien  is  under  seal,  proof  of  the  ratification  by  the  principal  must 
be  in  writing  and  under  seal." 

In  Ragan  v.  Chenault,  78  Ky.  546,  under  a  statute  which  pro- 
vided that  ' '  no  person  shall  be  bound  as  the  surety  of  another  by 
the  act  of  an  agent,  unless  the  authority  of  the  agent  is  in 
writing,  signed  by  the  principal ; "  it  was  held  that  subsequent 
verbal  ratification  would  not  bind  the  surety;  that  to  so  hold 
would  be  to  defeat  the  object  of  the  statute. 

In  Palmer  v.  WiUiams,  24  Mich.  328,  under  a  statute  of 
frauds,  the  same  as  our  o^vn,  before  the  adoption  of  the  amend- 
ment set  out,  it  was  held  that  "ratification,  if  not  made  in 
writing,  with  due  knowledge  of  the  circumstances,  could  only 
be  made  out  by  such  conduct  on  the  part  of  the  principal  as 
would  equitably  estop  him  from  insisting  on  his  rights.  And 
such  an  estoppel  would  not  be  made  out  unless  defendants  had 
been  so  far  misled  by  him  to  their  own  prejudice,  that  justice 
demanded  their  protection  against  him.  ...  In  the  absence 
of  any  conduct  designed  or  calculated  to  mislead,  mere  delay 
will  not  deprive  an  o^vner  of  his  estate,  legal  or  equitable,  until 
barred  by  some  clear  rule  of  equity." 

There  is  no  such  bar  in  the  facts  of  this  case.  Hiemans  was 
authorized  in  writing  by  the  defendant  MauU  to  sell  his  prop- 
erty for  $1,400.  On  the  ninth  of  July  he  sold  to  plaintiff  for 
$1,300,  who  paid  Hiemans  $40  earnest  money,  and  received  from 
him  a  receipt  for  that  amount  on  account  of  the  sale.    Hiemans 
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says  he  immediately  wrote  Maull  a  letter,  and  that  Maull  called 
the  next  day,  when  he  explained  the  sale  to  him  and  he  mani- 
fested no  disapprobation.  jMaull  sold  to  his  co-defendant,  Mc- 
Groarty,  on  the  evening  of  the  eleventh.  He  testifies  that  he  did 
not  see  Hiemans  until  after  this  sale,  and  did  not  receive  his 
letter  until  the  evening  of  the  day  he  sold  to  McGroarty,  and 
did  not  understand  from  its  contents  that  his  agent  had  actually 
effected  a  sale.  However  the  truth  of  this  matter  may  be,  ho 
never  received  from  his  agent  the  earnest  money  of  the  plain- 
tiff ;  in  a  day  or  two,  took  the  check  he  received  from  McGroarty 
for  $40,  paid  by  him  as  earnest  money,  to  Hiemans  (who  col- 
lected it),  and  directed  conveyances  to  be  prepared  to  Mc- 
Groarty, which  was  accordingly  done,  the  balance  of  the  pur- 
chase money  paid,  and  the  deeds  delivered  on  the  twenty-second 
of  July.  In  the  meantime  he  never,  by  any  act  or  word  of  his, 
gave  the  plaintiff  to  understand  for  a  moment  that  he  had  au- 
thorized or  ratified  the  sale  made  by  Hiemans  to  him ;  but  from 
the  first  approach  to  him,  made  by  the  plaintiff,  to  secure  a  per- 
formance of  the  contract,  steadily  refused  to  recognize,  ratify 
or  confirm  the  same. 

Under  the  statute,  as  it  now  reads,  requiring  written  authority 
for  the  contract  the  agents  make,  there  can  be  no  question,  it 
would  seem,  that  there  is  no  such  ratification  here  as  could,  by 
any  process  of  reasoning,  bind  the  defendant  Maull  to  specifical- 
ly perform  the  contract  in  question,  which  his  agent  Hiemans 
had  no  written  authority  to  make. 

The  judgment  is  affirmed.    All  concur. 


What  is  a  Sufficient  Ratification? — 2.  Implied  Ratification — 
An  Agent's  Act  may  he  Ratified  hij  Silence  or  by  any  Con- 
duct from  which  an  Intent  to  Ratify  a  Contract  may  he  In- 
ferred 

HALL  V.  HARPER. 

17  III.  82.    1855. 

Caton,  J.  This  was  an  action  of  replevin  for  a  horse.  The 
bill  of  exceptions  shows  that  in  the  spring  of  1852,  a  son  of  the 
plaintiff,  about  eighteen  years  of  age,  and  who  resided  with  him, 
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exchanged  the  horse  in  question,  which  belonged  to  the  plaintiff, 
with  the  defendant,  for  another  horse.  A  few  days  before  the 
exchange  the  plaintiff  forbid  his  son  to  exchange  the  horse. 
After  the  exchange  the  son  took  the  horse  home  to  the  plaintiff. 
The  agreement  to  exchange  was  made  on  Saturday,  and  the  ex- 
change was  made  several  days  after.  The  son  told  his  father, 
on  the  Saturday,  the  agreement  which  he  had  made  to  exchange, 
and  it  does  not  appear  that  the  plaintiff  expressly  approved  of 
or  forbid  the  exchange.  The  witness  does  not  seem  to  remem- 
ber what  his  father  said  about  it,  only  he  says  he  knows  his 
father  did  not  tell  him  to  make  the  exchange.  Nor  does  it  ap- 
pear, from  the  son's  testimony,  that  his  father  made  any  objec- 
tions when  he  brought  the  horse  home  which  he  got  of  the  de- 
fendant. The  plaintiff  was  afterward  seen  riding  the  horse. 
A  few  days  after  the  exchange,  the  plaintiff  told  the  witness, 
Snyder,  that  if  the  horse  which  his  son  had  swapped  with  the 
defendant  for,  "lived  and  lucked  well,  he  would  make  a  horse 
that  would  sell  for  more  than  the  one  his  son  had  swapped  to 
defendant."  The  parties  lived  about  two  miles  apart,  and  met 
several  times;  and  on  one  occasion  the  defendant  rode  the  horse 
in  controversy  to  the  plaintiff's  house,  but  nothing  was  said  be- 
tween them  about  the  exchange  of  horses  which  had  been  made. 
Two  or  three  weeks  after  the  exchange  had  been  made,  the  plain- 
tiff was  taken  sick  and  remained  ill  till  about  the  time  this  suit 
was  commenced.  After  the  exchange  the  son  took  the  horee 
home  to  his  father's,  where  he  remained  two  or  three  months; 
at  the  expiration  of  which  time  the  plaintiff  took  the  horse  back 
to  the  defendant  and  offered  to  return  him,  and  demanded  of 
the  defendant  the  horse  which  his  son  had  let  him  have.  The 
defendant  refused  to  return  him,  whereupon  this  suit  was 
brought. 

From  this  evidence  the  jury  was  w^ell  warranted  in  finding 
that  the  plaintiff  had  acquiesced  in  and  approved  of  the  ex- 
change of  horses  which  had  been  made  by  his  son,  and  thus 
adopted  that  act  as  his  ovm.  He  did  not  repudiate  the  bargain 
which  his  son  had  made  for  the  exchange  when  he  was  advised 
of  it  before  the  exchange  was  actually  made,  but  passively  al- 
lowed the  executory  bargain  to  be  executed;  and  when  his  son 
brought  the  horse  home  he  made  no  objections  to  the  exchange. 
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but  retained  and  used  the  horse  obtained  of  the  defendant.  He 
still  forbore  to  remonstrate  when  he  met  the  defendant  several 
times  subsequently,  and  even  when  the  defendant  rode  the  horse, 
which  he  had  obtained  of  his  son,  to  his  house.  It  is  plainly- 
inferable,  from  the  evidence,  that  he  retained  and  treated  the 
horse  as  his  own  for  about  three  months,  without  a  word  of  dis- 
satisfaction or  disapproval.  An  old  and  just  legal  maxim  may 
well  be  applied  to  the  plaintiff  here,  which  says,  if  he  keep  silent 
when  duty  requires  him  to  speak,  he  shall  not  be  allowed  to 
speak  when  duty  requires  him  to  keep  silence.  His  continued 
silence  and  long  apparent  acquiescence  in  the  act  of  his  son, 
well  justified  the  defendant  in  supposing  that  it  met  with  his 
entire  approval.  He  cannot  be  allowed  to  lay  by  and  speculate 
on  the  chances  of  a  good  or  a  bad  bargain,  or  upon  the  chances 
of  the  horse,  procured  of  the  defendant,  turning  out  good  or 
bad;  or,  to  use  his  own  expression,  "lucking  well."  If  he  in- 
tended to  repudiate  the  action  of  his  son,  he  should  have  done 
so  promptly,  so  that  the  defendant  might  know  what  he  had  to 
rely  upon. 

We  think  a  different  verdict  would  not  have  been  justified  by 
the  evidence,  and  the  judgment  must  be  affirmed. 

Judgjnent  affirmed. 


Consequences  of  Ratification — 1.     As  Between  Principal  and 
the  Pretended  Agent* 

TRIGG  V.  JONES. 
46  Minn.  277. 

Per  Curiam  : — There  is  no  doubt  that  the  general  rule  is  that, 
by  a  ratification  of  an  unauthorized  act,  the  principal  absolves 
the  agent  from  all  responsibility  for  loss  or  damage  growing 
out  of  the  unauthorized  transaction,  and  that  thenceforward  the 
principal  assumes  the  responsibility  of  the  transaction,  Avith  all 
its  advantages  and  all  its  burdens.  Neither  is  there  any  ques- 
tion but  that,  where  the  rights  and  obligations  of  third  persons 

*  See  Sec.  oSl,  Vol.  .5,  Cyclopedia  of  Law. 
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may  depend  on  his  election,  the  principal  is  bound  to  act  and 
give  notice  of  his  repudiation  or  disaffirmance  of  the  unauthor- 
ized act  at  once,  or  at  least  within  a  reasonable  time  after  knowl- 
edge of  the  act,  and,  if  he  does  not  so  dissent,  his  silence  will 
afford  conclusive  evidence  of  his  approval.  Such  a  rule  is  nec- 
essary to  protect  the  rights  of  third  parties  who  have  dealt  with 
the  agent.  If  the  principal,  after  knowledge,  remains  entirely 
passive,  it  is  but  just,  when  the  protection  of  third  parties  re- 
quires it,  to  presume  that  what,  upon  knowledge,  he  has  failed 
to  repudiate,  he  has  tacitly  confirmed.  But  it  is  apparent  that 
the  reasons  for  such  a  rule  do  not  apply  with  equal  force  in 
favor  of  the  agent  himself,  who  has  wrongfully  committed  the 
unauthorized  act.  Consequently  mere  passive  inaction  or  silence, 
which  would  amount  to  an  implied  ratification  in  favor  of  third 
parties,  might  not  amount  to  that  in  favor  of  the  agent,  so  as  to 
absolve  liim  from  liability  to  his  principal  for  loss  or  damage 
resulting  from  the  unauthorized  act,  especially  if  such  inaction 
or  failure  to  immediately  disaffirm  was  induced  by  the  assur- 
ance or  persuasion  of  the  agent  himself.  Nor  in  this  case  does 
the  affirmative  action  of  the  plaintiff,  after  knowledge  of  the 
delivery  of  the  deed,  in  taking  part  in  the  preliminary  steps  for 
the  organization  of  the  contemplated  stock  company,  of  itself 
amount  to  a  ratification  of  the  unauthorized  act.  Such  steps 
were  right  in  the  line  of  the  original  agreement  between  the 
parties  and  were  designed  to  carry  it  into  effect,  induced,  as 
such  action  probably  was,  by  the  assurances  of  Jones  (the  agent) 
that  the  enterprise  would  still  go  on,  and  plaintiff  get  his  stock, 
it  really  amounted  to  nothing  more  than  an  effort  on  plaintiff's 
part,  after  knowledge  of  Jones'  deviation  from  his  instructions, 
to  avoid  loss  thereby,  which  is  not  such  a  ratification  as  will 
relieve  the  agent.  Mechem,  Ag.  §  173.  Upon  proof  that  Jones' 
act  was  without  original  authority,  the  burden  was  upon  him 
to  show  such  a  subsequent  ratification  as  would  relieve  him  from 
liability.  The  court  has  not  found  any  such  ratification,  and, 
in  our  opinion,  under  the  evidence,  he  was  justified  in  finding, 
as  he  in  effect  does,  that  there  was  none. 
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Consequences  of  Ratification. — 2.    As  between  the  Principal  and 
the  Person  with  whom  the  Pretended  Agent  has  Dealt. 

DODGE  V.  HOPKINS. 

14  Wisconsin,  686.     1861. 

This  was  an  action  to  recover  instalbnents  due  upon  a  written 
contract  under  seal  by  which  Dodge  had  agreed  to  sell  Hopkins 
certain  lands  which  the  latter  agreed  to  buy  and  pay  for  in 
given  installments,  one  of  which  was  paid  to  the  agent  at  the 
date  of  the  contract.  The  contract  was  executed  on  the  part  of 
Dodge  by  an  agent  who  assumed  to  act  under  a  letter  of  au- 
thority from  Dodge  and  his  wife  which  had  been  executed  in 
Spain.  It  was  objected  on  the  trial  that  the  power  of  attorney 
was  not  so  executed  as  to  authorize  the  act  of  the  agent.  There 
was  no  evidence  that  defendant  had  at  any  previous  time  sought 
to  repudiate  the  contract  on  this  ground,  but  he  sought  to  file  a 
supplemental  answer  showing  that  since  the  commencement  of 
suit  he  had  tendered  the  money  to  an  alleged  agent  of  plaintiff 
and  demanded  the  deed  agreed  upon.  The  supplemental  answer 
was  rejected.     Judgment  for  plaintiff  and  defendant  appealed. 

Dixon,  C.  J.  (After  deciding  that  the  supplemental  answer 
was  properly  rejected  because  it  did  not  appear  that  the  agents 
had  authority  to  accept  the  money  or  make  the  conveyance,  and 
that  the  power  of  attorney  was  not  sufficient  to  authorize  the 
agent  to  execute  the  contract  on  the  part  of  the  plaintiff  be- 
cause as  the  power  from  Dodge  and  his  wife  was  joint,  it  did 
not  authorize  a  sale  of  the  separate  property  of  Dodge  alone.) 
"We  are  next  to  ascertain  the  effect  of  this  want  of  authority 
upon  the  rights  of  the  defendant.  It  is  very  clear,  in  the  pres- 
ent condition  of  the  case,  that  the  plaintiff  was  not  bound  by 
the  contract,  and  that  he  was  at  liberty  to  repudiate  it  at  any 
time  before  it  had  actually  received  his  sanction.  Was  the  de- 
fendant  bound?  And  if  he  was  not,  could  the  plaintiff,  by  his 
sole  act  of  ratification,  make  the  contract  obligatory  upon  him  ? 
"We  answer  both  these  questions  in  the  negative.  The  covenants 
were  mutual — those  of  the  defendant  for  the  payment  of  the 
money  being  in  consideration  of  that  of  the  plaintiff  for  the 
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conveyance  of  the  lands.  The  intention  of  the  parties  was  that 
they  should  be  mutually  bound — that  each  should  execute  the 
instrument  so  that  the  other  could  set  it  up  as  a  binding  con- 
tract against  him,  at  law  as  well  as  in  equity,  from  the  moment 
of  its  execution. 

In  such  cases  it  is  well  settled,  both  on  principle  and  au- 
thority, that  if  either  party  neglects  or  refuses  to  bind  himself, 
the  instrument  is  void  for  want  of  mutuality,  and  the  party  who 
is  not  bound  cannot  avail  himself  of  it  as  obligatory  upon  the 
other.  Townsend  v.  Coming,  23  Wend.  (N.  Y.)  435;  and  Town- 
send  V.  Hubbard,  4  Hill,  (N.  Y.)  351,  and  cases  there  cited. 
The  same  authorities  also  show  that  where  the  instrument  is 
thus  void  in  its  inception,  no  subsequent  act  of  the  party  who 
has  neglected  to  execute  it,  can  render  it  obligatory  upon  the 
party  who  did  execute,  without  his  assent.  The  opinion  of  Judge 
Bronson  in  the  first  named  case  is  a  conclusive  answer  to  all 
argniments  to  be  drawn  from  the  subsequent  ratification  of  the 
party  who  was  not  originally  bound.  In  that  case,  as  in  this, 
the  vendors  had  failed  to  bind  themselves  by  the  agreement. 
He  says :  "It  would  be  most  extraordinary  if  the  vendors  could 
wait  and  speculate  upon  the  market,  and  then  abandon  or  set 
up  the  contract  as  their  own  interests  might  dictate.  But  with- 
out any  reference  to  prices,  and  whether  the  delay  was  long  or 
short,  if  this  was  not  the  deed  of  the  vendee  at  the  time  it  was 
signed  by  himself  and  Baldwin  (the  agent),  it  is  impossible  that 
the  vendors,  by  any  subsequent  act  of  their  OAvn  without  his  as- 
sent, could  make  it  his  deed.  There  is,  I  think,  no  principle  in 
the  law  which  will  sanction  such  a  doctrine. ' '  The  only  point  in 
which  the  facts  in  that  case  differ  materially  from  those  here 
presented,  is  that  no  part  of  the  purchase  money  was  advanced 
to  the  agent.  But  that  circumstance  cannot  vary  the  applica- 
tion of  the  principle.  The  pajTnent  of  the  money  to  the  agent 
did  not  affect  the  validity  of  the  contract,  or  make  it  binding 
upon  the  plaintiff.  He  was  at  liberty  to  reject  the  money,  and 
his  acceptance  of  it  was  an  act  of  ratification  with  which  the 
defendant  was  in  no  way  connected,  and  which,  although  it 
might  bind  him,  imposed  no  obligation  upon  the  defendant  until 
he  actually  assented  to  it.  It  required  the  assent  of  both  parties 
to  give  the  contract  anv  vitality  or  force. 
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I  am  well  aware  that  there  are  dicta  and  observations  to  be 
found  in  the  books,  which,  if  taken  literally,  would  overthrow 
the  doctrine  of  the  cases  to  which  I  have  referred.  It  is  said  in 
Lawrence  v.  Taylor,  5  Hill,  (N.  Y.)  113,  that  ''such  adoptive 
authority  relates  back  to  the  time  of  the  transaction,  and  is 
deemed  in  law  the  same  to  all  purposes  as  if  it  had  been  given 
before."  And  in  Newton  v.  Bronson,  3  Kern.  (N.  Y.)  594  (67 
Am.  Dec.  87),  the  court  say:  "That  a  subsequent  ratification 
is  equally  effectual  as  an  original  authority,  is  well  settled." 
Such  expressions  are,  no  doubt,  of  frequent  occurrence,  and  al- 
though they  display  too  much  carelessness  in  the  use  of  lan- 
guage, yet  if  they  are  understood  as  applicable  only  to  the  cases 
in  which  they  occur,  they  may  be  considered  as  a  correct  state- 
ment of  the  law.  The  inaccuracy  consists  in  not  properly  dis- 
tinguishing between  those  cases  where  the  subsequent  act  of 
ratification  is  put  forth  as  the  foundation  of  a  right  in  favor 
of  the  party  who  has  ratified,  and  those  where  it  is  made  the 
basis  of  a  demand  against  him.  There  is  a  broad  and  manifest 
difference  between  a  case  in  which  a  party  seeks  to  avail  him- 
self, by  subsequent  assent,  of  the  unauthorized  act  of  his  own 
agent,  in  order  to  enforce  a  claim  against  a  third  person,  and 
the  case  of  a  party  acquiring  an  inchoate  right  against  a  prin- 
cipal by  an  unauthorized  act  of  his  agent,  to  which  validity  is 
afterwards  given  by  the  assent  or  recognition  of  the  principal. 
Paley  on  Agencj^,  192,  note.  The  principal  in  such  a  case  may, 
by  his  subsequent  assent,  bind  himself,  but,  if  the  contract  be 
executory,  he  cannot  bind  the  other  party.  The  latter  may,  if 
he  choose,  avail  himself  of  such  assent  against  the  principal, 
which,  if  he  does,  the  contract,  by  virtue  of  such  mutual  ratifi- 
cation, becomes  mutually  obligatory.  There  are  many  cases 
where  the  acts  of  parties,  though  unavailable  for  their  own 
benefit,  may  be  used  against  them.  It  is  upon  this  obvious  dis- 
tinction, I  apprehend,  that  the  decisions  which  I  have  cited  are 
to  be  sustained.  Lawrence  v.  Taylor  and  Newton  v.  Bronson 
were  both  actions  in  which  the  adverse  party  claimed  rights 
through  the  agency  of  individuals  whose  acts  had  been  subse- 
quently ratified.  And  the  aiithorities  cited  in  support  of  the 
proposition  laid  down  in  the  last  case  [Weed  v.  Carpenter.  4 
Wend.  (N.  Y.)  219;  Episcopal  Society  v.  Episcopal  Church,  1 
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Pick.  (Mass.)  372;  Corning  v.  Southland,  3  Hill,  (N.  Y.)  552; 
Moss  V.  Rossie  Lead  Mining  Co.,  5  Id.  137 ;  Clark  v.  Van  Riems- 
dyk,  9  Cranch.  (U.  S.)  153;  Willinks  v.  Hollingsworth,  5  Wheat. 
(U.  S.)  241],  will,  when  examined,  be  found  to  have  been  cases 
where  the  subsequent  assent  was  employed  against  the  persons 
who  had  given  it,  and  taken  the  benefit  of  the  contract.     .     .     . 

Eeversed. 


Consequences  of  Ratification. — 3.     As  Between  the  Pretended 
Agent  and  the  Person  Dealing  ivith  Him. 

STEPHENS  V.  ELWALL. 
4  Maule  &  Selwyn,  259.    1815. 

Trover  for  goods  which  had  been  wrongfully  sold  by  bank- 
rupts after  their  bankruptcy.  The  goods  had  been  bought  by 
one  Deane  for  his  principal  Heathcote  who  was  in  America. 
Defendant  was  Heathcote 's  clerk,  and,  having  received  the 
goods,  he  sent  them  to  Heathcote.  The  trial  judge,  LeBlanc, 
instructed  the  jury  that  if  the  defendant  was  acting  merely  as 
clerk  for  Heathcote,  he  would  not  be  liable ;  otherwise,  if  he  was 
acting  for  himself.  Verdict  for  the  defendant.  Motion  for  new 
trial. 

Lord  Ellenborough,  C.  J.  The  only  question  is,  whether 
this  is  a  conversion  in  the  clerk,  which  undoubtedly  was  so  in 
the  master.  The  clerk  acted  under  an  unavoidable  ignorance 
and  for  his  master's  benefit  when  he  sent  the  goods  to  his  mas- 
ter; but  nevertheless  his  acts  may  amount  to  a  conversion;  for 
a  person  is  guilty  of  a  conversion,  who  intermeddles  with  my 
property  and  disposes  of  it,  and  it  is  no  answer  that  he  acted 
under  authority  from  another,  who  had  himself  no  authority  to 
dispose  of  it.  And  the  court  is  governed  by  the  principle  of  law, 
and  not  by  the  hardships  of  any  particular  case.  For  what  can 
be  more  hard  than  the  common  case  in  trespass,  where  a  servant 
has  done  some  act  in  assertion  of  his  master's  right,  that  he  shall 
be  liable,  not  only  jointly  with  his  master,  but  if  his  master 
cannot  satisfy  it,  for  every  penny  of  the  whole  damage;  and 
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his  person  also  shall  be  liable  for  it ;  and  what  is  still  more,  that 
he  shall  not  recover  contribution. 

Le  Blanc,  J.  I  think  the  rule  of  law  is  very  different  from 
what  I  considered  it  at  the  trial.  The  great  struggle  made  at  the 
trial  was  wxiether  the  goods  were  for  Ileathcote  or  not ;  but  that 
makes  no  difference  if  the  defendant  converted  them.  And  here 
was  a  conversion  by  him  long  before  the  demand 

Bide  absolute. 


The  Transfer  of  Delegated  Autlioritij. — 1.    The  General  Rule — 
"Delegatus  non  potest  delegari."* 

LYNN  V.  BURGOYNE. 

13  B.  Mon.  400.    1852. 

This  is  an  action  of  debt  brought  by  Burgoyne  to  recoveil 
from  Lynn  the  amount  of  a  note,  executed  by  him  to  the  plain- 
tiff for  the  sum  of  $420.  Lynn  relied  for  his  defense,  that  there 
was  no  consideration  for  the  note. 

The  plaintiff,  Burgoyne,  was  the  agent  of  the  Columbus  In- 
surance Company,  Ohio,  and  resided  at  Cincinnati ;  and  the 
note  was  executed  to  Burgoyne  in  consideration  that  he,  as  the 
agent  of  the  company,  would  issue  to  the  defendant  a  policy  of 
insurance  to  the  amount  of  $6,000,  upon  the  steamboat  John 
Drennon,  for  one  year. 

An  instrument,  signed  by  the  president  of  the  company,  pur- 
porting to  be  a  policy  of  insurance,  was  issued  and  delivered  to 
the  defendant  by  G.  W,  Williams,  the  book-keeper  of  the  com- 
pany at  Cincinnati.  This  instrument,  upon  its  face,  declares 
that  it  "shall  not  be  valid  until  countersigned  by  Jolin  Bur- 
goyne, agent  at  Cincinnati."  It  never  was  countersigned  by 
Burgoyne.     But,  some  time  after  said  instrument  had  been  de- 


*  See    Sees.    582-584,   Vol.    5,    Cyclopedia   of  Law. 

In  Grady  v.  American  Central  Insurance  Company,  60  Mo.  116,  it 
was  held  that  where  the  agent's  name  was  signed  to  a  policy  of  in- 
surance by  another,  with  the  agent's  knowledge  and  consent,  that  it 
was  a  ministerial  act  and  the  policy  was  valid. 
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livered  to  the  defendant,  two  indorsements  were  made  upon  its 
back — one  extending  further  privileges  to  the  defendant,  and 
the  other  transferring  the  instrument  to  Smith  and  others;  and 
these  indorsements  are  signed  with  the  name  of  Burgoyne  by 
said  G.  W.  Williams ;  and  it  is  contended  that,  if  the  policy  were 
otherwise  invalid  for  the  want  of  the  counter-signature  of  Bur- 
goyne in  regular  form,  his  name  to  said  indorsements  by  G. 
W.  Williams  is  a  sufficient  countersigning  to  make  the  instru- 
ment a  valid  policy. 

Whether  the  instrument,  had  it  been  issued  and  delivered  by 
Burgoyne  himself,  as  a  policy  of  insurance,  would  have  been 
valid,  notwithstanding  an  omission  to  countersign  it;  and, 
whether  the  indorsements  might  be  regarded  as  a  sufficient  coun- 
tersigning, and  sanction  of  the  instrument  by  Burgojoie,  the 
agent,  had  he,  himself,  put  his  signature  to  them,  need  not  be 
decided.  For,  the  issuing  of  the  instrument,  and  the  signatures 
to  the  indorsements  are,  all,  the  acts  of  G.  W.  Williams,  the 
book-keeper. 

The  deposition  of  Williams  was  taken,  and  he  states  that  he 
had  Burgoyne 's  "authority  for  signing  policies  of  insurance; 
that  losses  were  paid  by  said  company  on  policies  which  Bur- 
goyne had  never  signed  in  person ;  and  that  Burgoyne  recog- 
nized all  his  acts,  by  reason  of  his  connection  with  the  com- 
pany." 

But  whatever  may  have  been  done  by  Burgoyne  in  confer- 
ring authority  upon  Williams,  and  in  recognizing  his  acts,  and 
in  paying  losses  by  him,  incurred  under  policies  issued  by  Wil- 
liams, is,  in  our  opinion,  immaterial.  For  there  is  no  evidence 
that  the  company  had  been  apprized  of  tliis  mode  of  doing  busi- 
ness at  their  agency  in  Cincinnati,  and  that  it  had  received  their 
sanction  and  approbation.  Whatever  effect,  therefore,  might 
be  given  to  such  acts,  in  the  absence  of  the  counter-signature  of 
the  agent,  need  not  be  determined.  The  instrument  itself,  upon 
its  face,  is  declared  to  be  invalid,  without  the  counter-signature 
of  the  agent,  Burgoyne ;  he  alone  had  authority  to  issue  policies 
from  the  office  of  the  company  at  Cincinnati,  and  he  had  no 
right  or  power  to  delegate  this  authority  to  another.  And  if 
it  were  conceded,  that  a  policy  issued  as  this  was  without  the 
counter-signature  of  Burgoyne,  might  be  rendered  valid  and 


WILLIAMS    V.    WOODS.  71 

effectual  by  showing  a  subsequent  approval  of  the  company; 
or,  that  the  company  had  known,  and  been  in  the  habit  of  sanc- 
tioning and  approving  such  acts — none  of  these  things  were 
manifested  by  the  proof.  The  agent  of  the  company,  from  the 
nature  of  their  business,  and  the  large  amount  of  capital  which 
may  be  supposed  to  be  involved,  ought  to  be  a  man  of  intelli- 
gence, prudence,  and  integrity.  And  the  agent,  in  this  case, 
was  doubtless  selected  with  an  eye  to  these  necessary  qualities. 
He  it  is  in  whom  the  company  confided,  from  what  appears  iu 
the  record,  and  not  in  Mr.  Williams,  who,  whatever  may  be  his 
intelligence,  discretion,  integrity,  and  business  capacity,  was 
not  the  man  to  whom  the  important  trusts  of  the  company  had 
been  committed. 

We  are  of  opinion,  therefore,  from  the  record  in  this  case, 
that  the  instrument  exhibited  does  not  appear  to  be  a  valid 
policy  of  insurance,  and,  consequently,  that  there  seems  to  be 
no  consideration  for  the  note  sued  on. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


Exceptions  to  the  General  Rule. — 2.    Delegated  Authority  of  a 
Mechanical  or  Ministerial  Character  may  he  Delegated. 

WILLIAMS  V.  WOODS. 
16  Md.  220.     1860. 

EccLESTON,  J.  At  the  trial  of  this  cause,  the  plaintiffs  of- 
fered five  prayers;  the  2d,  3d,  and  5th,  were  granted  without 
alteration,  and  the  1st  and  4th  were  modified,  by  the  Court, 
and  then  granted.  The  defendant  offered  six  prayers,  all  of 
which  were  refused. 

The  judgment  was  rendered  for  the  plaintiffs  upon  a  verdict 
in  their  favor,  and  the  defendant  appealed. 

One  bill  of  exceptions  contains  all  the  evidence  and  all  the 
prayers. 

The  plaintiffs  examined  A.  A.  White  as  a  witness,  who  gave 
evidence  tending  to  prove  that  White  &  Elder,  as  partnoi^s, 
were  engaged  in  the  business  of  merchandise  brokers,  and  in  the 
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sale  of  merchandise  on  commission.  That  White  as  a  member 
of  said  firm,  and  under  authority  from  William  Howell  &  Son, 
made  the  sale  of  coffee  now  in  dispute.  That  White  then  or- 
dered R.  W.  Hall,  the  clerk  of  White  &  Elder,  to  make  an  entry 
of  the  sale  in  the  blotter  of  the  firm,  as  said  firm  usually  did  in 
their  blotter.  That  the  entry  was  accordingly  made  by  Hall, 
in  part,  and  afterward  completed  by  White;  which  entry  is  as 
follows:     .... 

The  said  White,  also  testified  that  all  of  this  entry  is  in  the 
handwriting  of  Hall,  except  the  figures  "9%,"  and  the  words 
* '  paper  to  be  satisfactory  to  the  sellers ; ' '  which  excepted  figures 
and  words  are  in  the  handwriting  of  the  witness,  who  further 
stated,  on  cross-examination,  that  he  stood  at  the  table  by  Hall, 
while  Hall  made  the  entries. 

The  plaintiffs,  in  their  first  prayer,  insist  that  ''the  said 
entry  is  a  sufficient  note  or  memorandum,  in  writing,  of  a 
contract,  to  bind  the  defendant  in  this  action."  The  correct- 
ness of  this  proposition  is  denied  by  the  appellant,  for  the 
reason  that,  if  the  memorandum  was  signed  at  all,  it  was 
signed,  not  by  a  broker,  but  by  a  broker's  clerk,  who  had  no 
authority  to  do  so,  the  latter  acting  as  sub-agent,  only,  of  the 
former,  who  was  but  an  agent  himself,  in  a  transaction  or 
business,  which  prohibited  any  delegation  of  his  authority 
to  a  sub-agent.  But  the  appellees  consider  the  memorandum 
equally  as  valid  and  binding  as  if  it  had  been  prepared  and 
signed  by  White  himself;  because  it  was  written  and  signed, 
in  the  blotter  or  sales-book  of  White  &  Elder,  by  Hall,  their 
clerk,  under  the  direction  of  White,  he  standing  by  the 
table  whilst  Hall  made  the  entry,  so  far  as  it  was  made 
by  him. 

Apart  from  all  other  objections  urged  by  the  appellant  to 
the  appellees'  first  prayer,  supposing  White  &  Elder  had 
authority  to  make  sale  of  the  coffee,  and  did  make  a  sale  there- 
of, and  that  the  terms  of  said  sale  are  correctly  and  sufficiently 
set  forth  in  the  entry  or  memorandum  on  the  blotter  of 
White  &  Elder,  we  propose,  in  the  first  place,  to  inquire 
whether  the  entry  or  memorandum  is  a  valid  and  binding  entry 
or  memorandum  of  the  sale,  notwithstanding  it  is  all  in  the 
handwriting   of   Hall,   their   clerk,    except  the   figures   "9^," 
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and  the  words,  "paper  to  be  satisfactory  to  the  sellers,"  which 
are  in  the  handwriting  of  White?  This  incjuiry  presents  the 
legal  question,  argued  before  us  by  counsel,  whether  a  broker, 
having  made  a  contract  of  sale,  can  authorize  his  clerk  to  make 
and  sign  an  entry  or  memorandum  thereof,  under  his  direction 
and  in  his  presence,  so  as  to  bind  the  parties  named  in  the 
contract  ? 

This  question  does  not  seem  to  have  been  conclusively  settled. 
Whilst  there  are  authorities  which  may  be  considered  as  favor- 
ing the  doctrine  that  although  a  broker  may,  as  an  agent,  make 
and  sign  a  valid  contract,  for  his  principal,  yet  his  agency  is 
such  that  no  portion  thereof,  under  any  circumstances,  can 
be  delegated  to  his  clerk,  there  are  others  which  speak  of  it  as 
an  open  question,  and  others,  again,  seem  to  sustain  the 
authority  of  the  clerk  to  reduce  the  contract  to  writing,  and 
sign  the  same,  where  he  exercises  no  discretion,  but  merely  acts 
ministerially  or  mechanically,  under  the  direction  and  supervi- 
sion of  his  employer,  the  broker.  As  authorities  of  the  first 
class,  reference  is  generally  made  to  Blore  v.  Sutton,  3  Merivale, 
237,  and  Henderson  v.  Barnewall,  1  Younge  &  Jervis,  387. 

In  Browne  on  Stat,  of  Frauds,  §  369,  after  stating  the 
authority  of  an  auctioneer's  clerk  to  write  down  the  name  of 
the  buyer,  under  his  principal's  direction,  the  author  says: 
"It  has  been  decided  that  the  rule  did  not  embrace  the  clerk 
of  a  broker."  The  decision  referred  to  in  this  note  is  Hender- 
son V.  Barnewall.  And  the  writer  adds:  "But  even  this 
seems  now  to  be  open  to  question."  As  authority  for  saying 
which,  he  cites  Townsend  v.  Drakeford,  1  Carr.  &  Kirw.  20, 

In  Story  on  Agency,  §  13,  the  learned  writer  treats  of  the 
"Delegation  of  Agency."  He  there  states  that  a  factor  cannot 
ordinarily  delegate  his  employment,  as  such,  to  another;  after 
which  he  says:  "The  same  rule  applies  to  a  broker;  for  he 
cannot  delegate  his  authority  to  another  to  sign  a  contract  in 
behalf  of  his  principal,  without  the  assent  of  the  latter.  The 
reason  is  plain ;  for,  in  each  of  these  cases,  there  is  an  exclusive 
personal  trust  and  confidence  reposed  in  the  particular  party. 
And  hence  is  derived  the  maxim  of  the  common  law :  delcgata 
potestas  non  potest  dclegari."  This  is  but  the  enunciation  of 
the  general  rule  that,  ordinarih',  r.  broker  cannot  delegate  his 
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authority.  For  the  principle  just  stated  is,  that  a  "factor  can- 
not ordinarily  delegate  his  employment,"  and  then  it  is  said, 
"the  same  rule  applies  to  a  broker."  In  addition  to  which, 
the  reason  for  the  rule  as  stated,  is,  because  there  is  an  exclusive 
personal  trust  and  confidence  reposed  in  the  broker.  Surely 
the  reason  of  the  rule  cannot  be  applicable  where  the  broker 
stands  by  whilst  the  clerk  signs  the  contract,  under  his  direction, 
leaving  no  act  of  discretion  for  the  clerk  to  perform. 

The  propriety  of  permitting  an  agent  to  perform  a  mere 
ministerial  or  mechanical  act,  by  a  sub-agent  or  deputy,  even 
where  he  could  not  delegate  any  portion  of  his  authority,  re- 
quiring the  exercise  of  the  least  discretion,  is  well  considered, 
in  the  opinion  of  the  Supreme  Court  of  New  York,  delivered 
by  Mr.  Justice  Cowen,  in  Com.  Bank  of  Lake  Erie  v.  Norton, 
1  Hill,  504.  And  there  the  cases  of  Blore  v.  Sutton  and  Hen- 
derson V.  Barnewall  are  referred  to.  The  Court  quote  the  lan- 
guage of  Lord  Ellenborough  in  Mason  v.  Joseph,  1  Smith's 
Rep.  406,  when  speaking  of  an  agent  in  relation  to  a  mere 
ministerial  act,  he  says:  "Suppose,  for  instance,  he  had  got 
the  gout  in  his  hands,  and  could  not  actually  sign  himself,  he 
might  have  authorized  another  to  sign  for  him." 

In  Parsons'  Mercantile  Law,  155,  note  7,  many  authorities 
are  cited  in  relation  to  the  power  of  an  agent  to  appoint  a 
sub-agent,  and  then  it  is  said:  "A  broker  cannot  delegate  his 
authority."  "Nor  can  a  factor."  After  stating  each  of  these 
propositions,  the  writer  cites  authorities,  and  then  says:  "But 
the  power  to  perform  a  merely  ministerial  act,,  involving  the 
exercise  of  no  discretion,  may  be  delegated."  Then  he  refers 
to  Mason  v.  Joseph,  1  Smith,  406,  per  Lord  Ellenborough; 
Commercial  Bank  of  Lake  Erie  v.  Norton,  1  Hill,  501,  and  other 
cases. 

In  1  American  Lead.  Cases,  589  (Ed.  of  1857),  the  principle 
is  recognized  that  a  merely  ministerial  or  m-echanical  act  may 
be  done  by  a  sub-delegate.  And  the  above  mentioned  case,  in 
1  Hill,  is  there  referred  to. 

After  mature  reflection  we  are  not  prepared  to  sustain  the 
objection  to  the  appellees'  first  prayer,  urged  by  the  appellant, 
upon  the  ground  that  the  entry  or  memorandum  is  invalid, 
because  it  was  chiefly  prepared  and  signed  by  Hall,  the  clerk. 
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The  prayer  submits  to  the  jury  the  inquiry,  whether  the  entrji, 
so  far  as  Hall  participated  therein,  was  made  by  him,  under 
the  order  of  White,  and  in  his  presence,  also  whether  the  other 
portion  thereof  was  completed  by  White.  And  there  is  evidence 
tending  to  prove  such  facts.  Believing  that,  under  such  circum- 
stances, the  clerk  should  not  be  considered  as  performing  an 
act  of  delegated  authority,  requiring  the  exercise  of  any  discre- 
tion, but  merely  a  ministerial  act,  under  the  order  and  in  the 
presence  of  White,  as  one  of  the  firm  of  White  &  Elder,  the 
appellant's  objection  to  the  prayer  is  not,  in  our  opinion,  a 
valid  objection. 


CHAPTER  III. 

THE  EFFECT  OF  THE  RELATION.* 

Of  the  Nature  and  Extent   of  the  Agent's  Authority. — How 

Determined. 

BUTLER  V.  MAPLES. 
9  Wallace  766.     1869. 

Butler  and  others,  during  the  late  rebellion,  were  copartners 
doing  business  under  the  firm  name  of  Bridge  &  Co.,  at  Mem- 
phis, Tenn.  One  Shepherd  professed  to  act  as  their  agent.  He 
had  been  authorized,  by  written  agreement  in  1863,  to  purchase 
cotton  for  them  in  Desha  county,  Arkansas,  and  its  vicinity. 
He  was  to  buy  on  the  best  possible  terms,  paying  not  more  than 
30  cents  per  pound  on  the  average,  and  it  was  agreed  that  he 
should  pay  as  little  as  possible  on  the  cotton  until  it  should  be 
delivered  on  a  boat  or  within  the  protection  of  a  gunboat. 
There  was  also  the  testimony  of  one  Martin  that  he  had  been 
sent  to  Arkansas  by  defendants.  Bridge  &  Co.,  with  money 
and  instructions  for  Shepherd,  the  instructions  being  that  he 
should  purchase  cotton  for  the  firm,  but  was  not  to  pay  more 
than  from  30  to  35  cents  per  pound.  He  might  make  small 
advances,  but  was  instructed  not  to  pay  the  balance  of  the  pur- 
chase money,  or  make  it  payable,  until  the  firm  should  be  able 
to  send  a  boat  up  the  Arkansas  river  for  the  cotton,  and  until 
it  was  in  their  possession,  weighed  and  placed  on  the  boat. 
He  was  directed  to  take  no  risk  for  the  firm  of  the  destruction 
of  the  cotton  except  to  the  extent  of  the  money  advanced. 

"While  so  professing  to  act  as  the  agent  of  Bridge  &  Co.,  Shep- 
herd purchased  144  bales  of  cotton  from  Maples,  buying  it  as 
it  lay,  and  agreeing  to  pay  40  cents  a  pound  for  it  as  soon  as 
weighed.  Having  been  weighed,  he  removed  54  bales  of  it,  but 
90  bales  were  burned  before  they  could  be  placed  on  a  boat  to 


*  See   Sees.   585-595.  Vol.  5,  Cyclopedia  of  Law. 

76 


BUTLER     V.     MAPLES.  77 

be  carried  up  the  river.  The  54  bales  went  through  to  Memphis, 
and  Maples  went  there  to  see  Bridge  &  Co.  He  saw  one  of  the 
firm,  who  wholly  denied  Shepherd's  authority,  refused  to  pay 
anything  for  the  cotton  lost,  but  agreed  to  pay  50  cents  a 
pound  for  the  54  bales.  Maples  took  this,  believing  what  was 
told  him  as  to  Shepherd's  authority.  Having  learned  more 
regarding  this  matter,  he  sued  Bridge  &  Co,  for  the  price  of 
the  cotton  burned.  Verdict  for  the  plaintiff,  and  defendants 
removed  the  case  to  the  Supreme  Court. 

Strong,  J.  At  the  trial,  it  was,  of  course,  incumbent  upon 
the  plaintiff  to  prove  not  only  the  contract  of  sale,  but  also  that 
Shepherd,  with  whom  the  contract  had  been  made,  had  authority 
to  act  for  and  bind  the  defendants.  Accordingly,  evidence  was 
submitted  to  show  that  the  cotton  was  purchased  by  Shepherd 
when  professing  to  act  as  an  agent  for  the  defendants.  There 
was  hardly  any  controversy  about  this  fact,  and  no  questions 
are  now  raised  respecting  the  competency,  or  sufficiency  of  the 
proof,  or  the  manner  in  which  it  was  submitted  to  the  jury. 
But  the  authority  of  Shepherd  to  make  the  contract  for  the 
defendants,  and  bind  them  to  its  performance  was  stoutly 
denied,  and  it  is  now  strenuously  insisted  that  the  court  erred 
in  the  instructions  given  to  the  jury  respecting  the  evidence  of 
his  agency.  The  defendants  insist  the  court  erred  in  charging 
that  the  written  agreement  between  him  and  Bridge  &  Co. 
constituted  him  their  general  agent.  "We  do  not  find  that  the 
court  did  thas  instruct  the  jury,  though  it  must  be  admitted 
the  charge  may  have  been  thus  understood.  The  jury  was  in- 
structed that  if  Shepherd  held  himself  out  as  the  general  agent 
of  Bridge  &  Co.,  the  defendants  were  bound  by  the  contract 
he  made  with  the  plaintiff  for  the  cotton,  though  in  making 
the  contract  he  transgressed  the  instructions  he  had  received, 
and  secret  limitations  of  his  authority,  which  instructions  and 
limitations  were  not  revealed  to  the  plaintiff.  It  is  true,  as  has 
•  been  noticed,  there  was  other  evidence  of  a  general  agency  be- 
yond that  which  the  agreement  furnished,  but  as  it  was  parol 
evidence,  its  force  and  effect  were  for  the  jury,  and  hence  the 
court  could  not  rightly  have  charged  that  the  defendants  were 
bound  by  the  contract  unless  the  agreement  did  itself  constitute 
Shepherd  a  general  agent. 
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But  did  it  not?  The  distinction  between  a  general  and  a 
special  agency,  is  in  most  ca^es  a  plain  one.  The  purpose  of 
the  latter  is  a  single  transaction  or  a  transaction  with  designated 
persons.  It  does  not  leave  to  the  agent  any  discretion  as  to  the 
persons  with  whom  he  may  contract  for  the  principal,  if  he  he 
empowered  to  make  more  than  one  contract.  Authority  to  buy 
for  a  principal  a  single  a/rticle  of  merchandise  by  one  contract, 
or  to  buy  several  articles  from  a  person  named,  is  a  special 
agency,  but  authority  to  make  purchases  from  any  persons  with 
whom  the  agent  may  choose  to  deal,  or  to  make  an  indefinite 
number  of  purchases,  is  a  general  agency.  And  it  is  not  the 
less  a  general  agency  because  it  does  not  extend  over  the  whole 
business  of  the  principal.  A  man  may  have  many  general 
agents — one  to  buy  cotton,  another  to  buy  wheat,  and  another 
to  buy  horses.  So  he  may  have  a  general  agent  to  buy  cotton 
in  one  neighborhood,  and  another  general  agent  to  buy  cotton  in 
another  neighborhood.  The  distinction  between  the  two  kinds 
of  agencies  is  that  the  one  is  created  by  power  given  to  do  acts 
of  a  class,  and  the  other  by  power  given  to  do  individual  acts 
only.  Whether,  therefore,  an  agency  is  general  or  special  is 
wholly  independent  of  the  question  whether  the  power  to  act 
within  the  scope  of  the  authority  given  is  unrestricted,  or 
whether  it  is  restrained  by  instructions  or  conditions  imposed 
by  the  principal  relative  to  the  mode  of  its  exercise. 

Looking  to  the  agreement  between  Bridge  &  Co.  and  Shepherd, 
it  cannot  be  doubted  that  it  created  a  general  agency.  It  was 
a  delegation  of  authority,  to  buy  cotton  in  Desha  county  and  its 
vicinity,  to  buy,  generally,  from  whomsoever  the  agent,  not  his 
principals,  might  determine.  It  had  in  view  not  merely  a  single 
transaction,  or  a  number  of  specified  transactions,  which  were  in 
the  minds  of  the  principals  when  the  agent  was  appointed,  but 
a  class  of  purchases,  a  department  of  business.  It  is  true  that 
it  contained  guards  and  restrictions  which  were  intended  as 
regulations  between  the  parties,  but  they  were  secret  instruc- 
tions rather  than  limitations.  They  were  not  intended  to  be 
communicated  to  the  parties  with  whom  the  agent  should  deal, 
and  they  never  were  communicated.  It  was,  therefore,  not 
error  to  instruct  the  jury  as  the  court  did,  that  the  agency  was 
a  general  one,  and  that  the  defendants  were  bound  by  the  eon- 
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tract,  if  Shepherd  held  himself  out  as  authorized  to  buy  cotton, 
and  if  the  plaintiff  had  no  knowledge  of  the  instructions  re- 
specting the  mode  in  which  the  agent  was  required  to  act. 

It  may  be  remarked  here,  that  the  reasons  urged  by  the  plain- 
tiffs in  error,  in  support  of  their  denial  of  liability  for  the  en- 
gagements made  by  Shepherd,  are,  that  he  agreed  to  pay  forty 
cents  per  pound  for  the  plaintiff's  cotton,  that  he  bought  the 
cotton  where  it  lay  instead  of  requiring  delivery  on  board  a 
steamboat,  or  within  the  protection  of  a  gunboat;  and  that  he 
did  not  obtain  a  permit  from  the  government  to  make  the  pur- 
chase. 

The  argument  is  that  in  the  first  two  particulars  he  tran- 
scended his  powers,  and  that  his  authority  to  buy  at  all  was 
conditioned  upon  his  obtaining  a  permit  from  the  government. 
All  this,  however,  is  immaterial,  if  it  was  within  the  scope  of 
his  authority  that  he  acted.  The  mode  of  buying,  the  price 
agreed  to  be  paid,  and  the  antecedent  qualifications  required  of 
him,  were  matters  between  him  and  his  principals.  They  are 
not  matters  in  regard  to  which  one  dealing  with  him  was  bound 
to  inquire.  But  even  as  between  Bridge  &  Co.  and  Shepherd 
a  purchase  at  forty  cents  per  pound  was  not  beyond  his 
authority.  He  was  authorized  to  buy  "on  the  best  possible 
terms,  not  paying  an  average  of  more  than  thirty  cents  per 
pound."  This  contemplated  his  agreeing  to  pay  in  some  cases 
above  thirty  cents.  The  average  was  regulated,  but  no  maxi- 
mum was  fixed.  Nor  is  there  anything  in  the  agreement  that 
forbade  his  purchasing  cotton  deliverable  at  once  where  it  lay, 
though  not  on  a  boat  or  in  the  protection  of  a  gun-boat.  He 
was  authorized  to  purchase  deliverable  at  such  times  and  places 
of  shipment  as  might  be  agreed  upon ;  that  is,  deliverable  when 
and  where  it  might  be  stipulated  between  him  and  the  seller. 
True,  he  was  to  pay  as  little  as  possible  until  the  cotton  was 
delivered  on  a  boat,  or  within  the  protection  of  gun-boat;  and 
when  thus  delivered,  the  property  in  the  goods  was  to  vest  in 
the  principals,  excepting  his  share  of  the  profits,  but  he  was 
not  prohibited  from  paying  the  whole  price,  or  agreeing  to 
pay  the  whole  price,  if  insisted  on  by  the  vendor.  The  stipula- 
tion respecting  the  vesting  of  ownership  was  nothing  more  than 
a  definition  of  right  between  him  and  his  principals,  as  is  mani- 
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fested  by  the  exception.     Nor  was  Shepherd  bound  to  procure 
a  permit  in  his  own  name.     He  might  have  been,  had  it  been 
necessary,  but  if  under  the  permit  granted  by  Bridge  &  Co.  lie 
could  purchase  as  their  agent,  it  was  all  the  agreement  required. 
It  is  further  objected  to  the  charge  given  to  the  jury  respect- 
ing general  and  special  agency,  that  it  was  not  applicable  to  the 
proof  in  the  case,  and  was  therefore  irrelevant  and  calculated 
to  mislead  the  jury,  and,  because,  as  stating  abstract  questions 
of  law,   the   instruction   was   erroneous.     If,   in   truth,   it   was 
irrelevant,  it  was  not  on  that  account  necessarily  erroneous  and 
calculated  to  mislead  the  jury.     We  are  not  shown,  nor  do  we 
perceive,  how  the  jury  could  have  been  misled  by  it.     They 
were  instructed  that,  in  cases  of  special  agency,  one  who  deals 
with  the  agent  must  inquire  into  the  extent  of  his  authority,  but 
that  a  principal  is  bound  by  all  that  his  general  agent  has  done 
within  the  scope  of  the  business  in  which  he  was  employed,  and 
this,  though  the  agent  may  have  violated  special  or  secret  in- 
structions given  him,  but  not  disclosed  to  the  party  with  whom 
the  agent  deals.     Surely  this  was  correct,  and  it  was  applicable 
to  the  evidence  in  the  case.     It  has  been  intimated  during  the 
argument  that  the  court  should  have  added  that  no  such  liability 
can  exist  to  one  dealing  with  an  agent  Avith  notice  that  the  par- 
ticular act  of  the  agent  was  without  authority  from  the  prin- 
cipal.    To  this  several  answers  may  be  made.     The  exception 
to  the  general  rule,  which  it  is  said  the  court  below  should  have 
recognized,  is  implied  in  what  the  court  did  say.     Again,  there 
was  no  request  for  any  such  instruction,  and  still  again,  the 
evidence  in  the  case  did  not  demand  it. 

There  was  no  pretense  that  the  plaintiff  had  any  notice  of 
secret  instructions  given  to  Shepherd,  or  of  any  limitations 
upon  his  authority.  Nor  was  there  anji;hing  that  imposed 
upon  him  the  duty  of  making  inquiry  for  secret  instructions 
or  for  restrictions.  There  were  no  circumstances  that  should 
have  awakened  suspicion.  The  plaintiff  was  not  apprised  that 
the  authority  was  in  writing.  The  argument  is  very  far-fetched 
that  infers  a  duty  to  inquire  whether  the  agent  had  private 
instruction  from  the  fact  that  the  contract  was  made  in  a  region 
that  had  been  in  a  state  of  insurrection.     .     .     . 

Judgment  affirmed. 
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26  Maine  84,  45  Am.  Deo.  96.     1846. 

Assumpsit.  The  defense  was  a  want  of  consideration,  and 
a  breach  of  warranty.  Verdict  for  the  plaintiff,  and  exception 
by  the  defendant.     The  other  facts  are  stated  in  the  opinion. 

By  the  Court,  Shepley,  J.  This  suit  is  upon  a  promissory 
note,  made  by  the  defendant  on  March  30,  1844,  and  payable 
to  Peter  H.  McAllaster  or  order.  The  bill  of  exceptions  in 
substance  states  that  McAllaster  on  that  day  exchanged  a  pair 
of  the  plaintiff's  oxen  with  the  defendant  for  a  pair  of  steers, 
and  received  of  the  defendant  a  note  for  twelve  dollars  for  the 
estimated  difference  in  value.  That  he  returned  the  steers  and 
note  to  the  defendant  on  the  same  day,  and  informed  him  that 
the  plaintiff  would  not  consent  that  the  exchange  should  be 
thus  made,  but  directed  him  to  say  that  the  "defendant  must 
send  him  a  note  for  fifteen  dollars  or  change  back. ' '  That  they 
then  spoke  of  a  bunch  on  the  jaw  of  one  of  the  oxen,  and  de- 
fendant said  he  would  give  the  note  for  fifteen  dollars  if  Mc- 
Allaster would  warrant  that  the  ox  would  not  be  injured  by  the 
bunch ;  that  McAllaster  did  so  warrant,  and  thereupon  the  note 
in  suit  was  made. 

The  question  presented  is,  whether  the  plaintiff  is  bound  by 
that  warranty.  The  authority  of  a  general  agent  may  be  more 
or  less  extensive;  and  he  may  be  more  or  less  limited  in  his 
action  within  the  scope  of  it.  The  limitation  of  his  authority 
may  be  public  or  private.  If  it  be  public,  those  who  deal  with 
him  must  regard  it,  or  the  principal  will  not  be  bound.  If  it 
be  private,  the  principal  wiU  be  bound,  when  the  agent  is  acting 
within  the  scope  of  his  authority,  although  he  should  violate 
his  secret  instructions.  A  special  agent  is  one  employed  for  a 
particular  purpose  only.  He  also  may  have  a  general  authority 
to  accomplish  that  purpose,  or  be  limited  to  do  it  in  a  particular 
manner.  If  the  limitations  respecting  the  manner  of  doing  it 
be  public  or  known  to  the  person  with  whom  he  deals,  the 
principal  will  not  be  bound,  if  the  instructions  are  exceeded 
or  violated.     If  such  limitations  be  private,  the  agent  may  ac- 
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complish  the  object  in  violation  of  his  instructions,  and  yet  bind 
his  principal  by  his  acts. 

The  case  of  a  servant  of  a  horse  dealer,  who  on  sale  of  a  horse 
warranted  him  to  be  sound  in  violation  of  his  instructions,  and 
yet  bound  his  principal,  is  an  example  of  the  kind  of  agency 
last  named.  This  case  differs  from  it  in  this  respect  only,  that 
the  manner,  in  which  he  was  to  perform  the  particular  act,  wa^ 
communicated  to  the  defendant.  But  that  makes  an  essential 
difference;  for,  in  such  case,  the  principal  is  not  bound.  After 
the  first  bargain  the  defendant  was  informed  that  McAUaster 
had  acted  without  authority,  and  of  the  terms,  upon  which  the 
plaintiff  would  make  the  exchange ;  and  he  had  no  right  to  con- 
clude that  McAllister  had  any  authority  to  vary  them.  There 
being  no  warranty  in  the  first  bargain  he  could  not  be  authorized 
to  infer,  that  McAllister  might  make  one  as  a  part  of  the  second. 
On  the  contrary,  he  should  have  been  admonished,  by  what  had 
taken  place,  that  he  had  no  general  authority  to  make  an  ex- 
change. 

There  is  no  doubt  that  if  one  person  knows  that  another  has 
acted  as  his  agent  without  authority,  or  has  exceeded  his 
authority  as  agent,  and  with  such  knowledge  accepts  money, 
property  or  security,  or  avails  himself  of  advantages  derived 
from  the  act,  he  will  be  regarded  as  having  ratified  it.  This 
will  not  be  the  case,  when  the  knowledge  that  the  person  has 
exceeded  his  authority,  is  not  received  by  the  employer  so  early 
as  to  enable  him,  before  a  material  change  of  circumstances,  to 
repudiate  the  whole  transaction  without  essential  injury.  If, 
for  instance,  a  merchant  should  authorize  a  broker,  by  a  written 
memorandum  to  purchase  certain  goods  at  a  price  named,  and 
the  broker  should  exhibit  it  to  the  seller,  and  yet  should  exceed 
the  price,  and  this  should  be  made  known  to  the  merchant  when 
he  received  the  goods ;  if  he  should  retain  or  sell  them,  he  would 
ratify  the  bargain  made  by  the  broker,  and  be  obliged  to  pay 
the  agreed  price. 

But  if  he  had  received  the  goods  without  knowledge  that 
they  had  been  purchased  at  an  advanced  price,  he  would  not 
be  obliged  to  restore  them,  or  pay  such  advanced  price,  if  he 
could  not,  when  informed  of  it,  repudiate  the  bargain  Avithout 
suffering  loss.     In  such  case  he  would  not  be  in  fault.     The 


TOWLE    V.    LEAVITT.  83 

seller  would  be,  and  he  should  bear  the  loss.  When  the  plain- 
tiff in  this  case  was  first  informed  that  his  agent  had  exceeded 
his  authority,  he  had  lost  the  services  of  the  oxen  for  two  months 
and  a  half;  and  the  agent  was  present  and  denied  that  he  had 
made  the  warranty.  The  defendant  appears  to  have  been  sensi- 
ble that  the  plaintiff  would  then  suffer  loss  by  a  rescission  of 
the  contract,  and  to  have  offered  compensation  therefor. 
Whether  the  offer  was  a  reasonable  one  or  not,  is  immaterial, 
for  the  plaintiff,  under  such  circiunstances,  was  not  obliged  to 
rescind.  He  does  not  appear  to  have  made  any  movement  in 
the  first  instance  to  effect  the  exchange,  or  to  have  desired  it,  or 
to  have  been  in  fault  when  first  informed  of  the  warranty.  The 
defendant  could  not  at  that  time  prescribe  the  terms  upon  which 
the  contract  should  be  rescinded,  or  insist  upon  it. 

Exceptions  overruled. 


TOWLE  V.  LEAVITT. 
23  New  Hampshire,  360,  55  Am.  Dec.  195.     1851. 

Replevin  for  a  phaeton.  Plaintiff,  the  owner,  left  the  carriage 
with  one  Lane,  under  an  agreement  by  which  he  was  to  make 
some  repairs  on  it,  and  then  sell  it  if  he  could.  Plaintiff  in- 
structed him  to  sell  it  for  forty-five  dollars  if  possible,  and  if 
he  could  not  get  that  much  to  take  forty  dollars  for  it.  Lane's 
property  was  then  under  attachment  and  advertised  to  be  sold. 
It  consisted  of  carriages.  When  the  sale  of  his  property  was 
over,  Lane  told  the  auctioneer  to  put  up  the  phaeton  in  suit  for 
sale,  having  previously  employed  a  person  to  bid,  with  directions 
not  to  let  the  phaeton  go  for  under  forty  dollars.  The  can*iage 
was  struck  off  to  the  defendant  Leavitt  for  seventeen  dollars, 
and  he  paid  the  amount  and  took  possession  of  the  carriage. 
Lane,  against  the  defendant's  objection,  testified  that  he  had  no 
authority  to  sell  for  less  than  forty  dollars. 

The  court  instructed  the  jury  that  Towle,  having  instructed 
Lane  not  to  sell  the  property  for  less  than  forty  dollars,  he  had 
no  authority  to  sell  it  for  less,  unless  the  limitation  was  intended 
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to  be  kept  secret,  and  that  unless  it  appeared  that  the  limitation 
was  not  to  be  disclosed,  the  authority  of  Lane  was  limited  by 
it,  and  unless  the  price  paid  for  the  property  was  forty  dollars, 
he  could  not  give  title  to  it.  Verdict  for  the  plaintiff,  which 
the  defendant  moved  to  set  aside. 

Eastman,  J.  (After  disposing  of  another  question.)  The 
questions  connected  with  the  agency  of  Lane,  which  are  pre- 
sented by  the  case,  are  more  intricate  than  the  one  already  con- 
sidered, and  it  has  not  been  without  some  difficulty  that  the 
court  have  arrived  at  a  conclusion  in  regard  to  them.  Upon 
the  facts  reported,  it  does  not  appear  that  Leavitt  knew  that 
the  carriage  had  ever  belonged  to  the  plaintiff.  This,  however, 
would  be  material,  only  as  making  it,  or  not,  necessary  for 
Leavitt  to  inquire  into  the  nature  of  Lane's  agency  in  selling 
the  property.  (If  an  agency  be  known,  and  it  is  special,  it  is 
the  duty  of  the  party  who  deals  with  the  agent  to  inquire  into 
the  nature  and  extent  of  the  authority  conferred  by  the  princi- 
pal, and  to  deal  with  the  agent  accordingly.)  Snow  v.  Perry, 
9  Pick.  542;  Story  on  Ag.  §  133;  Denning  v.  Smith,  3  Johns. 
Ch.  344;  Schunmelpenick  v.  Bayard,  1  Pet.  264,  290;  Hatch  v. 
Taylor,  10  N.  H.  547  (ante,  p.  343). 

But  where  the  agency  is  not  known,  and  the  principal  has 
clothed  the  agent  with  powers  calculated  to  induce  innocent 
third  persons  to  believe  that  the  agent  owned  the  property  or 
had  power  to  sell,  the  principal  is  bound,  and  strangers  will 
not  suffer.  Story  on  Ag.  §  93,  In  like  manner,  an  implied 
authority  may  be  deduced  from  the  nature  and  circumstances 
of  the  particular  act  done  by  the  principal.  If  the  principal 
sends  his  commodity  to  a  place  where  it  is  the  ordinary  business 
of  the  person  to  whom  it  is  confided  to  sell,  it  will  be  intended 
that  the  commodity  is  sent  thither  for  the  purpose  of  sale.  And 
where  an  article  is  sent  in  such  a  way,  and  to  such  a  place,  as 
to  exhibit  an  apparent  purpose  of  sale,  the  principal  will  be 
bound,  and  the  purchaser  will  be  safe,  although  the  agent  may 
have  acted  AvrongfuUy,  and  against  his  orders  or  duty,  if  the 
purchaser  has  no  knowledge  of  it.  Id,  see.  94;  Paley  on  Ag. 
167;  2  Kent's  Com.  621;  Pickering  v.  Busk,  15  East,  38; 
Everett  v.  Saltus,  15  Wend.  474;  Dyer  v.  Pearson,  3  Barr.  & 


TOWLE    V.    LEAVITT.  85 

Cress.  42 ;  Hern  v,  Nichols,  1  Salk.  288 ;  Sanford  v.  Handy,  23 
Wend.  260. 

Lane  was  a  carriage  maker.  His  business  was  to  make  and 
sell  carriages,  and  also  to  repair  them  when  brought  to  his 
shop  for  that  purpose,  as  was  the  case  with  this  carriage  of 
Towle's.  If  Lane's  sole  business  had  been  to  make  and  sell 
carriages,  the  deposit  of  the  one  in  question  with  him  might 
come  within  the  principle  of  the  preceding  cases ;  but  such  was 
not  the  fact ;  and  a  purchaser  would  have  no  such  right  to  pre- 
sume that  a  second-hand  carriage  in  Lane's  possession  was  his 
as  would  protect  him  from  the  claim  of  a  bona  fide  owner.  It 
is  to  be  observed,  too,  that  this  carriage  was  set  up  and  sold 
after  the  property  of  Lane,  which  had  been  previously  attached 
and  advertised,  was  disposed  of  by  the  officer.  The  case  does 
not  so  state  in  terms,  but  probably  it  was  well  know^n  to  Leavitt 
and  others  present  that  the  carriage  belonged  to  Towle.  But, 
however  that  may  have  been,  we  think  that  the  situation  of 
the  property  was  such,  taken  in  connection  with  Lane 's  circum- 
stances and  the  attachment  and  advertisement  of  his  property, 
as  to  put  a  purchaser  upon  inquiry. 

Assuming  that  Leavitt  knew  that  Lane  was  acting  as  the 
special  agent  of  Towle  in  selling  the  property,  or  proceeding 
upon  the  ground  that  the  property  was  so  situated  as  to  put 
a  purchaser  upon  inquiry,  the  question  arises,  whether  the 
private  instructions  given  by  Towde  to  Lane  not  to  sell  the 
carriage  under  forty  dollars,  were  in  the  nature  of  a  limitation 
to  his  authority,  or  were  instructions  not  to  bo  disclosed. 

The  acts  of  a  general  agent,  known  as  such,  govern  his  princi- 
pal in  all  matters  coming  within  the  proper  and  legitimate  scope 
of  the  business  to  be  transacted,  although  he  violates  by  these 
acts  his  private  instructions ;  for  his  authority  cannot  be  limited 
by  any  private  instructions,  unless  known  to  the  person  dealing 
with  him.  Whitehead  v.  Tuckett,  15  East.  400;  Lightbody  v. 
North  American  Insurance  Co.,  23  Wend.  22;  Lobdell  v.  Baker, 
1  Met.  202,  35  Am.  Dec.  358;  2  Kent's  Com.  620;  Allen  v. 
Ogden,  1  Wash.  174;  Story  on  Ag.  §  126;  Paley  on  Ag.  200; 
Fenn  v.  Harrison,  3  T.  R.  757;  Munn  v.  Commission  Co.,  15 
Johns.  44,  8  Am.  Dee.  219. 

With  regard  to  a  special  agent,  the  law  appears  to  be  equally 
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well  settled,  by  the  authorities  above  quoted,  that  if  he  exceeds 
the  authority  given,  his  acts  will  not  bind  his  principal.  But 
it  is  to  be  observed  that  a  distinction  is  to  be  taken  between 
the  limited  authority  of  a  special  agent,  one  appointed  for  a 
specific  purpose,  to  do  certain  and  specified  acts,  and  the  private 
instructions  given  to  such  agent.  Where  the  authority  is  limited 
in  a  bona  fide  manner,  and  the  limitation  is  to  be  disclosed  by 
the  agent,  and  is  disclosed  either  with  or  without  inquiry,  any 
departure  from  such  authority  or  instructions  will  not  bind  the 
principal;  but  where  the  authority  or  instructions  given  are  in 
the  nature  of  private  instructions,  and  so  designed  to  be,  they 
will  not  be  binding  upon  the  parties  dealing  with  the  agent. 
And  if  the  instructions  are  of  such  a  nature  that  they  would 
not  be  communicated  if  an  inquiry  was  made  (even  though  it 
be  the  duty  of  the  person  dealing  with  the  agent  to  make  the 
inquiry),  it  is  not  necessary  that  it  should  be  made,  for  it  would 
not  be  communicated  if  made.  Hatch  v.  Taylor,  10  N.  H.  538 
(ante,  p.  345)  ;  Bryant  v.  Moore,  26  Me.  84,  45  Am.  Dec.  96 
(ante,  p.  355). 

Upon  this  view  of  the  question,  it  would  seem  that  the  direc- 
tions not  to  sell  the  carriage  for  less  than  forty  dollars  would 
be  in  the  nature  of  private  instructions.  The  fact  does  not 
seem  to  us  to  have  been  intended  to  be  communicated.  This, 
however,  may  admit  of  some  doubt,  and  were  the  case  to  turn 
upon  this  point,  a  more  minute  examination  would  perhaps  be 
necessary. 

But  it  appears  to  the  court,  that  there  is  one  point  that  must 
settle  the  ease  for  the  plaintiff.  This  carriage  was  sold  at 
auction,  and  this  we  think  must  be  regarded  as  exceeding  any 
authority  or  instructions  given,  that  could  bind  the  plaintiff. 
The  defendant  knowing  the  property  to  be  the  plaintiff's,  or 
if  he  did  not  know  it,  the  situation  of  the  property  being  such 
as  to  render  it  incumbent  on  him  to  make  all  necessary  inquiries, 
was  bound,  on  seeing  it  exposed  to  sale  in  an  unusual  manner, 
to  inquire  as  to  the  right  of  Lane  thus  to  sell  it.  Had  he  done 
this,  probably  all  difficulty  would  have  been  avoided,  and 
whether  the  directions  not  to  sell  for  less  than  forty  dollars 
be  considered  as  a  limitation  upon  the  agent's  authority  or  as 
private  instructions,  nothing  was  said  about  Lane's  selling  at 
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auction,  and  no  inquiries  made  in  regard  to  it.  A  sale  at 
auction  implies  a  sale  at  any  price  that  may  be  offered.  It  is 
ordinarily  the  last  resort  to  reduce  property  into  money,  and 
we  should  be  slow  to  ratify  the  doings  of  an  agent  clothed  with 
the  usual  powers  to  sell  who  should  pursue  such  a  course. 

Had  there  been  any  evidence  that  Towle  authorized  Lane  to 
sell  the  carriage  at  auction,  so  that  the  question  could  have  been 
properly  submitted  to  the  jury,  this  obstacle  in  the  defendants' 
case  might  perhaps  have  been  overcome;  but  we  find  nothing 
that  would  warrant  the  court  in  giving  the  instructions  desired 
in  this  respect.  A  court  cannot  be  required  to  instruct  the 
jury  upon  any  supposed  state  of  facts. 

The  sale,  then,  must  be  held  void,  and  as  a  necessary  conse- 
quence the  defendant  has  no  right  to  the  property,  and  cannot 
sustain  his  defense,  notwithstanding  there  may  have  been  error 
in  some  of  the  rulings  made  against  him. 

It  is  unnecessary  to  comment  further  upon  the  questions 
raised  in  the  case.  We  will  remark,  however,  that  Lane  was  a 
competent  witness.  The  balance  of  his  interest  was  against 
the  party  calling  him.  The  statement  in  the  case  that  the 
phaeton  was  of  the  value  of  fifty  dollars  is  evidently  incidental 
and  the  mere  aUegatiou  of  the  writ.  There  is  no  proof  that 
it  was  of  that  value.  The  case  of  Kingsbury  v.  Smith,  13  N. 
H.  110,  settles  the  question. 

Judgment  on  the  verdict. 


Party  Dealing  with,  an  Agent  is  hound  to  Ascertain  His 
Authority* 

LOUDON  SAVINGS   FUND   SOCIETY  v.   HAGERSTOWN 
SAVINGS  BANK. 

36  Pa.  St.  498,  78  Am.  Dec.  390.    1860. 

This  was  an  action  of  assumpsit  brought  by  the  bank  against 
forty-three  persons  doing  business  in  the  name  of  the  Loudon 
Savings  Fund   Society,  to  recover  on  a  certificate  of  deposit 

*  See  Sec.  587  et  seq.,  Vol.  5,  Cyclopedia  of  Law. 
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signed  by  one  Easton,  the  treasurer  of  the  society.  The  de- 
fendants denied  his  authority  to  make  or  issue  the  certificate. 
The  court  below  directed  a  verdict  for  the  plaintiff. 

Woodward,  J.  (After  stating  the  facts.)  It  is  apparent 
that  the  great  question  raised  upon  the  record  had  reference  to 
the  character  and  extent  of  Easton 's  authority  as  the  agent  of 
the  defendants.  The  party  who  avails  himself  of  the  act  of  an 
agent  must,  in  order  to  charge  the  principal,  prove  the  authority 
under  which  the  act  is  done.  If  the  authority  be  created  by 
power  of  attorney  or  other  writing,  the  instrument  itself  must 
in  general  be  produced;  and  since  the  construction  of  writings 
belongs  to  the  court,  and  not  to  the  jury,  the  fact  and  scope  of 
the  agency  are,  in  such  cases,  questions  of  law,  and  are  prop- 
erly decided  by  the  judge.  But  the  authority  may  be  by  parol, 
or  it  may  be  implied  from  the  conduct  of  the  employer  in  sanc- 
tioning the  credit  given  to  a  person  acting  in  his  name,  and  in 
many  cases  the-acts  of  an  agent,  though  not  in  conformity  to  his 
authority,  may  yet  be  binding  upon  his  employer,  who  is  left 
in  such  cases  to  seek  his  remedy  against  his  agent.  Whether  an 
employer  be  or  be  not  bound  by  such  acts  as  are  not  conformable 
to  the  commission  given  by  him,  depends  principally  upon  the 
authority  being  general  or  special. 

By  a  general  agent  is  understood  not  merely  a  person  sub- 
stituted in  the  place  of  another,  for  transacting  all  manner  of 
business,  but  a  person  whom  a  man  puts  in  his  place  to  transact 
all  his  business  of  a  particular  kind,  as  to  buy  and  sell  certain 
kinds  of  wares,  to  negotiate  certain  contracts,  and  the  like.  An 
authority  of  this  kind  empowers  the  agent  to  bind  his  employer 
by  all  acts  within  the  scope  of  his  employment,  and  that  power 
cannot  be  limited  by  any  private  order  or  restriction,  not  known 
to  the  party  dealing  with  the  agent.  A  special  agent  is  one  who 
is  employed  about  one  specific  act  or  certain  specific  acts  only, 
and  he  does  not  bind  his  employer  unless  his  authority  be  strict- 
ly pursued.  Paley  on  Agency,  199  et  seq.  "A  general  author- 
ity," said  Lord  Ellenborough,  in  Whitehead  v.  Tuckett,  15 
East,  408,  "does  not  import  an  unqualified  one,  but  that  which 
is  derived  from  a  multitude  of  instances ;  whereas  a  particular 
authority  is  confined  to  an  individual  instance."  And  in  all 
instances  where  the  authority,  whether  general  or  special,  is  to 
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be  implied  from  the  conduct  of  the  principal  or  where  the  me- 
dium of  proof  of  agency  is  per  testes,  the  jury  are  to  judge  of 
the  credibility  of  witnesses  and  of  the  implications  to  be  made 
from  their  testimony. 

As  the  plaintiff  here  did  not  produce  any  written  evidence  of 
Easton's  agency,  it  was  the  duty  of  the  court  to  inform  the  jury 
what  constitutes  agency,  express  or  implied,  special  or  general, 
and  to  refer  to  them  the  questions:  1.  "Whether  the  evidence 
satisfied  tliem  that  Easton  was  either  the  general  or  special  agent 
of  the  defendants ;  and,  2,  Whether  the  issuing  of  the  certificate 
in  suit  was  within  the  scope  of  his  authority.  Peries  v.  Aycin- 
ena,  3  Watts  &  S.  79 ;  Jordan  v.  Stewart,  23  Pa.  St.  247 ;  Seiple 
V.  Irwin,  30  Id.  513 ;  Williams  v.  Getty,  31  Id.  461,  72  Am.  Dec. 
757. 

Or,  if  it  was  not  a  case  of  strict  agency,  if  Easton  acted  with- 
out any  authority  in  issuing  the  certificate,  or  transcended  such 
as  had  been  delegated  to  him,  the  question  of  ratification  by  the 
defendants  was  also  a  mixed  question  of  law  and  fact.  What 
would  in  law  amount  to  a  ratification  was  for  the  court ;  whether 
such  proofs  were  found  in  the  case,  was  for  the  jury.  Such 
adoptive  authority  relates  back  to  the  time  of  the  original  trans- 
action, and  is  deemed,  in  law,  the  same  to  all  purposes  as  if  it 
had  been  given  before.  Lawrence  v.  Taylor,  5  Hill  (N.  Y.), 
107-113;  and  see  1  Livermore  on  Principal  and  Agent,  44-50; 
Philadelphia  W.  &  B.  Railroad  Company  v.  Cowell,  28  Pa.  St. 
337,  70  Am.  Dec.  128.     .    .    .  Reversed. 


Construction   of   Written   and  Express  Authority* 

CRAIGHEAD  v.  PETERSON. 

72  N.  Y.  279.    1878. 

'Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict,  and  affirming 

*  See  Sec.  590,  Vol.  5,  Cyclopedia  of  Law. 
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an  order  denying  a  motion  for  a  new  trial.     (Reported  below, 
10  Hun,  596.) 

This  action  was  brought  upon  two  promissory  notes  alleged 
to  have  been  executed  by  defendant,  which  were  made  payable 
to  the  order  of  Samuel  N.  Pike,  plaintiff's  testator,  at  the  Park 
National  Bank.  The  notes  were  dated  July  12,  1872.  They 
were  in  fact  executed  by  one  Abiel  R.  Packard,  a  son-in-law 
of  defendant,  in  the  name  of  the  latter,  Packard  claiming  to 
act  under  the  following  power  of  attorney : 

"Know  all  men  by  these  presents,  that  I,  Robert  Peterson, 
of  the  city,  county,  and  State  of  New  York,  have  made,  con- 
stituted, and  appointed,  and  by  these  presents  do  make,  con- 
stitute, and  appoint  Abiel  R.  Packard,  of  said  city,  my  true 
and  lawful  attorney  for  me  and  in  my  name,  place,  and  stead 
to  draw  and  indorse  any  check  or  checks,  promissory  note  or 
notes,  on  any  bank  in  the  city  of  New  York,  in  which  I  may 
have  an  account,  and  especially  in  the  Irving  National  Bank 
of  said  city,  and  to  do  any  and  all  matters  and  things  con- 
nected with  my  account  in  said  Irving  National,  or  any  other 
bank  in  said  city,  which  I  myself  might  or  could  do,  in  relation 
to  my  deposit  account  with  said  Irving  National,  or  any  other 
bank,  giving  and  granting  unto  my  said  attorney  full  power 
and  authority  to  do  and  perform  all  and  every  act  and  thing 
whatsoever,  requisite  and  necessary  to  be  done  in  and  about 
the  premises,  as  fully,  to  all  intents  and  purposes,  as  I  might 
or  could  do  if  personally  present,  with  full  power  of  substitu- 
tion and  revocation,  hereby  ratifying  and  confirming  all  that 
my  said  attorney  or  his  substitute  shall  lawfully  do  or  cause  to 
be  done  by  virtue  hereof. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
the  eighth  day  of  October,  in  the  year  one  thousand  eight 
hundred  and  sixty-nine. 

"Robert  Peterson,  [l.  s.] 

"Sealed  and  delivered  in  the  presence  of 
"The  words  'promissory  note  or  notes'  first  interlined. 

"John  S.  Patterson." 

Defendant  had  no  account  at  the  Park  National  Bank.  The 
Court  ruled  on  the  trial  that  the  power  of  attorney  conferred 
no  authority  upon  Mr.  Packard  to  execute  the  notes — to  which 
plaintiff's  counsel  duly  excepted. 

For  the  purpose  of  vshowing  a  ratification,  plaintiff  gave  in 
evidence   a  mortgage   executed   by   defendant  to  plaintiffs   as 
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executors,  dated  January  16,  1874,  containing  the  following 
recital:  "Wliereas,  the  said  Robert  Peterson  is  justly  indebted 
to  the  said  parties  of  the  second  part,  in  the  sum  of  $2,000,  with 
interest,  lawful  money  of  the  United  States,  secured  to  be  paid 
by  two  certain  promissory  notes  or  obligation,  bearing  date 
the  12th  day  of  July,  1872,  lawful  money  as  aforesaid,  condi- 
tioned for  the  payment  of  the  said  first-mentioned  sum  of 
$2,000,  with  interest  thereon,  from  the  date  thereof  and  now 
X)ast  due." 

It  appeared  that  the  notes  were  not  in  fact  executed  in  the 
business  of  defendant,  and  that  he  did  not  receive  any  of  the 
avails,  or  in  any  manner  any  benefit  therefrom.  The  nominal 
title  to  the  mortgaged  property  was  in  defendant,  but  Packard 
was  the  real  owner,  he  having  purchased  and  paid  for  it  and 
taken  title  in  defendant's  name  without  his  knowledge.  Pack- 
ard was  in  possession,  receiving  the  rents  and  profits.  The 
mortgage,  as  defendant's  evidence  tended  to  show,  was  exe- 
cuted at  the  request  of  Packard;  defendant  at  first  refused  to 
execute  it,  but  upon  being  advised  that  the  title  was  in  his 
name,  and  that  it  was  for  Packard's  or  his  daughter's  benefit, 
and  was  all  right,  he  did  so.  The  person  who  presented  the 
mortgage  to  defendant  for  execution  testified  that  he  read  the 
recital  to  him.  Defendant  testified  that  he  did  not  understand 
or  know  that  the  mortgage  was  given  to  secure  notes,  of  which 
he  was  the  maker.  Plaintiff's  counsel  requested  the  Court  to 
direct  a  verdict  for  the  plaintiff,  which  was  denied,  and  said 
counsel  duly  excepted. 

Allen,  J.  The  plaintiff's  testator,  taking  the  notes  in  suit, 
made  by  an  agent  professing  to  represent  the  defendant  as  his 
principal,  is  presumed  to  have  knoA\m  the  terms  of  the  power 
under  which  the  agent  assumed  to  act.  He  w^as  bound  to 
ascertain  and  know  the  character  and  extent  of  the  agency, 
and  the  words  of  the  instrument  by  which  it  was  created, 
before  giving  credit  to  the  agent.  If  the  testator  dealt  with 
the  agent  without  learning  the  extent  of  the  powers  delegated 
to  him,  he  did  so  at  his  peril,  and  must  abide  by  the  conse- 
quences, if  the  agent  acted  without  or  in  excess  of  his  author- 
ity: Story  on  Agency,  §  72.  If  there  was  an  ambiguity  in 
the  language  of  the  power  of  attorney,  there  is  no  reason  why 
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in  this  case  there  should  be  a  forced  or  unnatural  interpreta- 
tion of  the  instriunent  to  save  the  testator  or  his  representa- 
tives from  loss.  The  transaction  was  in  the  city  of  New  York, 
where  as  well  the  supposed  principal,  as  Mr.  Pike,  the  plain- 
tiffs '  testator,  and  the  professed  atrent  resided,  and  if  the  power 
of  attorney  was  ambiguous  in  its  expression,  or  of  doubtful 
interpretation,  the  defendant  was  accessible  either  to  make  the 
notes  in  person,  or  assent  to  and  ratify  the  act  of  the  agent. 
There  may  be  cases  in  which  from  necessity  a  party  dealing 
with  an  agent  must  act  upon  his  own  interpretation  of  the 
authority,  and  take  the  risk  of  any  doubtful  or  ambiguous 
phraseology.  But  not  so  here.  The  record  is  barren  of  evidence 
as  to  the  origin  or  consideration  of  the  notes.  The  powers 
conferred  upon  the  agent  were  limited,  and  by  the  power  of 
attorney  as  first  di-awn,  Packard,  the  agent,  was  only  authorized 
to  draw  and  indorse  checks  on  any  bank  in  which  the  testator 
had  an  account,  "and  to  do  any  and  all  matters  and  things 
connected  with  his  (my)  account  in"  such  banks,  which  the 
principal  might  or  could  do.  The  last  and  general  words  only 
gave  general  powers  to  cany  into  effect  the  special  purposes 
for  which  the  power  was  given:  Attwood  v.  Munnings,  7  B.  & 
C.  278 ;  Perry  v.  Holl,  2  DeG.,  F.  &  J.  38 ;  Rossiter  v.  Rossiter, 
8  Wend.  494 ;  Story  on  Agency,  §  62.  The  primary  and  special 
purpose  of  the  power  of  attorney  was  to  authorize  Packard  to 
draw  checks  in  the  business  of  the  principal  upon  and  against 
his  accounts  in  bank,  and  to  indorse  checks  probably  for  deposit 
to  the  credit  of  the  same  accounts.  The  insertion  of  the  words 
"promissory  note  or  notes,"  by  an  interlineation  after  "check 
or  checks,"  and  before  "on  any  banl>c,"  etc.,  must  be  read  with 
the  limited  and  special  purpose  of  the  power  as  first  prepared 
in  view,  and  not  as  intending  to  give  a  more  extended  or  gen- 
eral power.  The  making  and  indorsing  of  promissory  notes, 
either  for  discount  or  payable  at  the  principal's  bank,  was  a 
natural  adjunct  of  the  authority  given  to  draw  and  indorse 
checks,  and  thus  deal  with  and  in  respect  of  the  bank  accounts 
of  the  testator.  The  dealings  and  business  relations  of  the  testa- 
tor with  the  banks  with  whom  he  dealt,  and  his  accounts  with 
such  banks  was  the  subject  of  the  agency,  and  the  instrument 
creating  the  agency  restricted  the  powers  of  the  agent  to  the  mak- 
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ing-  and  indorsing  of  commercial  instruments  having  an  imme- 
diate connection  with  the  banks  with  which  the  principal  had 
dealings,  and  which  would  properly  enter  into  his  accounts  with 
them. 

The  act  of  making  the  notes  in  suit  was  idtra  vires,  and  the 
defendant  is  not  liable  thereon.  A  formal  instrument  delegat- 
ing powers  is  ordinarily  subjected  to  strict  interpretation,  and 
the  authority  is  not  extended  beyond  that  which  is  given  in 
terms,  or  which  is  necessary  to  carry  into  effect  that  which  is 
expressly  given.  They  are  not  subject  to  that  liberal  interpre- 
tation which  is  given  to  less  formal  instruments,  as  letters  of 
instruction,  etc.,  in  commercial  transactions,  which  are  inter- 
preted most  strongly  against  the  writer,  especially  when  they 
are  susceptible  of  two  interpretations,  and  the  agent  has  acted 
in  good  faith  upon  one  of  such  interpretations :  Wood  v.  Good- 
ridge,  6  Gush.  117;  Attwood  v.  jMunnings,  supra;  Hubbard  v. 
Elmer,  7  Wend.  446 ;  Hodge  v.  Combs,  1  Black,  192. 

The  evidence  of  ratification  and  adoption  of  the  acts  of  the 
agent  by  the  giving  of  mortgages  is  very  slight.  The  evidence 
is  that  the  title  to  the  property  mortgaged  was  but  nominally 
in  the  defendant,  having  been  taken  in  his  name  without  his 
knowledge,  and  as  is  to  be  inferred  by  Packard,  the  real  owner, 
and  this  mortgage  with  another  was  executed  at  the  request, 
and  as  was  supposed  by  the  defendant,  for  the  bftiefit  of  Pack- 
ard or  his  daughter,  and  upon  transactions  with  which  the 
defendant  had  no  connection.  The  reading  of  the  recital  of 
the  consideration  by  the  gentleman  who  presented  the  mort- 
gage to  the  defendant  for  execution  at  the  request  of  Packard, 
cannot  be  said  to  have  given  him  an  intelligent  appreciation  of 
the  fact  recited,  or  the  effect  it  would  have  upon  the  legal 
liability  of  the  defendant,  who  testified  that  he  did  not  under- 
stand or  know  that  the  mortgage  was  given  to  secure  notes  of 
which  he  was  the  maker.  The  evidence  is  very  decided  that 
the  notes  were  not  given  in  the  business  of  the  defendant  or 
for  his  benefit,  and  he  has  never  received  any  benefit  or  derived 
any  advantage  from  them  so  far  as  appears.  A  ratification 
under  such  circumstances  should  be  the  deliberate  and  inten- 
tional act  of  the  party  sought  to  be  charged  with  the  full 
knowledge  of  all  the  circumstances:     Storj^  on  Agency,  §  239. 
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The  jury  have  found  upon  satisfactory  evidence  that  there  has 
been  no  adoption  of  these  notes,  or  ratification  of  Packard's 
acts  by  the  defendant. 

There  was  no  error  in  the  admission  of  evidence.  All  the 
testimony  offered  and  given  by  the  defendant  was  in  respect 
to  the  res  gestae,  and  the  transactions  given  in  evidence  by  the 
plaintiffs,  and  to  disprove  any  connection  with  the  making  of 
the  notes,  or  the  consideration  upon  and  for  which  they  were 
made,  and  the  relation  in  which  he  stood  to  the  property  mort- 
gaged, and  was  all  competent,  bearing  more  or  less  directly 
upon  the  question  of  agency  and  the  alleged  ratification  of  the 
acts  of  the  agent. 

The  question  to  the  defendant  as  to  his  intent  to  ratify  the 
giving  the  notes,  was  not  the  most  appropriate  interrogatory 
to  draw  out  the  evidence  sought.  The  intent  of  the  act  was 
immaterial,  if  the  defendant  had  deliberately  and  understaud- 
ingly  executed  a  deed  reciting  the  notes  as  made  by  him  and 
covenanting  to  pay  them.  The  legal  effect  of  such  an  instru- 
ment would  not  be  evaded  by  the  want  of  an  actual  intent  to 
confirm  the  acts  of  the  agent  by  whom  the  notes  were  made. 
The  answer  of  the  witness  only  went  to  the  fact  that  he  did 
not  deliberately  and  understandingly  execute  the  mortgage  as 
one  given  to  secure  these  two  notes  as  his  notes  past  due. 

There  was  no  error  upon  the  trial,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


Construction  of  Authority  of  Agent  Authorized  to  Sell  Land* 

LYON  V.  POLLOCK. 

99  United  States,  668.     1878. 

In  this  action  it  was  sought  to  have  a  deed,  purporting  to  be 
executed  from  Lyon  to  Pollock,  by  one  Paschal  as  his  agent,  but 
which  had  been  held  to  be  insufficient  to  pass  the  title,  declared 
to  be  a  contract  to  convey,  and,  as  such,  to  be  specifically  en- 

*  See  Sec.   592,  Vol.  5,  Cyclopedia  of  Law. 
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forced.  Decree  below  for  such  performance.   Defendant  appeals. 

Field,  J.  This  case  turns  upon  the  construction  given  to  the 
letter  of  Lyon  to  Paschal,  of  the  24th  of  August,  1865.  That 
letter  clearly  did  not  authorize  the  execution  of  a  conveyance  by 
Paschal  in  the  name  of  Lyon  to  the  purchaser.  Its  insufficiency 
in  that  respect  was  authoritatively  determined  in  the  action  at 
law  for  the  land;  the  instrument  executed  by  Paschal  as  the 
deed  of  Lyon  being  held  inoperative  to  pass  the  legal  title.  The 
question  now  is,  was  the  letter  sufficient  to  authorize  a  contract 
for  the  sale  of  the  lots!  To  determine  this,  and  give  full  effect 
to  the  language  of  the  writer  we  must  place  ourselves  in  his  posi- 
tion, so  as  to  read  it,  as  it  were,  with  his  eyes  and  mind. 

It  appears  from  his  answer,  as  well  as  his  testimony,  that  he 
was  in  great  danger  of  personal  violence  in  San  Antonio,  shortly 
after  the  commencement  of  the  rebellion,  owing  to  his  avowed 
hostility  to  secession,  or  at  least  that  he  thought  he  was  in 
such  danger.  He  apprehended  that  his  life  was  menaced,  and 
was  in  consequence  induced  to  flee  the  country.  He  possessed 
at  the  time  a  large  amount  of  property,  real  and  personal,  in 
San  Antonio.  This  he  confided  to  the  care  of  his  partner,  Ben- 
nett, to  whom  he  gave  a  power  of  attorney,  authorizing  him  to 
take  charge  of  and  control  the  same,  and  sell  it  for  whatever 
consideration  and  upon  such  terms  as  he  might  judge  best,  and 
execute  all  proper  instruments  of  transfer;  and  also  to  collect 
and  receipt  for  debts  due  to  him.  Bennett  took  possession  of 
Lyon's  property  and  managed  it  until  July,  1865,  when  he 
transferred  it,  with  the  business  and  papers  in  his  hands,  to 
Paschal,  and  at  once  informed  Lyon  by  letter  of  the  transfer. 
It  was  under  these  circiunstances  that  the  letter  of  Lyon  to 
Paschal,  which  is  the  subject  of  consideration,  was  written.  Its 
language  is:  "I  wish  you  to  manage  (my  property)  as  you 
would  with  your  own.  If  a  good  opportunity  offers  to  sell 
everything  I  have,  I  will  be  glad  to  sell.  It  may  be  parties 
will  come  into  San  Antonio  who  will  be  glad  to  purchase  my 
gas  stock  and  real  estate. ' ' 

Situated  as  Lyon  then  was,  a  fugitive  from  the  state,  it  could 
hardly  have  been  intended  by  him  that  if  propositions  to  pur- 
chase his  property  or  any  part  of  it  were  made  to  Paschal,  they 
were  to  be  communicated  to  him,  and  to  await  his  approval  be- 
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fore  being  accepted.  He  was  at  the  time  at  Monterey,  in  Mexico, 
and  communication  by  water  between  that  place  and  San  An- 
tonio was  infrequent  and  uncertain;  and  he  states  himself  that 
it  was  impossible  to  send  letters  by  Matamoras,  as  the  road  was 
blockaded.  Writing  under  these  circumstances,  we  think  it 
clear  that  he  intended  by  his  language,  what  the  words  naturally 
convey,  that  if  an  opportunity  to  sell  his  property  presented 
itself  to  Paschal,  he  should  avail  himself  of  it  and  close  a  con- 
tract for  its  sale.  His  subsequent  conduct  shows,  or  at  least 
tends  to  show,  that  such  was  his  o\vn  construction  of  the  letter, 
and  that  he  approved,  or  at  least  acquiesced  in,  the  disposition 
made  of  his  property.  .  .  .  Holding  the  letter  to  confer  suf- 
ficient authority  to  contract  for  the  sale  of  Lyon 's  real  property 
in  San  Antonio,  there  can  be  no  doubt  of  the  right  of  the  com- 
plainants to  the  relief  prayed.  The  deed  executed  to  them  by 
Paschal  in  the  name  of  Lyon,  though  invalid  as  a  conveyance, 
is  good  as  a  contract  for  the  sale  of  the  property  described  in  it ; 
and  is  sufficient,  therefore,  to  sustain  the  prayer  of  the  bill  for  a 
decree  directing  Lyon  to  make  a  conveyance  to  them. 

Decree  affirmed. 


PETERS  V.  FARNSWORTH. 
15  Vermont,  155,  40  Am.  Dec.  671.    1843. 

Case.  Defendant,  acting  as  attorney  of  Cadwallader  and 
Astley,  conveyed  to  plaintiff  a  certain  lot  of  land,  with  cove- 
nants of  warranty  and  seizin.  Subsequently  plaintiff  was  evicted 
by  title  paramount.  He  now  brought  an  action  on  the  case,  al- 
leging in  his  declaration  that  defendant  had  falsely  repre- 
sented himself  as  possessed  of  authority  to  bind  Cadwallader 
and  Astley  by  deed  with  covenants  of  warranty,  and  thereby 
deceived  and  misled  him.  Defendant  introduced  in  evidence, 
after  plaintiff  had  rested,  the  power  of  attorney  under  which  he 
acted.  The  operative  clause  will  be  found  set  forth  at  large  in 
the  opinion.  The  court  below  was  of  the  opinion  that  the  power 
of  attorney  was  insufficient  to  authorize  the  execution  of  the 
deed  with  covenants  of  warrantv.     Plaintiff  had  a  verdict. 
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By  the  court,  Williams,  C.  J.  Exceptions  were  taken  to  the 
decision  of  the  count}'  court  by  both  plaintiff  and  defendant. 
The  exception  taken  by  the  plaintiff  is  to  the  rule  of  damages 
laid  down  by  the  court.  Those  taken  by  the  defendant  involve 
the  inquiry  whether  the  plaintiff  can  maintain  any  action 
against  the  defendant  on  the  facts  appearing  in  the  case,  and 
this  depends  on  the  construction  to  be  given  to  the  letter  of 
attorney  from  Cadwallader  and  Astley  to  the  defendant,  for  if 
that  letter  of  attorney  authorized  him  to  execute  the  conveyance 
to  the  plaintiff',  with  the  covenant  of  warranty,  the  suit  of  the 
plaintiff'  fails. 

In  certain  sales  of  personal  property,  the  agent  who  is  em- 
powered to  sell,  is  authorized  to  give  a  warranty  of  the  sound- 
ness of  the  article  sold,  on  the  ground,  as  was  said  by  Lord 
Ellenborough,  Alexander  v.  Gibson,  2  Camp.  555,  that,  as  it 
is  now  usual,  on  the  sale  of  horses,  to  require  a  warranty,  the 
agent  may  fairly  be  presumed  to  be  acting  within  the  scope  of 
his  authority.  Were  we  without  the  authority  of  any  adjudged 
case  upon  the  subject,  I  should  strongly  incline  to  the  opinion, 
that,  inasmuch  as  it  is  usual  and  customary  to  insert  covenants 
in  most  deeds  of  conveyance,  more  or  less  restricted,  as  the  inter- 
est of  grantor  may  require,  a  letter  of  attorney,  authorizing  any 
one  to  sell,  and  to  execute  de^ds  or  assurances,  would  authorize 
the  inserting  in  the  deed  or  assurance  any  such  reasonable 
covenants  as  are  usual  in  such  deeds,  limited  only  by  the  dis- 
cretion of  the  attorney.  And  it  appears  to  me  that  such  a  prin- 
ciple was  recognized  in  the  case  of  Wilson  v.  Troup,  2  Cow. 
(N.  Y.)  195,  14  Am.  Dec.  458,  where  it  was  holden,  that  under  a 
power  to  mortgage,  the  agent  was  authorized  to  insert  a  power 
to  sell,  on  default  of  pajTuent.  It  is  true,  it  was  holden  in  the 
case  of  Coles  v.  Kinder,  Cro.  Jac.  571,  that  on  a  promise  to  make 
reasonable  assurance  of  land,  the  defendant  was  not  bound 
to  execute  a  conveyance  with  ordinary  and  reasonable  covenants ; 
but  in  the  case  of  Laffels  v.  Catterton,  reported  in  1  Mod.  67, 
and  in  Raym.  190,  it  was  said  by  Twisden  that  the  law  is  altered 
since  the  Coles  and  Kinder  case,  as  to  covenants  in  a  conveyance 
if  they  be  reasonable 

It  appears  to  me  it  would  but  be  extending  the  principle  of 
thv  latter  case  to  the  present,  to  say  that,  under  a  promise,  or 
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under  a  power  of  attorney  to  sell  and  deed,  a  deed  with  a  cov- 
enant to  secure  the  title,  such  as  is  usual,  should  be  required. 
The  court  of  appeals  in  Kentucky  have  decided  that  a  power  to 
sell  lands  includes  an  authority  to  convey  with  covenants  of 
general  warranty.  Vanada  v.  Hopkins,  1  J.  J.  Marsh,  293,  19 
Am.  Dec.  92.  The  case  of  Nixon  v.  Hyserott,  5  Jolms.  (N.  Y.) 
58,  is,  however,  opposed  to  this  view;  and  the  authority  of  the 
latter  case  is  recognized  both  in  7  and  12  Johns,  and  2  Cowen. 
Upon  this  subject  it  is  very  desirable  that  the  law  should  be 
considered  the  same  in  the  different  states.  In  the  case  of  Nixon 
V.  Hyserott,  it  is  to  be  observed  that  the  letter  of  attorney  au- 
thorized the  attorney  ''to  grant,  bargain,  sell,  release,  convey 
and  confirm  in  fee,"  to  any  person,  certain  specified  lots,  and 
that  these  are  the  operative  words  made  use  of  in  the  granting 
part  of  a  deed,  and  had  no  reference  to  the  species  of  convey- 
ance which  the  attorney  might  adopt.  The  further  words,  "to 
execute,"  etc.,  "such  conveyances,  assurances,"  etc.,  neither  en- 
larged, extended,  nor  limited  the  authority  first  given,  but  only 
left  it  to  the  attorney  to  adopt  such  conveyance  as,  in  his  judg- 
ment, might  be  needful  to  transfer  the  title.  The  letter  of  at- 
torney gave  no  other  authority,  except  to  sell  and  execute  such 
deeds  as  the  attorney  might  think  necessary  to  effectuate  the 
sale.  It  was  so  treated  in  the  cases  of  Gibson  v.  Colt,  7  Johns. 
(N.  Y.)  390,  and  in  Van  Eps  v.  Schenectady,  12  Id.  436,  7 
Am.  Dec.  330,  where  the  case  was  mentioned. 

In  the  case  before  us,  the  letter  of  attorney  to  the  defendant 
authorized  him  to  do  all  that  was  necessary  in  relation  to  cer- 
tain tracts  of  land  in  Bakersfield  and  Fairfax  to  obtain  posses- 
sion, and  to  "sell  for  the  best  prices,  either  by  public  auction  or 
private  contract,  as  he  might  think  most  advantageous.  And 
upon  sale  thereof,  or  any  part  thereof,  and  on  receipt  of  the 
money  arising  from  such  sale  or  sales,  to  give  sufficient  releases, 
acquittances,  and  discharges  for  the  same,  and  to  sign,  seal,  and 
execute  all  or  any  such  contracts,  agreements,  conveyances  and 
assurances,  and  to  do  and  perform  all  such  acts  and  things  for 
perfecting  such  sale  or  sales  thereof,  or  any  part  thereof,  as 
shall  be  requisite  and  necessary  in  that  behalf."  Under  this 
letter  of  attorney  he  was  bound  to  make  such  contracts  as  would 
be  most  advantageous  to  his  principals,  and  to  obtain  the  best 
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prices,  and  was  authorized  to  raake  sucli  contracts  or  agreements 
— which  if  under  seal  would  be  covenants — as  were  requisite; 
and  could  bind  his  principals  thereby.  He  could  bind  them  to 
make  a  good  title  by  warranty  deed,  or  otherwise.  The  author- 
ity was  plenary  to  bind  the  principals  by  a  contract,  covenant 
or  agreement,  to  secure  the  title  to  the  purchaser,  and  he  could 
execute  a  deed,  conveyance  or  assurance,  with  such  covenants 
as  were  necessary  to  procure  the  best  prices  and  most  advan- 
tageous terms  of  sale.  We  thinlc,  thei'efore,  that  under  this 
letter  of  attorney  he  was  fully  authorized  to  execute  the  deed  to 
the  plaintiff  with  the  covenants  therein  contained,  and  by  such 
covenants  Cadwallader  and  Astley  were  obligated  to  assure  the 
title,  and  the  defendant  did  not  exceed  his  authority  and  was 
not  liable  in  this  action. 

The  judgment  of  the  county  court  is  reversed. 


Construction  of  Authority  of  Agent  Authorized  to  Sell  Per- 
sonal Property* 

McKINDLY  V.  DUNHAM. 

55  Wisconsin  515,  42  Am.  Rep.  740.    1882. 

Action  for  price  of  goods.  The  opinion  states  the  facts.  The 
defendant  had  judgment  below. 

Orton,  J.  A  short  time  before  August  11,  1879,  one  W.  L. 
Kilbourn  called  upon  the  defendant  at  Berlin,  Wisconsin,  exhib- 
ited the  cards  of  the  plaintiffs'  house  in  Chicago,  and  solicited 
and  obtained  from  the  defendant  an  order  for  1,000  cigars  of  a 
certain  brand  upon,  and  sent  the  same  to,  the  plaintiffs,  and  the 
plaintiffs  on  that  day  shipped  the  cigars  and  sent  the  bill  there- 
of ($30  at  sixty  days)  to,  and  they  were  duly  received  by,  the 
defendant.  About  thirty  days  thereafter  the  said  Kilbourn 
called  upon  the  said  defendant  and  asked  him  "if  he  would  just 
as  soon  pay  him  for  those  cigars  as  not,"  and  the  defendant  re- 
plied "that  he  would  as  soon  pay  it  then  as  any  other  time," 

*  See  Sec.  592,  Vol.  5,  Cyclopedia  of  Law. 
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and  paid  the  same,  and  said  Kilbonrn  receipted  the  original  bill 
produced  by  the  defendant  in  the  firm  name  of  the  plaintiffs  bj'^ 
himself.  Kilbourn's  real  authority  as  agent  of  the  plaintiffs 
was  to  solicit  from  country  merchants  orders  on  them  for  goods, 
and  if  such  orders  were  accepted  and  filled,  Kilbourn  was  en- 
titled to  a  small  commission  thereon.  We  have  no  evidence  of 
what  the  terms  of  this  order  were,  and  are  left  to  presume  that 
it  was  a  mere  order  or  request  by  the  defendant  to  the  plain- 
tiffs for  1,000  cigars,  and  perhaps  at  a  certain  price.  The  main 
question  in  the  case  is  the  authority  of  Kilbourn  to  receive 
payment  of  this  bill. 

There  is  no  proof  of  numerous  or  indeed  of  any  other  acts 
done  by  this  agent  of  this  character,  with  the  express  or  tacit 
consent  of  the  plaintiffs,  or  of  any  general  habit  of  dealing,  or 
of  any  other  transaction  between  these  parties  of  any  kind,  or 
that  the  real  scope  of  his  authority  beyond  what  appeared  was 
disclosed  at  this  time.  There  is  nothing  besides  this  one  trans- 
action from  which  his  authority  and  the  full  scope  of  his  author- 
ity can  be  implied  or  inferred.  It  is  his  apparent  or  ostensible 
authority  in  this  one  act  to  do  another  act  of  the  same  kind,  and 
nothing  more. 

The  only  question  here  is,  what  was  his  apparent  or  ostensible 
authority  in  this  one  act  ?  ' '  His  implied  agency  cannot  be  con- 
strued to  extend  beyond  the  obvious  purposes  for  which  it  was 
apparently  created."  "The  intention  of  the  parties,  deduced 
from  the  nature  and  circumstances  of  this  particular  case,  con- 
stitutes the  true  ground  of  exposition  of  the  extent  of  his  au- 
thority." Story  on  Agency,  §  87;  Wright  v.  Hood,  49  Wis.  235. 
A  principal  is  responsible  for  any  act  of  his  agent  which  justifies 
a  party  dealing  with  him  in  believing  that  he  has  given  the 
agent  his  authority  to  do  such  act  (1  Pars,  on  Con.  44;  Kasson 
v.  Noltner,  43  Wis.  637) ;  or  as  Pothier  says,  "if  the  agent  does 
not  exceed  the  power  with  which  he  was  ostensibly  invested." 
This  agent  did  not  appear  or  pretend  to  have  any  other  author- 
ity from  the  plaintiffs  than  to  solicit  orders  for  goods,  and 
send  them  to  the  plaintiffs.  This  is  all  he  did  in  this  case,  and 
all  he  pretended  he  had  authority  to  do.  In  this  case  he  could 
not  possibly  do  his  principal  any  harm. 

To  this  extent  they  authorized  him  and  trusted  him ;  but  they 
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might  not  have  been  willing  to  trust  him  further  with  the  large 
and  dangerous  power  of  receiving  payments,  and  they  did  not, 
so  far  as  is  possible  to  infer  from  this  transaction. 

But  it  is  said  by  the  learned  counsel  of  the  respondent  the 
agent  Kilbourn  sold  the  goods  to  the  defendant,  and  in  this 
power  to  sell  is  implied  the  further  power  to  receive  the  con- 
sideration or  payment  therefor,  and  the  learned  judge  of  the  cir- 
cuit court  in  effect  so  charged  the  juiy,  as  follows :  ' '  Presump- 
tively, Mr.  Dunham  had  the  right  to  pay  this  bill  to  the  person 
from  whom  he  purchased  the  goods"  (meaning  Kilbourn  the 
agent)  ;  and  again:  "The  plaintiff's  sending  the  goods  to  Dun- 
ham upon  that  sale  or  order,  presumptively  Kilbourn  had  the 
right  to  collect  that  debt." 

If  what  Kilbourn  did  could  properly  be  called  a  sale  of  the 
goods,  even  then  this  instruction  is  questionable  as  an  abstract 
statement  of  the  law;  for  it  does  not  always,  as  a  general  rule, 
follow  that  the  power  to  collect  the  moneys  upon  them  is  in- 
eluded  in  the  power  of  an  agent  to  make  contracts  for  his  prin- 
cipal. Story  on  Ag.  §  98 ;  Higgins  v.  Moore,  34  N.  Y.  417 ;  Mynn 
V.  Jolift'e,  1  Moody  &  R.  326. 

But  the  agent  did  not  sell  the  goods  or  even  contract  to  sell 
them.  When  the  defendant  had  completed  his  transaction  with 
Kilbourn,  there  had  been  no  binding  contract  made,  or  any  sale, 
absolute  or  conditional.  The  defendant  could  have  counter- 
manded his  order  at  any  time  before  the  goods  were  shipped, 
and  the  plaintiffs  could  have  refused  to  accept  the  order. 
Neither  party  had  become  bound  by  anything  then  done. 

The  order  of  the  defendant  was  a  mere  proposal,  to  be  ac- 
cepted or  not,  as  the  plaintiffs  might  see  fit,  and  he  could  have 
withdrawn  it  before  its  acceptance.  The  minds  of  the  parties 
had  not  met,  and  there  had  been  no  mutual  assent  or  aggregatio 
mentium.  Benj.  on  Sales,  §§  40,  70;  Johnson  v.  Filkington,  39 
Wis.  62.  Even  as  a  broker  (and  he  was  less  rather  than  more  in 
the  authority  he  exercised  in  this  instance),  he  need  not  even  see 
to  the  delivery  of  the  goods  (Story  on  Sales,  §  85)  ;  and  if  his 
negotiation  had  been  broken  off,  and  the  contract  not  finally 
completed,  he  would  not  be  entitled  to  his  commissions.  Story 
on  Sales,  §  86.  As  is  said  in  Higgins  v.  Moore,  supra,  "T^- 
duty  of  a  broker,  in  general,  is  ended  when  he  has  found  a  pur- 
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chaser,  and  has  brought  the  parties  together.  He  is  a  mere 
negotiator  or  middleman  between  the  seller  and  purchaser. ' '  It 
is  only  in  cases  where  the  broker  has  possession  of  the  goods 
that  he  can  sell,  and  in  that  case,  even,  if  he  parts  with  the 
securities  he  receives  on  the  sale  to  his  principal,  his  implied 
authority  to  receive  pa^onent,  if  he  had  any,  ceases  with  their 
possession.  Strachan  v.  Muxlow,  24  Wis.  1.  Aside  from  the 
clear  and  obvious  reason  from  the  general  principles  of  bargain 
and  sale,  and  principal  and  agent,  why  Kilbourn  was  not  au- 
thorized to  receive  pajrment  as  the  agent  of  the  plaintiffs  in  this 
ease,  the  four  following  cases,  all  of  them  closely  analogous,  and 
two  of  them  precisely  parallel,  are  abundant  authority :  Baring 
v.  Corrie,  2  B.  &  Aid.  137;  Higgins  v.  Moore,  supra;  Korne- 
mann  v.  Monaghan,  24  Mich.  36 ;  Clark  v.  Smith,  88  111.  298. 

It  follows,  therefore,  that  so  far  the  circuit  court  committed 
two  flagrant  errors:  First,  in  ruling  and  instructing  the  jury 
that  Kilbourn,  as  agent  of  the  plaintiffs,  made  a  sale  of  the 
goods  to  the  defendant,  and  was  authorized  so  to  do;  and,  sec- 
ondly, that  if  he  did  sell  the  goods,  he  had  therefore  authority 
to  receive  payment  therefor.  "We  omit  to  consider,  whether  ad- 
mitting both  these  propositions,  he  could  have  received  payment 
before  it  was  due  according  to  the  terms  of  the  assumed  sale,  or 
whether  the  fact  of  his  proposing  payment  so  long  before  due 
did  not  cast  suspicion  upon  his  act,  especially  as  he  had  not  been 
intrusted  with  the  bill  of  the  goods  even,  and  did  not  pretend 
that  he  had  authority  to  receive  payment;  leaving  to  the  de- 
fendant the  mere  voluntary  act  of  pa;^Tnent,  in  answer  to  the 
request,  "If  he  would  just  as  soon  pay  him  for  those  cigars  as 
not." 

"We  have  so  far  treated  the  case  as  if  nothing  else  appeared  on 
the  face  of  the  bill  of  goods  or  figured  in  the  transaction,  for  this 
is  the  most  favorable  treatment  of  the  case  for  the  defendant. 
We  might  omit  entirely  this  other  element  in  the  case,  if  it  were 
not  passing  over  evidence  of  authority  in  the  agent  to  receive 
pajTiient  in  this  particular  case,  by  construction  or  presump- 
tion, and  silently  sanctioning  a  judicial  practice  which  we  can- 
not approve.  On  the  face  of  the  bill  sent  to  the  defendant,  and 
directly  under  his  address,  there  appears  in  large,  legible  print, 
in  red  ink,  as  if  stamped  upon  it,  the  words,  "Agents  not  au- 
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thorized  to  collect."  Through  these  words,  lengthwise,  appears 
drawn  a  pen  line  in  dark  ink  as  an  erasure.  The  positive  testi- 
mony of  the  defendant  and  in  his  behalf  was  only  that  it  was 
not  there  when  the  bill  was  sent  to  the  defendant.  The  testi- 
mony of  the  defendant  and  in  his  behalf  was  only  that  it  was 
there  when  the  bill  was  paid,  and  that  neither  the  words  nor  the 
erasure  were  observed  when  it  was  received. 

It  might  well  be  said  that  there  was  no  contradiction  of  the 
testimony  of  the  plaintiffs  that  the  erasure  was  not  made  before 
the  bill  was  sent  to  the  defendant,  and  that  such  fact  was  at 
least  prima  facie  established.  Even  on  that  hypothesis,  the  Cir- 
cuit Court  refused  to  instruct  the  jury,  as  requested  by  the 
counsel  of  the  appellant,  that  these  \\^ords  were  notice  to  the  de- 
fendant whether  he  saw  them  or  not.  We  think  this  was  clearly 
erroneous.  If  these  words,  so  legible  and  prominent  on  the  face 
of  the  bill,  would  not  be  notice,  it  would  seem  to  be  impossible 
to  give  a  purchaser  such  a  notice.  By  all  authorities  he  must 
be  presumed  to  have  observed  these  words,  and  to  have  had  such 
notice,  when  they  were  so  prominent  on  the  face  of  a  bill  of 
goods  in  his  possession,  and  in  which  he  alone  was  interested  as 
purchaser.  It  might  as  well  be  said  that  the  contents  of  any 
written  or  printed  notice  of  any  kind,  or  for  any  purpose,  were 
not  presumed  to  have  been  brought  home  to  and  to  be  known  by 
a  party  on  his  receipt  of  the  notice.  It  is  the  law,  and  ought  to 
have  been  given  as  asked,  and  not  left  to  the  problematical  find- 
ing of  the  jury.  Mamlock  v.  Fairbanks,  46  Wis.  415.  (Omitting 
a  minor  point.) 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Judgment  reversed. 


Construction  of  Agents'  Authority  "to  Manage  a  Business." 
BROCKWAY  V.  MULLIN. 

46  New  Jersey  Law,  448,  50  Am.  Rep.  442.     1884. 

Action  to  recover  for  the  loss  of  a  wagon,  harness,  etc.     The 
agreement  under  which  they  were  furnished  was  made  with  the 


104  THE    EFFECT    OF    THE    RELATION. 

husband  of  appellant,  who  acted  as  her  agent  in  carrying  on  the 
hotel,  and  was  to  the  effect  that  horses  and  carriages  furnished 
to  guests  of  the  hotel  should  be  charged  to  the  hotel,  and  that 
Brockway,  as  such  agent,  was  to  be  responsible  for  their  safe 
keeping  and  return.  Brockway  ordered  the  horse,  wagon,  etc., 
for  a  guest,  who  absconded  with  them,  and  the  horse  only  was 
recovered. 

Reed,  J.  The  reason  relied  upon  for  the  reversal  of  this  judg- 
ment which  I  will  first  notice  is  that  there  is  no  evidence  in  the 
case  from  which  the  court  could  find  that  the  contract  set  out  in 
the  finding  of  the  court  was  entered  into  between  the  plaintiff 
and  Frank  S.  Brockway.  But  while  the  testimony  is  not  very 
clear,  yet  there  was,  in  that  of  the  plaintiff  detailing  the  con- 
versation between  himself  and  Frank  S.  Brockway  relative  to 
the  furnishing  of  carriages  to  the  guests  of  the  hotel,  [evidence] 
from  which  the  deduction  might  be  drawn  that  such  a  contract 
was  entered  into. 

The  next  reason,  and  the  important  reason,  is  that  such  a  con- 
tract, if  made,  did  not  bind  Mrs.  Brockway,  because  it  related 
to  a  matter  which  was  outside  of  the  agency  with  which  she  had 
invested  her  husband.  The  court  found  that  the  contract  into 
which  the  husband  entered  with  the  plaintiff  was,  that  he,  the 
husband,  as  the  agent  of  Mrs.  Brockway,  would  be  responsible 
for  the  safe  keeping  of  the  bailments,  and  to  pay  for  the  use  of 
them. 

The  authority  of  the  husband  w^as  to  manage  her  business  of 
keeping  a  hotel.  She  never  authorized  specially,  nor  had  she 
knowledge  of  the  arrangement  with  the  plaintiff  into  which  her 
husband  had  entered. 

To  support  the  case  of  the  plaintiff,  which  was  against  the 
wife  as  well  as  the  husband,  it  is  necessary  to  bring  the  contract 
of  the  husband  within  the  scope  of  the  general  authority  to  bind 
her  in  matters  appertaining  to  the  management  of  the  hotel  busi- 
ness. No  testimony  was  delivered  upon  the  trial  for  the  purpose 
of  showing  that  the  business  of  hotel  keeping  included  supply- 
ing teams  to  guests,  or  if  so,  upon  what  terms. 

The  court  below  must  have  held  that  it  was  a  matter  of  judi- 
cial knowledge  that  the  contract  was  made  concerning  a  matter 
within  range  of  the  business  in  which  the  wife  was  engaged. 
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Now,  the  legal  liability  of  a  hotel-keeper  is  to  furnish  lodging 
and  food  to  guests  and  their  accompanying  horses.  There  is  no 
legal  liability  to  furnish  horses  or  other  means  of  locomotion.  I 
am  at  a  loss  to  find  any  ground  for  holding  that  this  is  within 
the  occupation  of  the  wife  in  this  case. 

It  is  said  in  the  brief  of  plaintiff's  counsel  that  it  is  a  matter 
of  common  knowledge  that  no  well-regulated  hotel  could  do 
business  and  accommodate  the  public  without  making  some  such 
arrangement  as  this,  and  that  it  is  a  well-known  occurrence  for 
a  guest  who  wishes  a  horse  and  carriage  to  apply  at  the  desk, 
and  an  order  is  sent  to  the  livery  stable  keeper,  who  furnishes 
the  equipment  to  a  man  he  does  not  see,  and  so  has  no  means  of 
ascertaining  his  responsibility.  He  therefore  says  that  a  con- 
tract like  the  one  found  by  the  court  is  a  natural  and  necessary 
one  for  the  protection  of  the  livery-man. 

Suppose  this  be  admitted  and  it  be  for  the  purposes  of  this 
argument  assumed  that  this  is  such  a  familiar  transaction,  that 
it  rests  within  the  cognizance  of  every  one  without  proof  of  the 
fact,  yet  I  do  not  think  it  makes  in  favor  of  the  plaintiff's  case. 
It  only  shows  that  the  hotel,  for  the  convenience  of  a  guest,  com- 
municates with  some  one  who  furnishes  the  carriage.  So  also 
the  communication  is  made  with  an  express  company  or  railroad 
company  to  take  charge  of  a  guest's  luggage.  So  in  both  in- 
stances, the  charges  are  paid  at  the  desk  of  the  hotel  for  the 
guest  and  put  in  his  bill.  In  neither  is  it  Imown  that  the  pro- 
prietor of  the  hotel  assumes  the  character  of  an  expressman  or 
hirer  of  a  vehicle,  or  any  responsibility  for  the  performance  of 
the  duties  of  either.  And  this  usage  as  claimed  to  exist  within 
the  knowledge  of  every  one,  makes  the  guest,  and  not  the  hotel 
keeper,  the  bailee. 

If  this  be  so,  then  if  the  hiring  in  this  ease  was,  as  is  claimed, 
a  hiring  to  the  hotel  keeper,  it  was  not  within  the  scope  of  his 
business,  and  so  did  not  bind  the  principal.  If  it  was  a  hiring  to 
the  guest,  then  the  contract  of  the  husband  encounters  a  legal 
difficulty  in  the  shape  of  the  statute  of  frauds.  It  was  a  verbal 
contract  to  answer  for  the  default  or  miscarriage  of  another. 
Kirkham  v.  Marter,  2  Barn.  &  Aid.  613;  BrowTi  Stat.  Frauds, 
§  155.  Therefore,  to  recover  at  all,  it  was  essential  for  the  plain- 
tiff to  stand  upon  a  usage  for  hotel  keepers  to  hire  horses  to 
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their  guests.  For  it  is  perceived  that  if  he  was  the  bailee,  the 
letting  to  the  guest  was  a  new  bailment  in  which  he  was  the 
bailor.  If  a  part  of  the  business  of  a  hotelkeeper  is  to  let  horses 
to  his  guests,  and  by  reason  of  this  the  hotel  proprietor  is  bound 
for  a  hiring  of  a  horse  for  that  purpose,  with  a  contract  extend- 
ing the  liability  of  the  hirer  to  an  absolute  insurance,  it  is  dif- 
ficult to  perceive  the  limit  of  the  agent's  authority  in  this  direc- 
tion. 

If  he  can  hire,  he  can  purchase.  He  can  establish  a  stable 
with  an  unlimited  number  of  animals,  and  for  their  price  and 
food  and  attendance,  the  proprietor,  although  ignorant  of  the 
act,  will,  by  reason  of  the  general  authority  to  manage  the  busi- 
ness of  the  hotel  given  to  the  agent,  become  responsible.  I  think, 
as  the  case  stands  upon  the  record,  with  no  proof  that  the  trans- 
action concerning  which  this  contract  was  made  was  incident  to 
the  hotel  business,  and  with  the  fact  that  the  proprietress  was 
ignorant  of  the  transaction,  there  is  nothing  to  support  the 
agent's  authority  to  bind  her  by  such  an  agreement.  So  far  as 
appears,  it  was  neither  within  the  real  authority  nor  the  appear- 
ance of  authority  which  she  had  conferred  upon  him. 

Let  the  judgment,  so  far  as  it  affects  the  defendant  Josephine 
E.  Brockway,  be  set  aside. 

Judgment  set  aside. 


How  the  Agent's  Authority  is  to  he  Executed.    1.    In  General* 

THOMAS  V.  JOSLIN. 

30  Minn.  388.     1883. 

Berry,  J.  This  action  is  brought  to  enforce  specific  per- 
formance of  an  agreement  to  sell  and  convey  certain  land,  al- 
leged to  have  been  executed  by  Whitney,  as  agent  of  defendant, 
b}^  whom  the  land  was  owned. 

1.  As  to  the  fact  of  agency,  we  are  of  opinion  that  the  let- 
ters introduced  upon  the  trial,  and  which  compose  all  the  evi- 
dence in  the  premises,  constitute  Wihitney  defendant's  agent  to 

*See  Sec.  593.  Vol.  5,  Cyclopedia  of  Law. 
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sell  the  land  for  $2,500  cash,  subject  to  Miller's  lease,  and  for 
a  compensation  of  $50.  They  do  not  purport  to  be  a  contract 
directly  with  the  plaintiff,  the  alleged  vendee,  to  sell  to  him, 
but  an  authority  to  Whitney  to  enter  into  a  contract  of  sale 
with  some  one. 

2.  The  seal  which  Whitney  affixed  to  the  agreement  was  un- 
authorized, because  Whitney's  authority  to  sell  was  not  under 
seal;  but  it  may  be  rejected  as  a  separable  excess  of  authority, 
and  the  agreement  stand  as  a  simple  contract:  Dickerman  v. 
Ashton,  21  Minn.  538;  Long  v.  Hartwell,  34  N.  J.  Law,  116; 
Lawrence  v.  Taylor,  5  Hill,  107, 

3.  The  agreement  executed  assumes  to  bind  defendant  to 
convey  the  land  ''in  fee  simple,  and  with  a  perfect  title,  free 
from  all  incumbrances."  This  is  in  excess  of  the  authority  con- 
ferred upon  Whitney  to  make  a  sale  subject  to  the  Miller  lease. 
"Where  there  is  a  complete  execution  of  a  power,  and  some- 
thing ex  abundanti  added,  which  is  improper,  there  the  execu' 
tion  shall  be  good,  and  only  the  excess  void;  but  where  not  a 
complete  execution  of  a  power,  where  the  boundaries  between 
the  excess  and  execution  are  not  distinguishable,  it  will  be 
bad:"  Alexander  v.  Alexander,  2  Ves.  640,  644;  Ewell's 
Evans  on  Agency,  170;  Story  on  Agency,  §§  165-168;  Sugden 
on  Powers,  c.  9,  §  2.  The  instrument  executed  by  Whit- 
ney is  not  an  agreement  for  a  sale  and  conveyance  subject  to  the 
Miller  lease,  with  something  superadded  in  excess  of  Whitney's 
authority,  in  which  case  the  excess  might  be  rejected,  and  the 
rest  of  the  agreement  sustained.  But  the  thing  ostensibly  con- 
tracted for  is  entirely  different  from  that  authorized,  and  there- 
fore the  purported  agreement  is  not  a  "complete  execution  of 
the  power,"  and,  by  consequence,  not  the  agreement  of  Whit- 
ney's constituent,  the  defendant.  Upon  the  facts  as  they  now 
appear,  the  agreement  is,  therefore,  under  the  rule  above  enun- 
ciated,  bad  and  not  enforceable. 

Order  affirmed. 
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How  the  Agent's  Authority  is  to  he  Executed.    2 — In  the  Case 
of  Sealed  Instruments* 

BRIGGS  V.  PARTRIDGE. 
64  New  York  357,  21  Am.  Rep.  617.     1876. 

Appeal  by  plaintiff  from  judgment  of  the  General  Term  af- 
firming a  judgment  below  for  defendant.  The  action  was 
brought  to  recover  money  claimed  to  be  due  upon  a  contract  for 
the  purchase  of  lands.  According  to  the  complaint  and  the  evi- 
dence offered,  it  appeared  that  defendant  had  by  parol,  con- 
stituted one  Hurlburd  his  agent,  for  the  purpose  of  purchasing 
the  lands  in  question  belonging  to  the  plaintiff;  that  thereupon 
Hurlburd,  without  disclosing  the  agency,  entered  into  a  contract 
under  seal  with  plaintiff,  whereby  he  agreed  to  purchase  such 
lands  at  a  specified  price:  the  contract  was  executed  by  Hurl- 
burd in  his  own  name,  and  the  plaintiff  did  not  at  the  time  know 
that  the  defendant  was  the  real  principal  in  the  matter ;  a  small 
part  only  of  the  purchase  money  was  paid.  Plaintiff  in  his 
complaint  avowed  himself  ready  to  execute  a  good  and  sufficient 
deed.     Such  other  facts  as  are  material  appear  in  the  opinion. 

Andrews,  J.  The  defendant  was  not  a  party  to  the  agree- 
ment for  the  sale  and  purchase  of  the  land.  He  did  not  sign  it 
himself,  nor  did  it  purport  to  have  been  executed  for  him  by 
Hurlburd.  His  name  does  not  appear  in  it,  and  there  is  nothing 
upon  the  face  of  the  agreement  to  indicate  that  he  was  in  any 
way  connected  with  or  interested  in  the  purchase.  The  cove- 
nants in  the  agreement  are  solelj^  between  the  plaintiff  and 
Hurlburd.  The  former  covenants  to  sell  and  convey  the  lands 
to  Hurlburd,  and  Hurlburd  covenants  to  purchase  and  pay 
the  purchase  money  as  stipulated.  The  defendant  took  no  part 
in  the  negotiation  of  the  agreement,  and  the  plaintiff,  when  he 
made  and  executed  it,  had  no  knowledge  that  Hurlburd  was  act- 
ing as  the  agent  of  the  defendant.     The  agreement  was  under 


*See  Sec.  594,  Vol.  5,  Cyclopedia  of  Law.  The  rule  is  not  so  strict 
in  the  case  of  public  officers  or  agents  in  the  exercise  of  their  official 
duties.  See  Hodgson  v.  Dexter,  1  Cranch.,  346;  Knight  v.  Clark,  48 
N.  J.  L.  22. 


BRIGGS  V.  PARTRIDGE.  109 

seal,  each  party  affixing  his  own  seal  to  the  instrument.  Hurl- 
burd,  the  apparent  purchaser,  was  in  fact  acting  in  the  trans- 
action as  the  agent  of  the  defendant,  his  undisclosed  principal, 
under  an  oral  authority  to  enter  into  the  contract  in  his  behalf ; 
and  the  defendant  furnished  the  money  to  make  the  down  pay- 
ment to  the  broker  who  negotiated  the  sale. 

This  action  is  brought  by  plaintiff  upon  the  agreement  to  re- 
cover the  unpaid  purchase  money,  and  it  is  sought  to  enforce  it 
against  the  defendant  as  the  real  purchaser  and  party,  upon 
the  ground  that  Hurlburd,  the  nominal  purchaser,  was  acting 
for  him  and  by  his  authority  in  the  transaction.  The  real  ques- 
tion is,  can  the  vendor,  in  a  sealed  executory  agreement,  inter 
partes,  for  the  sale  of  land,  enforce  it  as  the  simple  contract  of 
a  person  not  mentioned  in  or  a  party  to  the  instrument,  on  proof 
that  the  vendee  named  therein,  and  who  signed  and  sealed  it  as 
his  contract,  had  oral  authority  for  such  third  person  to  enter 
into  the  contract  of  purchase,  and  acted  as  his  agent  in  the 
transaction,  and  can  the  vendor  on  this  proof,  there  having  been 
no  default  on  his  part,  and  he  being  ready  and  willing  to  con- 
vey, recover  of  such  third  person  the  unpaid  purchase-money? 
This  question  here  arises  in  a  case  where  the  vendor,  so  far 
as  it  appears,  has  remained  in  possession  of  the  land,  and  where 
no  act  of  ratification  of  the  contract  by  the  undisclosed  prin- 
cipal has  been  sho\vn. 

It  is  not  disputed,  and  indeed  it  cannot  be,  that  Hurlburd  is 
bound  to  the  plaintiff  as  covenanter,  upon  the  covenants  iu  the 
agreement.  He  covenants  for  himself  and  not  for  another,  to 
pay  the  purchase  money,  and  by  his  own  seal  fixes  the  character 
of  the  obligation  as  a  specialty.  He  is  liable  to  perform  the  con- 
tract irrespective  of  the  fact  whether  it  can  be  enforced  against 
his  nominal  principal.  On  the  other  hand,  it  is  equally  clear 
that  Hurlburd 's  covenant  cannot  be  treated  as  or  made  the 
covenant  of  the  defendant.  Those  persons  only  can  be  sued  on 
an  indenture  who  are  named  as  parties  to  it,  and  an  action  will 
not  lie  against  one  person  on  a  covenant  which  purports  to  have 
been  made  by  another.  Beckham  v.  Drake,  9  M.  &  W.  79 ;  Spen- 
cer V.  Field,  10  Wend.  (N.  Y.)  88;  Townsend  v.  Hubbard,  4 
Hill  (N.  Y.),  351. 

In  the  case  last  cited,  it  was  held  that  where  an  agent  duly 
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authorized  to  enter  into  a  sealed  contract  for  the  sale  of  land 
of  his  principal,  had  entered  into  a  contract  under  his  own  name 
and  seal,  intending  to  execute  the  authority  conferred  upon  him, 
the  principals  could  not  treat  the  covenants  made  by  the  agents 
as  theirs,  although  it  clearly  appeared  in  the  body  of  the  con- 
tract that  the  stipulations  were  intended  to  be  between  the  prin- 
cipals and  the  purchasers,  and  not  between  the  vendees  and  the 
agent.  The  plaintiffs  in  that  case  were  the  owners  of  the  land 
embraced  in  the  contract,  and  brought  their  action  in  covenant 
to  enforce  the  covenant  of  the  vendees  to  pay  the  purchase- 
money,  and  the  court  decided  that  there  was  no  reciprocal  cove- 
nant on  the  part  of  the  vendors  to  sell,  and  that  for  want  of 
mutuality  in  the  agreement  the  action  could  not  be  maintained. 

It  is  clear,  that  unless  the  plaintiff  can  pass  by  the  persons 
with  whom  he  contracted,  and  treat  the  contract  as  the  simple 
contract  of  the  defendant,  for  whom  it  now  appears  that  Hurl- 
burd  was  acting,  this  action  must  fail.  The  plaintiff  invokes  in 
his  behalf  the  doctrine  that  must  now  be  deemed  to  be  the  set- 
tled law  of  this  court,  and  which  is  supported  by  high  authority 
elsewhere,  that  a  principal  may  be  charged  upon  a  written  parol 
executory  contract  entered  into  by  an  agent  in  his  own  name, 
within  his  authority,  although  the  name  of  the  principal  does 
not  appear  in  the  instrument,  and  was  not  disclosed,  and  the 
party  dealing  with  the  agent  supposed  that  he  was  acting  for 
himself,  and  this  doctrine  obtains  as  well  in  respect  to  contracts 
which  are  required  to  be  in  Avriting,  as  to  those  where  a  writing 
is  not  essential  to  their  validity.  Higgins  v.  Senior,  8  M.  &  W. 
834;  Truman  v.  Loder,  11  Ad.  &  El.  594;  Dykers  v.  Townsend, 
24  N.  T.  61 ;  Coleman  v.  Bank,  53  N.  Y.  393 ;  Ford  v.  Williams, 
21  How.  (U.  S.)  289;  Huntington  v.  Knox,  7  Cush.  (Mass.) 
371;  The  Eastern  R.  R.  Co.  v.  Benedict,  5  Gray,  (Mass.)  566, 
66  Am.  Dec.  384;  Hubbert  v.  Borden,  6  Whart.  (Pa.)  91; 
Browning  v.  Insurance  Co.,  L.  R.  5  P.  C.  263 ;  Calder  v.  Dobell, 
L.  R.  6  C.  P.  486.    Story  on  Agency,  148,  160. 

It  is,  doubtless,  somewhat  difficult  to  reconcile  the  doctrine 
here  stated  with  the  rule  that  parol  evidence  is  inadmissible  to 
change,  enlarge  or  vary  a  written  contract,  and  the  argument 
upon  which  it  is  supported  savors  of  subtlety  and  refinement. 
In  some  of  the  earlier  cases  the  doctrine  that  a  written  contract 
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of  the  agent  could  be  enforced  against  the  principal  was  stated, 
with  the  qualification  that  it  applied  when  it  could  be  collected 
from  the  whole  instrument,  that  the  intention  was  to  bind  the 
principal.  But  it  will  appear,  from  an  examination  of  the  cases 
cited  that  this  qualification  is  no  longer  regarded  as  an  essential 
part  of  the  doctrine.  Whatever  ground  there  may  have  been 
originally  to  question  the  legal  soundness  of  the  doctrine  re- 
ferred to,  it  is  now  too  firmly  established  to  be  overthrown,  and 
I  am  of  the  opinion  that  the  practical  effect  of  the  rule  as  now 
declared  is  to  promote  justice  and  fair  dealing. 

There  is  a  well  recognized  exception  to  the  rule  in  the  case  of 
notes  and  bills  of  exchange,  resting  upon  the  law  merchant. 
Persons  dealing  with  negotiable  instruments  are  presumed  to 
take  them  on  the  credit  of  the  parties  whose  names  appear  upon 
them;  and  a  person  not  a  party  cannot  be  charged  upon  proof 
that  the  ostensible  party  signed  or  endorsed  as  his  agent.  Barker 
v.  Mechanics'  Ins.  Co.,  3  Wend.  (N.  Y.)  94,  20  Am.  Dec.  6':4; 
Pentz  V.  Stanton,  10  Id.  271,  35  Am.  Dee.  558 ;  DeWitt  v.  Wal- 
ton, 9  N.  Y.  570 ;  Stackpole  v.  Arnold,  11  Mass.  27,  6  Am.  Dec. 
150 ;  Eastern  R.  R.  v.  Benedict,  supra;  Beckham  v.  Drake,  9  M. 
&  W.  70.  That  Hurlburd  had  oral  authority  from  the  defend- 
ant to  enter  into  a  contract  for  the  purchase  of  the  land,  and 
that  he  was  acting  for  the  defendant  in  making  it  is  admitted; 
and  if  the  contract  had  been  a  simple  contract  and  not  a 
specialty  the  defendant  would,  I  think,  have  been  bound  by  it 
within  the  authorities  cited. 

No  question  would  arise  under  the  statute  of  frauds,  for  the 
statute  prescribing  what  shall  be  necessary  to  make  a  valid  con- 
tract for  the  sale  of  land  requires  only  that  the  contract,  or  some 
note  or  memorandum  thereof  expressing  the  consideration, 
should  be  in  writing  and  subscribed  by  the  party  to  whom  the 
sale  is  to  be  made,  or  his  agent  lawfully  authorized.  2  R.  S.  135, 
§§  8,  9.  In  this  case  the  contract  was  signed  by  the  vendors; 
and  even  if  it  had  been  executed  on  their  part  by  an  agent  pur- 
suant to  an  oral  authority,  it  would  have  been  a  valid  execu- 
tion within  the  statute.  Lawrence  v.  Taylor,  5  Hill,  (N.  Y.) 
113 ;  Worrall  v.  Munn,  5  N.  Y.  229,  55  Am.  Dec.  330.  But  the 
vendee's  contract  need  not  be  in  writing.  McCrea  v.  Purmort, 
16  Wend.  (N.  Y.)  469,  30  Am.  Dec.  103, 
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We  return  then  to  the  question  originally  stated.  Can  a  con- 
tract under  seal,  made  by  an  agent  in  his  own  name  for  the  pur- 
chase of  the  land,  be  enforced  as  the  simple  contract  of  the  real 
principal  when  he  shall  be  discovered.  No  authority  for  this 
broad  proposition  has  been  cited.  There  are  cases  which  hold 
that  when  a  sealed  contract  has  been  executed  in  such  form,  that 
it  is  in  law,  the  contract  of  the  agent  and  not  of  the  principal, 
but  the  principal's  interest  in  the  contract  appears  upon  its  face 
and  he  has  received  the  benefit  of  performance  by  the  other 
party  and  has  ratified  and  confirmed  it  by  acts  in  pais,  and  the 
contract  is  one  which  would  have  been  valid  without  a  seal,  the 
principal  may  be  made  liable  in  assumpsit  upon  the  promise 
contained  in  the  instrument,  which  may  be  resorted  to  to  ascer- 
tain the  terms  of  the  agreement.  Randall  v.  Van  Vechten,  19 
Johns.  (N.  Y.)  60,  10  Am.  Dec.  193;  DuBois  v.  Canal  Co.,  4 
Vrend.  285;  Lawrence  v.  Taylor,  supra.  See  also  Evans  v.  "Wells, 
22  Wend.  321;  Worrall  v.  Munn,  supra;  Story  on  Agency, 
§  277 ;  1  Am.  Lead.  Cas.  735,  note. 

The  plaintiff's  agreement  in  this  case  was  with  Hurlburd  and 
not  with  the  defendant.  The  plaintiff  has  recourse  against 
Hurlburd  on  his  covenant,  which  was  the  only  remedy  which 
he  contemplated  when  the  agreement  was  made.  No  ratification 
of  the  contract  by  the  defendant  is  shown.  To  change  it  from  a 
specialty  to  a  simple  contract,  in  order  to  char^.  the  defendant 
is  to  make  a  different  contract  from  the  one  the  parties  intended. 
A  seal  has  lost  most  of  its  former  significance,  but  the  distinc- 
tion between  specialties  and  simple  contracts  is  not  obliterated. 
A  seal  is  still  evidence,  though  not  conclusive,  of  a  consideration. 
The  rule  of  limitation  in  respect  to  the  two  classes  of  obligations 
is  not  the  same.  We  find  no  authority  for  the  proposition  that 
a  contract  under  seal  may  be  turned  into  simple  contract  of  a 
person  not  in  any  way  appearing  on  its  face  to  be  a  party  to  or 
interested  in  it,  on  proof  dehors  the  instrument  that  the  nominal 
party  was  acting  as  the  agent  of  another,  and  especially  in  the 
absence  of  any  proof  that  the  alleged  principal  has  received  any 
benefit  from  it,  or  has  in  any  way  ratified  it,  and  we  do  not  feel 
at  liberty  to  extend  the  doctrine  applied  to  simple  contracts 
executed  by  an  agent  for  an  unnamed  principal  so  as  to  embrace 
this  case.     The  general  rule,  is  declared  by  Shaw,  C.  J.,  in 
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Huntington  v.  Knox,  7  Cush.  ( Mass. )  374 :  ' '  Where  a  contract 
is  made  by  deed,  under  seal,  on  technical  grounds,  no  one  but  a 
party  to  the  deed  is  liable  to  be  sued  upon  it,  and,  therefore,  if 
made  by  an  attorney  or  agent,  it  must  be  made  in  the  name  of 
the  principal  in  order  that  he  may  be  a  party,  because  otherwise 
he  is  not  bound  by  it." 

The  judgment  of  the  general  term  should  be  affirmed. 

All  concur.  Judgment  affirmed. 


How  the  Agent's  Authority  is  to  be  Executed.    3 — In  the  Case 
of  Simple  Contracts* 

TUCKER  MFG.  CO.  v.  FAIRBANKS. 

98  Mass.  101.     1867. 

Contract  against  David  Fairbanks  &  Co.  as  drawers  of  the 
following  bill  of  exchange:  ''Boston,  March  23,  1866.  $4,469.76. 
Two  montlis  after  date  pay  to  the  order  of  Messrs.  Hiram 
Tucker  &  Co.  $4,469.76,  value  received,  and  charge  the  same  to 
account  of  "David  Fairbanks  &  Co., 

"Agts.  Piscataqua  F.  &  M.  Ins.  Co. 

"To  Piscataqua  F.  &  M.  Ins.  Co.,  So.  Berwick,  Me." 

Across  the  face  of  the  draft  was  written,  "Accepted  for  the 
Treasurer,  David  Fairbanks,  President;"  and  on  the  back, 
"Payable  in  Boston,  Hiram  Tucker  &  Co." 

Trial  by  jury  was  waived,  and  the  case  heard  by  Foster,  J., 
who  found  the  following  facts :  The  signatures  of  all  the  parties 
to  the  bill  were  proved  or  admitted.  It  was  actually  made  and 
delivered  to  the  officers  of  the  plaintiff  corporation,  and  ac- 
cepted by  them  on  the  3d  of  April,  1866,  in  payment  and  satis- 
faction of  the  amount  of  a  loss  by  fire,  due  on  a  policy  of  insur- 
ance effected  by  Hiram  Tucker  &  Co.  in  the  Piscataqua  Fire  and 
Marine  Insurance  Company,  which  had  been  ascertained  on 
the  23d  of  March,  and  was  payable  sixty  days  afterward,  and 
had  been  assigned  by  Hiram  Tucker  &  Co.  to  the  plaintiffs  on 
the  26th  of  March.     The  plaintiffs  had  full  knowledge  of  all 

*See  Sec.  595,  Vol.  5,  Cyclopedia  of  Law. 
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the  circumstances  under  which  the  bill  was  made.  The  insur- 
ance company,  at  the  time  of  delivering  it,  took  from  the  plain- 
tiffs' treasurer  this  receipt:  "Piscataqua  Fire  and  Marine  Ins. 
Co.,  Treasurer's  Office,  So.  Berwick,  Me.,  April  3,  1866. 
$4,469.76.  Received  of  the  Piscataqua  Fire  and  Marine  Insur- 
ance Company  $4,469.76,  in  full  for  loss  and  damage  to  my 
property  by  fire  on  the  19th  of  March,  1866,  insured  by  policy 
No.  16,907  in  said  company.    Tucker  Manufacturing  Co. 

"R.  S.  Fay,  Treas." 

No  evidence  was  offered  of  any  fraud  attending  the  making 
of  the  bill.  The  defendants  offered  parol  evidence  tending  to 
show  that  it  was  not  expected  or  intended  that  they  should  be 
liable  on  the  bill,  that  it  was  given  only  to  settle  the  loss,  and 
was  supposed  and  expected  by  both  parties  to  create  a  debt 
against  no  one  but  the  insurance  company.  But  the  Judge  ex- 
cluded such  evidence,  and  held  that  the  question  of  the  defend- 
ant's liability  must  be  determined  by  the  instrument  itself. 

The  insurance  company  were  a  corporation  established  by  the 
laws  of  Maine,  having  their  office  at  South  Berwick  in  that 
State.  The  bill  was  never  presented  to  them  there  for  accept- 
ance, and  no  regular  notice  of  its  non-payment  was  given  to  the 
defendants.  The  defendants  had  no  funds  in  the  hands  of  the 
insurance  company  when  the  bill  was  made  or  ever  afterward. 
It  was  proved  that  the  draft  was  made  and  delivered  in  Boston 
at  the  office  of  the  defendants,  who  were  the  general  agents  of 
the  insurance  company,  and  one  of  them,  David  Fairbanks,  its 
president,  and  the  agent  appointed  to  receive  service  of  process 
in  Massachusetts,  under  the  Gen.  Sts.  c.  58,  §  68;  that  at  the 
time  of  its  execution  one  of  the  defendants  was  asked  where  it 
would  be  paid,  and  replied  "in  Boston,"  and  requested  the 
plaintiff  to  keep  it  there  and  not  send  it  to  Maine  for  collec- 
tion; that  before  it  came  due  one  of  the  defendants  told  the 
plaintiff  that  it  would  not  be  paid  at  maturity,  but  he  hoped 
it  would  be  paid  eventually;  that  on  the  last  day  of  grace  the 
defendants  were  informed  by  the  plaintiff  that  it  was  in  the 
Union  Bank  in  Boston,  and  one  of  them  answered  that  it  would 
not  be  paid. 

Upon  these  facts  the  presiding  Judge  found  that  due  present- 
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ment  and  notice  had  been  waived  by  the  defendants;  and  re- 
served the  question,  whether  the  facts  warranted  this  finding, 
whether  the  defendants  were  liable  personally  as  drawers  on  the 
face  of  the  bill,  and  whether  the  parol  evidence  offered  by  them 
should  be  received,  for  the  consideration  of  the  full  Court,  ac- 
cording to  whose  opinion  judgment  was  to  be  entered  for  the 
plaintiff,  or  for  the  defendant,  or  a  new  trial  ordered. 

Gray,  J.  1.  The  facts  proved  at  the  trial  were  amply  suf- 
jBcient  to  warrant  the  finding  that  presentment  for  acceptance 
and  notice  of  non-payment  had  been  waived.  The  defendants 
knew  that  the  bill  would  not  be  paid  at  maturity,  and  so  in- 
formed the  plaintiffs;  and  the  plaintiffs  had  the  right  to  rely 
upon  the  information  so  received  and  omit  a  useless  ceremony 
which  could  be  of  no  benefit  to  themselves  or  to  the  defendants : 
Brett  V.  Levett,  13  East,  213;  Barker  v.  Parker,  6  Pick.  80; 
Spencer  v.  Harvey,  17  "Wend.  489. 

2.  It  is  equally  clear  that  the  liability  of  the  defendants  as 
drawers  of  a  negotiable  instrument  must  be  determined  from 
the  instrument  itself.  This  is  too  well  settled  to  admit  of  dis- 
cussion. There  is  no  distinction  in  this  respect  between  the 
drawer  of  a  bill  of  exchange  and  the  maker  of  a  promissory 
note:  Bank  of  British  North  America  v.  Hooper,  5  Gray  567; 
Bass  V.  0  'Brien,  12  Gray  481 ;  Slawson  v.  Loring,  5  Allen  342 ; 
Barlow  v.  Congregational  Society  in  Lee,  8  Allen  460;  Arnold 
V.  Sprague,  34  Verm.  402;  Met.  Con.  108. 

3.  The  question  whether  the  defendants  are  liable  upon  the 
face  of  the  bill  requires  more  consideration.  The  difficulty  is 
not  in  ascertaining  the  general  principles  which  must  govern 
cases  of  this  nature,  but  in  applying  them  to  the  different  forms 
and  shades  of  expression  in  particular  instruments.  In  order 
to  exempt  an  agent  from  liability  upon  an  instrument  executed 
by  him  within  the  scope  of  his  agency,  he  must  not  only  name 
his  principal,  but  he  must  express  by  some  form  of  words  that 
the  writing  is  the  act  of  the  principal,  though  done  by  the  hand 
of  the  agent.  If  he  expresses  this,  the  principal  is  bound,  and 
the  agent  is  not.  But  a  mere  description  of  the  general  rela- 
tion or  ofiflce  which  the  person  signing  the  paper  holds  to 
another  person  or  to  a  corporation,  without  indicating  that  the 
particular  signature  is  made  in  the  execution  of  the  office  and 
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agency,  is  not  sufficient  to  charge  the  principal  or  to  exempt 
the  agent  from  personal  liability.  Amid  the  great  variety  of 
language  which  may  be  used  by  merchants  in  haste  or  thought- 
lessness, ignorant  or  unmindful  of  legal  rules,  or  not  antici- 
pating the  importance  of  holding  one  party  rather  than  the 
other  responsible,  it  must  often  happen  that  cases  fall  very  near 
the  dividing  line;  and,  in  order  to  maintain  uniformity  of  de- 
cision, it  is  necessary  for  the  Court  to  refer  to  the  cases  already 
adjudicated,  especially  within  its  own  jurisdiction. 

The  authority  which  at  first  sight  seems  most  strongly  to  sup- 
port the  position  of  the  defendants  is  that  of  Ballon  v.  Talbot, 
16  Mass.  461,  in  which  a  note  signed  "Joseph  Talbot,  agent  for 
David  Perry,"  was  held  not  to  bind  Talbot  personally.  That 
case  has  since  been  recognized  and  followed  in  this  Common- 
wealth: Jefts  V.  York,  4  Cush.  372;  Page  v.  Wight,  14  Allen, 
182.  But  the  important  and  effective  word  in  Ballon  v.  Talbot 
was  not  the  word  "agent,"  nor  the  name  of  the  principal,  but 
the  connecting  word  "for,"  which  might  indeed  indicate  merely 
the  relation  which  the  agent  held  to  the  principal;  but  which 
was  equally  apt  to  express  the  fact  that  the  act  was  done  in 
behalf  of  the  principal,  in  the  same  manner  as  if  the  words  had 
been  transposed  thus:  "For  David  Perry,  Joseph  Talbct, 
agent."  See  Deslandes  v.  Gregory,  2  El.  &  El.  602.  This  is 
made  manifest  by  considering  that  if  the  word  "agent"  had 
been  wholly  omitted,  and  the  form  of  the  signature  had  been 
simply  "Joseph  Talbot,  for  David  Perry,"  or  "for  David  Perry, 
Joseph  Talbot,"  it  would  have  been  well  executed  as  the  con- 
tract of  the  principal,  even  if  it  had  been  under  seal,  and  of 
course  not  less  so  in  the  case  of  a  simple  contract :  Long  v.  Col- 
burn,  11  Mass.  97 ;  Emerson  v.  Providence  Hat  IManufacturing 
Co.,  12  Mass.  237 ;  Mussey  v.  Scott,  7  Cush.  215 ;  Met.  Con.  105, 
110. 

On  the  other  hand,  in  Hills  v.  Bannister,  8  Cowen,  31,  a  note 
signed  by  two  persons,  with  the  addition  "Trustees  of  Union 
Religious  Society,  Phelps"  (who  were  a  legal  corporation),  was 
held  to  bind  the  signers  personally;  and  in  Barker  v.  Mechanic 
Insurance  Co.,  3  Wend.  94,  a  note  signed  "John  Franklin,  Pres- 
ident of  the  Mechanic  Fire  Insurance  Company,"  was  held  on 
demurrer  not  to  be  the  note  of  the  company,  although  alleged 
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to  have  been  made  within  the  authority  of  the  president  and 
the  scope  of  the  legitimate  business  of  the  corporation ;  the  Court 
saying :  "In  this  case,  there  is  an  averment  that  the  president 
was  lawfully  authorized;  but  it  does  not  appear  that  he  acted 
under  that  authority ;  he  does  not  say  that  he  signs  for  the  com- 
pany; he  describes  himself  as  president  of  the  company,  but 
to  conclude  the  company  by  his  acts  he  should  have  contracted 
in  their  name,  or  at  least  on  their  behalf."  The  variation  be- 
tween the  words  "for"  and  "of"  seems  at  first  view  slight; 
but  in  the  connection  in  which  they  are  used  in  signatures  of 
this  kind  the  difference  is  substantial.  "Agent  of"  or  "presi- 
dent of "  a  corporation  named  simply  designates  a  personal  re- 
lation of  the  individual  to  the  corporation.  "Agent  for"  a  par- 
ticular person  or  corporation  may  designate  either  the  general 
relation  which  the  person  signing  hands  to  another  party,  or 
that  the  particular  act  in  question  is  done  in  behalf  of  and  as 
the  very  contract  of  that  other ;  and  the  Court,  if  such  is  mani- 
festly the  intention  of  the  parties,  may  construe  the  words  in 
the  latter  sense.  But  even  "agent  for"  has  been  held  under 
some  circumstances  a  mere  descriptio  personce  of  the  agent,  as 
in  De  Witt  v.  Walton,  5  Shelden,  570,  in  which  the  name  fol- 
lowing these  words  was  not  the  proper  name  of  the  principal, 
but  the  name  of  a  newspaper  which  the  agent  carried  on  in  the 
principal's  behalf,  and  a  note  signed  "David  Hoyt,  agent  for 
The  ChurcJiman,"  was  held  to  be  the  note  of  Hoyt  and  not  of 
his  principal;  and  in  Shattuck  v.  Eastmaj,  12  Allen,  369,  in 
which  it  was  held  that  a  paper  in  the  form  of  a  receipt,  signed 
"Robert  Eastman,  Agent  for  Ward  6,  Lowell,  Mass.,"  if  exe- 
cuted under  such  circumstances  as  to  amount  to  a  contract, 
might  be  binding  on  the  agent  personally.  In  Fiske  v.  Eldridge, 
12  Gray,  474,  in  a  careful  review  of  the  cases  by  Mr.  Justice 
Dewey,  the  New  York  decisions  above  mentioned  were  quoted 
with  approval,  and  a  note  signed  "John  T.  Eldridge,  Trustee  of 
Sullivan  Railroad,"  was  held  to  be  the  personal  note  of  El- 
dridge. In  Haverhill  Insurance  Co.  v.  Newhall,  1  Allen,  130,  a 
note  signed  "Cheever  Newhall,  President  of  the  Dorchester 
Avenue  Railroad  Company,"  was  held  to  bind  Newhall  per- 
sonally, although  given  by  him  to  an  insurance  company  (as 
was  expressed  in  the  note  itself)   in  consideration  of  a  policy 
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issued  to  the  railroad  corporation,  which  he  was  in  fact  author- 
ized to  obtain  and  sign  the  note  for.  See,  also,  Fullam  v.  West 
Brookfield,  9  Allen,  1;  Morell  v.  Codding,  4  AUen,  403;  Tan- 
ner V.  Christian,  4  El.  &  Bl.  591 ;  Parker  v.  Winslow,  7  El.  & 
Bl.  942 ;  Price  v.  Taylor,  5  H.  &  N.  540 ;  Bottomley  v.  Fisher,  1 
H.  &  C.  211. 

This  case  is  not  distinguishable  from  those  just  stated.  It 
differs  from  Ballou  v.  Talbot,  in  omitting  the  word  "for"  (the 
only  evidence,  contained  in  the  note  there  sued  on,  that  it  was 
made  in  behalf  of  the  principal),  leaving  the  words  "Agts.  Pis- 
cataqua  F.  &  M.  Ins.  Co."  as  a  mere  description  of  the  per- 
sons signing  this  bill.  The  cases  of  Mann  v.  Chandler,  9  Mass. 
335;  Despatch  Line  of  Packets  v.  Bellamy  Manufacturing  Co., 
12  N.  H.  205,  and  Johnson  v.  Smith,  21  Conn.  627,  cannot  avail 
the  defendants  against  the  later  decisions  of  this  Court.  See 
12  Gray,  476;  8  Allen,  461,  462.  The  name  of  the  principal 
does  not  appear  in  the  body  of  the  bill.  The  address  of  the 
bill  to  the  corporation  and  the  request  to  them  to  charge  the 
amount  to  the  account  of  the  drawers  have  certainly  no  ten- 
dency to  show  that  the  drawers  are  the  same  as  the  corpora- 
tion, the  drawees.  The  fact  that  the  bill  was  delivered  to  the 
plaintiffs  by  the  insurance  company,  as  shown  by  the  contem- 
poraneous receipt,  does  not  make  it  the  less  the  promise  of  the 
signers.  The  defendants  must  therefore  be  held  personally  re- 
sponsible as  the  drawers  of  the  bill. 

Judgment  for  the  plaintiffs. 


CHAPTER  IV. 

THE  RIGHTS,  DUTIES  AND  LIABILITIES  SPRINGING  FROM 
THE  RELATION.* 

1.    Duties  and  Liabilities  of  the  Agent  to  his  Principal — Good 
Faith — Obedience  to  Instructions,  Notice,  etc. 

THE  PEOPLE  V.  TOWNSHIP  BOARD. 
11  Michigan,  222.    1863. 

Application  for  mandamus  to  compel  the  township  to  issue 
bonds  to  pay  for  work  done  under  a  contract  to  improve  a  har- 
bor. Defense  that  the  contract  was  void  because  four  of  the 
Board  who  let  the  contract  were  among  the  contractors  for  do- 
ing the  work. 

IManning,  J.  Four  of  the  relators,  who  took  the  contract  to 
build  the  piers,  were  members  of  the  board  of  freeholders  or- 
ganized under  the  act  for  the  purposes  therein  mentioned,  and 
that  let  the  contract  on  behalf  of  the  public.  So  careful  is  the 
law  in  guarding  against  the  abuse  of  fiduciary  relations,  that  it 
will  not  permit  an  agent  to  act  for  himself  and  his  principal  in 
the  same  transaction,  as  to  buy  of  himself,  as  agent,  the  prop- 
erty of  his  principal,  or  the  like.  All  such  transactions  are 
void,  as  it  respects  his  principal,  unless  ratified  by  him  with  a 
full  knowledge  of  all  the  circumstances.  To  repudiate  them  he 
need  not  show  himself  damnified.  Whether  he  has  been  or  not 
is  immaterial.  Actual  injury  is  not  the  principle  the  law  pro- 
ceeds on  in  holding  such  transactions  void.  Fidelity  in  the 
agent  is  what  is  aimed  at,  and  as  a  means  of  securing  it  the 
law  will  not  permit  the  agent  to  place  himself  in  a  situation  in 
which  he  may  be  tempted  by  his  own  private  interest  to  disre- 
gard that  of  his  principal.  Hence,  the  law  will  not  permit  an 
administrator  to  purchase  at  a  public  sale  by  himself,  property 
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of  the  estate  on  which  he  has  administered;  or  a  guardian  the 
property  of  his  ward,  when  sold  by  himself. 

All  public  officers  are  agents,  and  their  official  powers  ,are 
fiduciary.  They  are  trusted  with  public  functions  for  the  good 
of  the  public ;  to  protect,  advance  and  promote  its  interests,  and 
not  their  own.  And  a  greater  necessity  exists  than  in  private 
life  for  removing  from  them  every  inducement  to  abuse  the 
trust  reposed  in  them,  as  the  temptations  to  which  they  are 
sometimes  exposed  are  stronger,  and  the  risk  of  detection  and 
exposure  is  less.  A  judge  cannot  hear  and  decide  his  own  case, 
or  one  in  which  he  is  personally  interested.  He  may  decide  it 
conscientiously  and  in  accordance  with  law,  but  that  is  not 
enough.  The  law  will  not  permit  him  to  reap  a  personal  ad- 
vantage from  an  official  act  performed  in  favor  of  himself.  For 
these  reasons  we  hold  the  contract  we  are  asked  to  enforce  by 
mandamus  void  as  against  public  policy.     See  Clute  v.  Barron, 

2  Mich.  192;  Dwight  v.  Blaclmiar,  2  Mich.  330,  57  Am.  Dec. 
130;  Ingerson  v.  Starkweather,  Walk.  (Mich.)  Ch.  346;  Beau- 
bien  v.  Poupard,  Har.  (Mich.)  Ch.  206;  Walton  v.  Torrey,  Har. 
Ch.  259 ;  Perkins  v.  Thompson,  3  N.  H.  144 ;  Obert  v.  Ham m el, 

3  Harrison  (N.  J.)  74;  Lazarus  v.  Bryson,  3  Bin.  (Pa.)  54. 
We  think  it  no  exception  to  the  rule  we  have  stated,  that  all 

the  contractors  were  not  members  of  the  board  of  freeholders, 
or  that  those  who  were  members  were  a  minority  of  the  board. 
The  rule  would  not  amount  to  much  if  it  could  be  evaded  in 
any  such  way.  It  might  almost  as  well  not  exist,  as  to  exist 
with  such  an  exception.  The  public  would  reap  little  or  no  ben- 
efit from  it. 

Being  against  the  relators  on  this  part  of  the  ease,  I  think  it 
unnecessary  to  notice  the  other  points  made  on  the  argument. 

The  mandamus,  I  think,  should  be  denied,  with  costs. 

(Christiancy,  J.,  delivered  a  concurring  opinion.) 


HEGEN:\rYER  v.  MARKS. 
37  Minn.  6.     1887. 

GiLPiLLAN,  C.  J.     The  plaintiff  owned  a  lot  of  land  in  Min- 
neapolis.    One  Creigh  was  a  real  estate  broker,  and  at  his  re- 
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quest  she  employed  and  authorized  him  to  sell  the  lot  to  any  one 
who  would  purchase  it  at  such  sum  as  would  net  her  $1,050, 
Creigh  to  receive  as  his  compensation  whatever  he  could  get  for 
the  lot  in  excess  of  $1,050.  At  the  time  of  such  employing  he 
(believing  it  to  be  true)  represented  to  her,  and  she  believed, 
that  $1,050  was  the  fair  market  value  of  the  lot.  Both  of  them 
supposed  the  lot  to  be  entirely  vacant ;  but  a  third  person,  own- 
ing the  adjoining  lot,  had  by  mistake  constructed  on  her  lot, 
thinking  it  was  his,  a  valuable  house  and  barn  in  such  manner 
that  they  were  part  of  the  realty.  Neither  plaintiff  nor  Creigh 
knew  anything  of  this  at  the  time  of  employing.  With  the 
buildings  the  lot  was  worth  over  $3,000.  Creigh  learned  of  it 
before  making  a  sale,  but  did  not  disclose  it  to  plaintiff.  He 
sold  the  lot  to  defendant  for  $1,150,  the  latter  knowing  of  the 
buildings  on  the  lot  and  knowing  that  Creigh  knew  and  that 
plaintiff  was  ignorant  of  the  fact.  Of  the  $1,150,  $450  was  paid 
in  cash— plaintiff  receiving  $350  and  Creigh  $100— and  $700 
was  secured  by  defendant's  note  to  plaintiff  and  his  mortgage 
on  the  lot.  Upon  learning  of  the  facts  plaintiff  tendered  to  de- 
fendant the  $350,  w^ith  interest,  and  the  note  and  mortgage,  and 
demanded  a  reconveynnce  of  the  lot,  which  defendant  refused. 
The  action  is  to  rescind  the  sale  and  conveyance.  The  Court 
below  decided  in  favor  of  plaintiff. 

The  decision  of  the  Court  below  proceeds  on  the  propositions : 
First,  that  it  was  the  duty  of  Creigh,  upon  learning  of  the 
buildings  being  upon  the  lot,  to  communicate  that  fact  to  plain- 
tiff, and  that  by  selling  the  lot  without  disclosing  that  fact,  at 
a  price  which  he  knew  she  had  put  upon  it  in  ignorance  of  that 
fact,  he  committed  a  fraud  upon  her;  and,  second,  that  defend- 
ant, by  purchasing  with  notice  of  Creigh 's  fraud,  became  a 
party  to  it.  If  the  first  proposition  be  correct  the  second  fol- 
lows as  a  necessary  consequence. 

The  case  turns  upon  whether  it  was  the  duty  of  Creigh,  be- 
fore making  a  sale,  to  disclose  what  he  had  learned  to  his  prin- 
cipal. Upon  this  contract  of  agency  my  brethren  are  of  opin- 
ion (though  it  is  not  mine)  that  when  Creigh  learned  a  fact 
affecting  the  value  of  the  property,  and  of  which  fact  he  knew 
she  was  ignorant  when  she  fixed  the  price,  and  if  he  had  reason 
to  believe  that,  had  she  known  the  fact,  she  would  have  fixed  a 
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higher  price  (as  in  this  case  she  undoubtedly  would),  then  good 
faith  toward  his  principal  required  of  him,  and  it  Vv-as  his  legal 
dut}',  to  disclose  the  fact  to  her  before  he  proceeded  to  sell,  so 
that  she  might,  if  so  disposed,  fix  the  selling  price  in  accord- 
ance with  the  actual  condition  of  things.  This  being  so,  his 
selling  upon  the  basis  of  the  price  first  fixed,  without  disclosing 
to  her  the  fact  he  had  learned  was  of  course  a  fraud  on  her. 

The  tender  was  sufficient.  Defendant  and  Creigh  were  par- 
ties to  the  fraud  on  plaintiff,  by  which  Creigh,  one  of  the  parties, 
received  (in  effect)  from  defendant,  the  other  party  to  it,  $100. 
No  consideration  of  equity  or  morality  would  require  of  the 
plaintiff  to  make  that  good  either  to  Creigh  or  defendant.  All 
that  can  be  required  of  her  as  a  condition  of  her  repudiating 
the  transaction  imposed  on  her  by  the  fraud  of  Creigh  and  de- 
fendant is  to  restore  what  (in  ignorance  of  the  facts)  she  re- 
ceived in  the  transaction. 

Judgment  affirmed. 


WHITNEY    V.    MERCHANTS'    UNION    EXPRESS    COM- 
PANY. 

104  Massachusetts,  152,  6  Am.  Rep.  207.    1870. 

Action  to  recover  for  the  loss  of  a  draft  entrusted  to  defend- 
ant for  collection.  The  draft  was  draTra  upon  Plummer  &  Co., 
and  plaintiffs'  instructions  to  defendant  were  to  return  the 
draft  at  once  if  not  paid.  Instead  of  doing  so,  defendant  waited 
to  give  Plummer  &  Co.  time  to  correspond  with  plaintiff  about 
it.     Other  facts  appear  in  the  opinion. 

Colt,  J.  Under  the  instructions  given  to  the  defendants,  at 
the  time  they  received  this  draft  for  collection,  it  was  their  duty 
to  collect  it,  or  to  return  it  at  once  to  the  plaintiff  if  not  paid. 
It  was  duly  presented  by  the  defendant's  messenger  for  pay- 
ment on  the  14th  of  October,  and  payment  refused.  Instead  of 
returning  the  draft  at  once,  they  retained  possession  of  it  in  or- 
der to  enable  the  drawees  to  obtain,  by  correspondence,  some  ex- 
planation from  the  plaintiffs  as  to  the  amount  for  which  it  was 
drawn.     Satisfactory  explanations  were  received  in  due  course 


WHITNEfY    V.    EXPRESS    COMPANY.  123 

of  mail,  and  Plummer  &  Co.,  the  drawees,  were  ready  on  the 
morning  of  the  16th  of  the  same  month  to  pay  the  full  amount. 
But  the  draft  vv^as  not  again  presented,  and  on  the  19th  they 
failed,  and  have  since  been  unable  to  pay. 

It  is  the  first  duty  of  an  agent,  whose  authority  is  limited,  to 
adhere  faithfully  to  his  instructions,  in  all  cases  to  which  they 
can  be  properly  applied.  If  he  exceeds  or  violates  or  neglects 
them,  he  is  responsible  for  all  losses  Vv-hich  are  the  natural  con- 
sequence of  his  act.  And  we  are  of  opinion  that  there  is  evi- 
dence of  neglect  in  this  case,  upon  which  the  jury  would  have 
been  warranted  in  finding  a  verdict  for  the  plaintiffs. 

The  defendants  would  clearly  have  avoided  all  liability  by  re- 
turning the  draft  at  once,  upon  the  refusal  to  pay.  It  is  urged, 
that  the  defendants  had  done  all  they  were  bound  to  do,  when 
they  had  presented  the  draft  and  caused  the  plaintiff  to  be  no- 
tified of  its  non-payment ;  that  the  notice  which  was  immediately 
communicated  by  the  letter  of  Plummer  &  Company,  asking  ex- 
planation, was  equivalent  to  a  return  of  the  draft;  that  this 
notice  was  given  by  the  procurement  or  assent  of  the  defend- 
ants, as  early  as  they  would  be  required  to  give  it,  if  they  had 
themselves  done  it  instead  of  intrusting  it  to  Plummer  &  Com- 
pany ;  and  that,  after  receipt  of  it,  it  was  the  duty  of  the  plain- 
tiffs to  give  new  instructions,  if  they  desired  the  draft  presented 
for  payment  a  second  time. 

There  would  be  force  in  these  considerations,  if  the  letter  of 
Plummer  &  Company  was  only  a  simple  notice  of  non-payment, 
with  no  suggestion  of  further  action  in  regard  to  it.  It  ex- 
presses and  implies  much  more.  The  reason  for  the  refusal  to 
pay  is  stated,  and  the  plaintiffs  are  told  that  the  defendants 
will  hold  the  draft  until  they,  Plummer  &  Company,  hear  from 
them.  Plainly,  if  the  defendants  avail  themselves  of  the  letter 
as  a  performance  of  their  obligation  to  give  notice,  they  must 
abide  by  the  whole  of  its  contents.  They  make  Plummer  & 
Company  their  agents  in  writing  it,  and  authorize  tho  plaintiffs 
to  rely  on  the  assurance  which  it  substantially  contains,  that 
upon  the  receipt  by  Plummer  &  Company  of  their  explanation 
the  draft  would  bt  paid  or  returned,  or  notice  of  its  non-paj- 
ment  given. 

There  is  no  suggestion  in  it  that  the  defendants  were  await- 
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ing  further  instructions  from  the  plaintiffs,  or  needed  or  ex- 
pected them.  It  clearly  implies  that  the  defendants  had  only- 
suspended,  at  the  suggestion  of  Plummer  &  Company,  and  for 
their  accommodation,  the  further  performance  of  the  duty  they 
had  unaertaken,  until  an  answer  and  explanation  could  be  re- 
turned to  Plummer  &  Company.  The  plaintiffs  had  no  new 
instructions  to  give,  nor  had  the  defendants  any  right  to  expect 
them.  They  trusted  to  others,  instead  of  corresponding  them- 
selves with  the  plaintiffs,  who,  in  this  matter,  are  in  no  respect 
chargeable  with  neglect.  The  loss  is  wholly  due  to  the  neglect 
of  the  defendants,  and  must  be  borne  by  them.  According  to 
the  agreement  of  the  parties,  the  entry  must  be  judgment  for 
the  plaintiffs. 


Agent's  Duty  to  Exercise  SJcill  and  Care* 

GREENFIELD  SAVINGS  BANK  v.  SIMONS. 
133  Massachusetts,  415.    1882. 

Action  to  recover  damages  for  breach  of  duty  as  agent.  The 
opinion  states  the  facts. 

W.  Allen,  J.  The  defendant  was  authorized  and  instructed 
by  the  plaintiff  bank  to  sell,  for  its  benefit,  its  rights  in  the  new 
stock  in  a  national  bank,  and  undertook  the  duty.  In  making 
the  sale,  he  acted  as  the  agent  for  the  plaintiff  to  sell  the  speci- 
fied property,  and  not  as  trustee.  The  facts  that  he  was  the 
treasurer  of  the  plaintiff,  and  that,  as  one  of  the  trustees  and  a 
member  of  the  finance  committee,  he  took  part  in  authorizing 
himself  as  treasurer  to  sell  the  rights,  do  not  tend  to  show  that, 
in  making  the  sale,  he  acted  as  a  trustee  or  a  member  of  the 
committee,  and  not  as  agent. 

In  exercising  his  functions  as  agent,  it  was  the  duty  of  the 
defendant,  and  his  promise  was  implied  to  use  reasonable  fideli- 
ty, diligence  and  skill  to  sell  to  the  best  advantage  of  his  prin- 
cipal. His  authority  was  to  sell  for  not  less  than  a  certain 
price,  and  his  duty  was  to  sell  for  as  high  a  price  as  could  be 

*See  Sec.  600,  Vol.  5,  Cyclopedia  of  Law. 
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obtained  by  the  exercise  of  reasoiable  diligence  and  skill.  In 
executing  this  duty,  he  immediately  upon  receiving  authority, 
sold  the  rights  to  himself  and  other  members  of  the  committee 
which  had  authorized  the  sale,  and  who  were  all  also  directors 
in  the  national  bank,  at  the  minimum  price  authorized,  without 
offering  the  stock  to  others,  or  making  any  attempt  to  find  pur- 
chasers at  a  higher  price.  The  report  finds  that  the  rights  sold 
for  thirty  dollars  a  right,  had  a  cash  value  of  forty-five  dollars 
each,  and  would  have  realized  that  value  in  cash  if  properly 
exposed  for  sale.  The  court  properly  ruled  that  such  acts,  with- 
out proof  of  express  fraud,  were  fraudulent  in  law,  and  that 
the  plaintiff  had  a  right  to  recover  damages  for  the  loss  caused 
by  them. 

It  appeared  that  the  record  of  the  doings  of  the  finance  com- 
mittee authorizing  the  sale  was  read  and  approved  at  a  meeting 
of  the  trustees,  and  that  the  amount  received  for  a  sale  of  the 
rights  was  entered  on  the  plaintiff's  cash-book  by  the  defend- 
ant, and  the  defendant  contends  that  the  judge  erred  in  not 
ruling,  as  matter  of  law,  upon  this  evidence,  that  the  plaintiff 
had  affirmed  and  ratified  the  transaction.  But  we  think  that  the 
refusal  so  to  rule  was  clearly  right.  The  vote  was  the  authority 
under  which  the  defendant  acted,  and  it  does  not  appear  that 
the  attention  of  the  trustees  was  called  to  the  entry  upon  the 
cash-book,  or  that  any  action  was  taken  in  regard  to  it. 

The  rule  of  damages  laid  down  by  the  judge,  that  it  was  the 
difference  between  the  sum  for  which  the  rights  were  sold  and 
their  cash  value  at  the  time  of  the  sale,  was  correct.  The  plain- 
tiff was  not  obliged  to  return  the  money,  or  to  repurchase  the 
rights,  but  may  recover  the  actual  damages  occasioned  to  it  by 
the  want  of  fidelity  and  diligence  of  the  defendant.  But  this 
does  not  include  dividends  paid  on  the  shares  since  the  sale, 
and  there  was  error  in  including  them  in  the  damages  assessed. 
It  appears  upon  the  report  that  the  plaintiff  is  entitled  to  re- 
cover $1,050,  and  interest  thereon  from  the  time  of  the  sale,  Jan- 
uary 26,  1880.  If  it  remits  so  much  of  the  damages  as  exceeds 
that  amount,  the  entry  will  be  judgment  affirmed;  otherwise, 
verdict  set  aside  and  a  new  trial  ordered  as  to  damages  only. 

Ordered  accordingly. 
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PAGE  V.  WELLS. 

37  Michigan,  415.     1877. 

The  defendant,  Page,  was  engaged  in  the  business  of  looking 
up  desirable  parcels  of  public  lands,  on  which  timber  was  stand- 
ing, and  of  furnishing  information  of  such  parcels  to  persons 
desiring  to  locate  such  lands,  upon  their  paying  him  for  the  in- 
formation. On  one  occasion  when  he  was  going  into  the  woods 
for  this  purpose,  the  plaintiff,  Wells,  said  to  him  that  if  he 
would  look  him  up  some  good  pine  lands,  he  would  pay  him  for 
it.  Page  agreed  to  do  this,  and  afterwards  furnished  to  Wells 
the  descriptions  of  certain  parcels  which  he  said  were  good  pine 
lands,  and  Wells  bought  the  lands  relying  upon  this  representa- 
tion. The  lands  proved  not  to  be  as  good  as  represented, 
and  Wells  brought  this  action  against  Page  to  recover  damages, 
based  upon  the  theory  that  Page  had  impliedly  warranted  his 
descriptions  to  be  correct.  He  recovered  in  the  court  below, 
and  Page  brings  error. 

CooLEY,  C.  J.  (After  stating  the  facts.)  The  plaintiff  re- 
gards the  transaction  as  in  the  nature  of  a  sale  of  a  chattel, 
and  insists  that  it  is  to  be  governed  by  the  rules  regarding  the 
sale  of  personalty.  The  argument  in  substance  is  that  defend- 
ant had  a  property  in  his  superior  information  respecting  the 
lands  and  his  skill  in  judging  of  their  value;  that  he  embodied 
these  in  the  descriptions  which  he  sold,  and  that  he  might  and 
did  warrant  the  truth  of  these — in  which  their  value  consisted 
— as  he  might  warrant  the  soundness  of  a  horse  or  the  validity 
of  a  title.  This  we  think  is  a  fair  statement  of  the  plaintiff's 
position,  though  it  is  stated  in  our  own  language  and  with 
brevity. 

Had  it  appeared  that  the  defendant  was  possessed  of  this  in- 
formation, and  had  made  up  his  descriptions  previous  to  the 
bargain  between  these  parties,  and  that  under  such  circum- 
stances he  assumed  to  sell  his  special  information,  the  case 
would  be  so  far  different  from  the  present  that  possibly  differ- 
ent principles  might  apply.  It  might  then  be  argued  with  some 
force  that  the  ease  resembled  the  sale  of  a  valuable  secret,  and 
that  the  rules  governing  the  sales  of  personalty  were  applica- 
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ble.  But  this  was  no  such  case.  Here  the  arrangement  was  for 
the  future  acquisition  by  the  defendant  of  information  for  the 
plaintiff's  benefit,  and  for  the  report  of  this  to  the  plaintiff. 
It  is  impossible,  as  we  think,  to  treat  it  as  anji;hing  but  an  em- 
ployment. It  was  no  more  a  sale  of  descriptions  than  is  it  a 
sale  of  opinions  when  a  lawyer  is  employed  to  examine  a  case 
and  report  his  views,  or  a  physician  to  diagnose  a  ease  of  dis- 
ease. In  one  sense  there  is  a  sale  in  all  such  cases,  but  the  law 
treats  it  as  an  employment  and  the  rendering  of  services  in 
pursuance  thereof. 

Nor  in  any  such  case  can  there  be  any  implied  warranty  of 
the  absolute  truth  of  the  description  given.  Whoever  bargains 
to  render  services  for  another  undertakes  for  good  faith  and 
integrity,  but  he  does  not  agree  that  he  will  commit  no  errors. 
For  negligence,  bad  faith  or  dishonesty  he  would  be  liable  to 
his  employer;  but  if  he  is  guilty  of  neither  of  these,  the  master 
or  employer  must  submit  to  such  incidental  losses  as  may  occur 
in  the  course  of  the  employment  because  these  are  incident  to 
all  avocations,  and  no  one,  by  any  implication  of  law,  ever  un- 
dertakes to  protect  another  against  them.  A  positive  affirma- 
tion of  the  quality  of  lands  as  of  one's  personal  knowledge  when 
he  has  no  knowledge  on  the  subject,  whereby  his  employer  is 
misled  and  injured,  should  certainly  render  the  person  making 
it  liable,  either  on  the  ground  of  bad  faith  or  of  negligence ;  but 
it  could  not  be  treated  as  a  warranty  of  the  quality  of  the  in- 
formation sold 

Judgment  reversed. 


Agent's  Duty  to  Account  for  Receipts  of  the  Agency* 

BALDWIN  V.  POTTER. 

46  Vt.  402.    1874. 

General  assumpsit.  Plea,  the  general  issue,  and  trial  by  the 
Court,  September  Term,  1873,  Royce,  J.,  presiding. 

The  case  was  tried  upon  the  following  agreed  statement  of 
facts : 


*See  Sec.  601,  Vol.  5,  Cyclopedia  of  Law. 
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"The  plaintiffs  were  merchants  and  partners,  residing  and 
doing  business  at  St.  Albans,  Vt.  They  employed  the  defend- 
ant to  solicit  orders  for  and  sell  an  article  known  and  called 
'prize  candy'  on  commission.  It  was  the  practice  of  the  parties, 
under  said  employment,  for  the  defendant  to  solicit  and  take 
orders  for  said  goods,  and  serd  such  orders  to  the  plaintiffs, 
who  would  thereupon  send  the  candy  to  the  parties  ordering  it, 
and  charge  it  directly  to  the  purchaser,  on  the  plaintiffs'  books, 
and  for  the  defendant,  when  convenient,  to  make  collections  in 
respect  thereof  for  the  plaintiffs,  receipt  therefor,  notify  the 
plaintiffs  thereof,  and  pay  the  amounts  collected  over  to  the 
plaintiffs  on  demand. 

"The  defendant  entered  upon  said  business;  and  in  Novem- 
ber, 1870,  and  January,  1871,  he  sent  orders  for  said  candy  for 
various  parties  in  the  State  of  New  York  to  the  amount  of 
$103,  and  afterward,  in  August  and  September,  1871,  collected 
the  pay  for  the  same  as  the  plaintiffs'  agent.  In  November  and 
December,  1870,  and  February  and  March,  1871,  the  defendant 
sold  and  sent  orders  to  the  plaintiffs  from  various  parties  in  the 
State  of  Massachusetts  for  said  candy  to  the  amount  of  $210.52, 
and  afterward,  in  August  and  October,  1871,  collected  pay  for 
the  same  as  the  plaintiffs'  agent.  During  the  years  1870  and 
1871  the  defendant  sold  and  sent  orders  for  said  candy  from 
various  parties  in  Vermont  to  the  amount  of  $215.57,  and  after- 
ward, in  August,  September,  and  October,  1871,  collected  the 
pay  for  the  same  as  the  plaintiffs'  agent. 

"On  the  delivery  of  said  goods  by  the  plaintiffs  they  charged 
the  same  to  the  purchasers  on  their  books;  and  on  receiving  no- 
tice from  the  defendant  of  said  collections  they  credited  to  such 
purchasers  the  amounts  thereof.  The  plaintiffs  delivered  to  the 
defendant  four  silver  dollars  and  four  silver  half-dollars  as  sam- 
ples of  the  prizes  contained  in  certain  of  said  prize  candy  pack- 
ages, which,  with  the  premium  thereon,  were  of  the  value  of 
$6.72,  and  which  the  defendant  has  never  returned  nor  account- 
ed for  to  the  plaintiff'.  It  is  agreed  that  the  commission  to  which 
the  defendant  is  entitled  is  equal  to  and  shall  be  set  off  against 
items  in  the  plaintiffs'  favor;  specification  nol  'acluded  in  the 
amounts  aforesaid. 

"Said  prize  candies  were  of  three  kinds,  and  ^jpj  kno^vn  and 
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called  the  'Challenge,'  'Gem,'  and  'United  States  Silver  Coin,' 
and  were  put  up  in  packages  designed  to  be  sold  at  retail  for  a 
certain  price  per  package.  Each  package,  in  addition  to  a  quan- 
tity of  candy,  contained  a  prize  of  some  value ;  and  the  induce- 
ment to  purchase  one  or  more  of  the  packages  at  retail  was  the 
chance  of  receiving  with  the  candy  a  prize,  some  of  which  were 
of  greater  value,  and  some  of  less  value,  than  the  price  paid. 
The  plaintiffs,  at  St.  Albans,  put  up  said  candy  in  packages, 
with  a  prize  in  each  package,  and  put  up  the  packages  in  boxes 
containing  a  certain  number  thereof.  The  plaintiffs  sold  said 
candy  by  the  box  only,  and  each  box  of  the  several  kinds  con- 
tained the  same  amount  of  candy  and  the  same  prizes,  and  the 
prizes  contained  in  each  box  were  printed  on  the  outside  and  on 
printed  circulars;  and  cards  were  used  by  the  plaintiffs,  and 
the  defendant  as  their  agent,  in  connection  with  the  sale  there- 
of, stating  particularly  the  kind  and  value  of  each  article  con- 
tained in  the  box  as  a  prize;  and  each  purchaser  thereof  from 
the  plaintiffs  was  informed  and  knew  the  amount  of  candy  and 
the  exact  number,  value,  and  kind  of  articles  as  prizes  contained 
in  each  box  that  he  bought;  and  the  plaintiffs  knew  that  such 
purchasers  intended  to  sell  the  same  at  retail,  in  the  vicinity  of 
the  place  of  purchase,  and  that  the  prizes  would  be  drawn  as 
hereinbefore  stated  by  the  retail  purchasers  thereof. 

"In  respect  to  said  business,  and  in  the  collection  of  said 
money,  the  defendant  acted  solely  as  the  agent  of  the  plaintiff's. 
On  the  18th  of  October,  1871,  the  plaintiffs  demanded  of  the 
defendant  to  account  to  them  for  the  money  collected  by  him 
as  aforesaid,  and  said  silver  coins,  and  to  pay  over  the  amount 
thereof  to  them,  but  the  defendant  absolutely  refused,  and  ever 
since  hath  refused  so  to  do,  and  has  never  paid  the  same  nor 
any  part  thereof. 

"If  upon  the  foregoing  facts  the  Court  is  of  opinion  that  the 
plaintiffs  are  entitled  to  recover  for  the  sums  as  stated,  which 
were  collected  upon  sales  in  the  States  of  New  York,  Massachu- 
setts, and  Vermont,  or  either  of  said  States,  or  for  said  silver 
coins,  judgment  shall  be  rendered  for  the  plaintiffs  for  such 
sums,  and  interest  from  the  date  of  collection  of  the  money  and 
the  date  of  the  delivery  of  the  coin.     If  the  plaintiffs  are  not 
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entitled  to  recover  in  respect  of  any  of  said  items,  then  judg- 
ment shall  be  rendered  for  the  defendant  to  recover  his  costs." 

An  agreement  was  also  made  as  to  some  of  the  provisions  of 
the  statutes  of  New  York  and  Massachusetts  relating  to  offenses 
against  public  policy  in  force  at  the  time  of  said  sales.  The 
Court  rendered  judgment  for  the  plaintiff,  pro  forma,  to  re- 
cover the  full  amount  claimed,  with  interest  thereon  as  stipu- 
lated, and  found  that  the  defendant  received  said  money  in  a 
fiduciary  capacity  and  converted  the  same  to  his  own  use,  and 
adjudged,  pro  forma,  that  the  cause  of  action  arose  from  the 
willful  and  malicious  act  and  neglect  of  the  defendant,  and 
that  he  ought  to  be  confined  in  close  jail;  to  all  which  the  de- 
fendant excepted. 

Peerpoint,  C.  J.  "We  do  not  find  it  necessary  in  this  case  to 
consider  the  question  as  to  whether  the  contract  for  the  sale  of 
the  property  referred  to,  by  the  plaintiffs,  to  the  several  per- 
sons who  purchased  it,  were  contracts  made  in  violation  of  law, 
and  therefore  void  or  not.  This  action  is  not  between  the  par- 
ties to  those  contracts;  neither  is  it  foimded  upon  or  brought 
to  enforce  them.  If  those  contracts  were  illegal  the  law  will  not 
aid  either  party  in  respect  to  them ;  it  will  not  allow  the  seller 
to  sue  for  and  recover  the  price  of  the  property  sold  if  it  has 
not  been  paid ;  if  it  has  been  paid,  the  purchaser  cannot  sue  for 
and  recover  it  back.  The  facts  in  this  case  show  that  the  pur- 
chasers paid  the  money  to  the  plaintiffs,  not  to  the  plaintiffs 
personally,  but  to  the  defendant  as  the  agent  of  the  plaintiffs 
authorized  to  receive  it.  When  the  money  was  so  paid  it  be- 
came the  plaintiffs'  money,  and  when  it  was  received  by  the 
defendant  as  such  agent  the  law,  in  consideration  thereof,  im- 
plies a  promise  on  the  part  of  the  defendant  to  pay  it  over  to 
his  principals,  the  plaintiffs;  it  is  this  obligation  that  the  pres- 
ent action  is  brought  to  enforce ;  no  illegality  attaches  to  this 
contract.  But  the  defendant  insists  that,  inasmuch  as  the  plain- 
tiff could  not  have  enforced  the  contracts  of  sale  as  between 
himself  and  the  purchaser,  therefore,  as  the  purchaser  has  per- 
formed the  contracts  hy  paying  the  money  to  the  plaintiffs 
through  me,  as  their  agent,  I  can  now  set  up  the  illegality  of 
the  contract  of  sale  to  defeat  an  action  brought  to  enforce  a 
contract  on  my  part  to  pay  the  money  that  I  as  agent  receive, 
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over  to  my  principal.  In  other  words,  because  my  principal  did 
not  reeeiv3  the  money  on  a  legal  contract,  I  am  at  liberty  to 
steal  the  money,  appropriate  it  to  my  own  use,  and  set  my  prin- 
cipal at  defiance.  We  think  the  law  is  well  settled  otherwise, 
and  the  fact  that  the  defendant  acted  as  the  agent  of  the  plain- 
tiffs in  obtaining  orders  for  the  goods  does  not  vary  the  case: 
Tenant  v.  Elliot,  1  B.  &  P.  2 ;  Armstrong  v.  Toller,  11  "Wheat. 
257;  Evans  v.  City  of  Trenton,  4  Zab.  (N.  J.)  764. 

We  think  the  certificate  granted  by  the  County  Court  was 
properly  granted.  It  has  been  urged  in  behalf  of  the  defend- 
ant that  the  zeal  with  which  he  has  defended  this  case  shows 
that  he  intended  no  wrong ;  but  we  think  the  man  who  receives 
money  in  a  fiduciary  capacity,  and  refuses  to  pay  it  over,  does 
not  improve  his  condition  by  the  tenacity  with  which  he  holds 
on  to  it. 

Judgment  of  the  County  Court  affirmed. 


2.    Duties  and  Liabilities  of  the  Agent  to  Third  Persons* — 

III  Contract. 

KROEGER  V.  PITCAIRN. 
101  Pa.  St.  311,  47  Am.  Rep.  718.      1882. 

Pitcairn  was  a  fire  insurance  agent  and  had  written  a  policy 
for  Kroeger.  Kroeger  kept  petroleum  on  his  premises  which 
was  forbidden  by  the  terms  of  the  policy,  unless  written  con- 
sent was  indorsed  thereon.  Kroeger  called  Pitcairn 's  attention 
to  this  clause  and  was  assured  by  the  latter  that  no  written 
indorsement  was  required  where  the  amount  kept  was  so  small 
as  that  which  Kroeger  carried  in  stock.  Kroeger  therefore  ac- 
cepted the  policy  without  the  indorsement.  A  fire  destroyed 
his  stock  and  in  an  action  against  the  insurance  company,  Kroe- 
ger was  defeated  because  he  had  kept  this  petroleum  without 
the  written  consent.     Ke  brought  this  action  against  Pitcairn 


*  See  Sees.  603-606,  Vol.  5,  Cyclopedia  of  Law. 
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to  recover  damages  for  the  misrepresentation.  Judgment  for 
defendant  below. 

Sterrett,  J.  The  subject  of  complaint,  in  both  specifications 
of  error,  is  the  entry  of  judgment  for  defendant  non  ohstante 
veredicto.  It  is  contended  that  upon  the  facts  established  by  the 
verdict,  judgment  should  have  been  entered  thereon  in  favor  of 
plaintiff.  The  jury  were  instructed  to  return  a  verdict  for  the 
amount  claimed  by  him,  if  they  were  satisfied  the  allegations  of 
fact  contained  in  the  point  presented  by  him  were  true.  In  view 
of  this,  the  finding  in  his  favor  necessarily  implies  a  verification 
of  the  several  matters  specified  in  plaintiff's  point,  and  hence  it 
must  now  be  regarded  as  containing  a  truthful  recital  of  the 
circumstances  connected  with  the  delivery  of  the  policy  and 
payment  of  the  premium. 

The  transaction,  as  therein  detailed,  clearly  amounted  to  a 
mutual  understanding  or  agreement  between  the  parties  that  the 
stock  of  merchandise  mentioned  in  the  policy  should  include  one 
barrel  of  carbon  oil;  in  other  words,  that  the  plaintiff  should 
have  the  privilege  of  keeping  that  quantity  of  oil  in  connection 
with  and  as  a  part  of  the  stock  insured,  without  thereby  in- 
validating his  policy.  It  is  impossible  to  regard  the  transaction 
in  any  other  light.  The  jury  found  that  plaintiff  ''took  the 
policy  upon  the  faith"  of  the  representations  made  by  defend- 
ant. These  representations  were  not  merely  expressions  of  opin- 
ion as  to  the  meaning  of  the  policy.  On  the  contrary,  the  de- 
fendant acting  as  its  agent  and  assuming  authority  to  speak 
for  the  insurance  company,  asserted  without  any  qualification 
that  when  carbon  oil  was  kept  as  plaintiff  was  in  the  habit  of 
keeping  it — a  single  barrel  at  a  time — it  was  unnecessary  to 
mention  the  fact  in  the  policy,  or  otherwise  obtain  the  consent 
of  the  company;  that  no  notice  is  ever  taken  of  it  unless  "it  is 
kept  in  large  quantity — say  several  hundred  barrels.  In  that 
ease,  when  it  is  wholesale,  it  should  be  mentioned;  but  as  long 
as  it  is  kept,  not  more  than  a  barrel  in  the  store  at  a  time,  it  is 
considered  as  general  merchandise  and  is  not  taken  notice  of  in 
any  other  way."  Such  was  the  language  employed  by  defend- 
ant, evidently  for  the  purpose  of  dispelling  any  doubt  that 
existed  in  the  mind  of  the  plaintiff  and  inducing  him  to  accept 
the  policy  and  pay  the  premium ;  and  to  that  end  at  least  it  was 
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successful.  What  was  said  and  done  by  defendant,  in  the  course 
of  a  trajisaction,  amounted  to  more  than  a  positive  assurance 
that  the  accepted  meaning  of  the  policy  was  as  represented  by 
him.  In  effect,  if  not  in  substance,  his  declarations  were  tanta- 
mount to  a  proposition,  on  behalf  of  the  company  he  assumed 
to  represent,  that  if  the  insurance  was  effected  it  should  be  with 
the  understanding  that  a  barrel  of  carbon  oil  was  included  in 
and  formed  part  of  the  insured  stock  of  merchandise,  without 
being  specially  mentioned  in  the  policy. 

The  plaintiff'  doubtless  so  regarded  his  declarations,  and  re- 
lying thereon,  a.s  the  jury  has  found,  accepted  the  policy  on  the 
terms  proposed,  and  thus  concluded,  as  he  believed,  a  valid  con- 
tract of  insurance,  authorizing  him  to  keep  in  stock,  as  he  had 
theretofore  done,  a  small  quantity  of  carbon  oil.  It  was  not 
until  after  the  property  wa.s  destroyed  that  he  was  undeceived. 
He  then  discovered,  that  in  consequence  of  defendant  having  ex- 
ceeded his  authority,  he  was  without  remedy  against  the  com- 
pany. Has  he  any  remedy  against  the  defendant,  by  whose 
unauthorized  act  he  was  placed  in  this  false  position?  We  think 
he  has.  If  the  president  or  any  one  duly  authorized  to  repre- 
sent the  company  had  acted  as  defendant  did,  there  could  be  no 
doubt  as  to  its  liability.  Wihy  should  not  the  defendant  be  per- 
sonally responsible,  in  like  manner,  for  the  consequences,  if  he, 
assuming  to  act  for  the  company,  overstepped  the  boundary  of 
his  authority  and  thereby  misled  the  plaintiff  to  his  injury, 
whether  intentionally  or  not. 

The  only  difference  is  that  in  the  latter  the  authority  is  self- 
assumed,  while  in  the  former  it  is  actual,  but  that  cannot  be 
urged  as  a  sufficient  reason  why  plaintiff,  who  is  blameless  in 
both  cases,  should  bear  the  loss  in  one  and  not  in  the  other.  As 
a  general  rule,  "whenever  a  party  undertakes  to  do  any  act  as 
the  agent  of  another,  if  he  does  not  possess  any  authority  from 
the  principal  therefor,  or  if  he  exceeds  the  authority  delegated 
to  him,  he  will  be  personally  liable  to  the  person  with  whom  he 
is  dealing  for,  or  on  account  of  his  principal."  Story  on 
Agency,  264.  The  same  principle  is  recognized  in  Evans  on 
Agency,  301;  Whart.  on  Agency,  524;  2  Smith's  Lead.  Cases, 
380,  note;  1  Pars.  Cont.  67,  and  in  numerous  adjudicated  eases, 
among  which  are  Hampton  v.  Speckenagel,  9  S.  &  R.  212,  222; 
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11  Am.  Dec.  704;  Layng  v.  Stewart,  1  W.  &  S.  222,  226;  Mc- 
Conii  V.  Lady,  100  W.  N.  C.  493;  Jefts  v.  York,  10  Ciich.  392; 
Baltzen  v.  Nicolay,  53  N.  Y.  467. 

Ill  the  latter  ease,  it  is  said,  the  reason  why  an  agent  is  liable 
in  damages  to  the  person  with  whom  he  contracts  when  he  ex- 
ceeds his  authority,  is  that  the  party  dealing  with  him  is  de- 
prived of  any  remedy  upon  the  contract  against  the  principal. 
The  contract,  though  in  form  that  of  the  principal,  is  not  his 
in  fact,  and  it  is  but  just  that  the  loss  occasioned  by  there  being 
no  valid  contract  wath  him  should  be  borne  by  the  agent  who 
contracted  for  him  without  authority.  In  Lajmg  v.  Stewart, 
supra,  Mr.  Justice  Huston  says:  "It  is  not  worth  while  to  be 
learned  on  very  plain  matters.  The  cases  cited  show  tliat  if  aii 
agent  goes  beyond  his  authority  and  employs  a  person,  his  prin- 
cipal is  not  bound,  and  in  such  case  the  agent  is  bound. ' ' 

The  plaintiff  in  error,  in  McConn  v.  Lady,  supra,  made  a  con- 
tract, believing  he  had  authority  to  do  so,  and  not  intending  to 
bind  himself  personally.  The  jury  found  he  had  no  authority 
to  make  the  contract  as  agent,  and  this  court,  in  affirming  the 
judgment  said:  "It  was  a  question  of  fact  submitted  to  the 
jury  whether  the  plaintiff  in  error  had  authority  from  the  school 
board  to  make  the  contract  as  their  agent.  They  found  he  had 
not.  He  was  personally  liable  w^hether  he  made  the  contract 
in  his  own  name  or  in  the  name  of  his  alleged  principal.  It  is 
a  mistake  to  suppose  that  the  only  remedy  was  an  action  against 
him  for  the  wrong.  The  party  can  elect  to  treat  the  agent  as 
a  principal  in  the  contract." 

The  cases  in  which  agents  have  been  adjudged  liable  person- 
ally have  sometimes  been  classified  as  follows,  viz.:  1,  Where 
the  agent  makes  a  false  representation  of  his  authority  with  in- 
tent to  deceive.  2,  Where,  with  the  knowledge  of  his  want  of 
authority,  but  without  intending  any  fraud,  he  assumes  to  act 
as  though  he  were  fully  authorized;  and  3,  Where  he  under- 
takes to  act  ho'}ia  fide,  believing  he  has  authority,  but  in  fact 
has  none,  as  in  the  case  of  an  agent  acting  under  a  forged  power 
of  attorney.  As  to  cases  fairly  brought  within  either  of  the 
first  two  classes  there  cannot  be  any  doubt  as  to  the  personal  lia- 
bility of  the  self-constituted  agent,  and  his  liability  may  be  en- 
forced either  by  an  action  on  the  case  for  deceit,  or  by  elect- 
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ing  to  treat  him  as  principal.  While  the  liability  of  a^gents, 
in  cases  belonging  to  the  third  class,  has  sometimes  been  dovibted, 
the  weight  of  authority  appears  to  be  that  they  are  also  liable. 

In  Story  on  Agency,  the  learned  author,  recognizing  the 
undoubted  liability  of  those  belonging  to  the  first  two  classes, 
says:  "Another  case  may  be  put  which  may  seem  to  admit  of 
some  doubt,  and  that  is  where  the  party  undertakes  to  act  as  an 
agent  for  the  principal,  bona  pie,  believing  he  has  due  author- 
ity, and  therefore  acts  under  an  innocent  mistake.  In  this  last 
case,  however,  the  a^ent  is  held  by  law  to  be  equally  as  responsible, 
as  he  is  in  the  two  former  cases,  although  he  is  guilty  of  no  in- 
tentional fraud  or  moral  turpitude.  This  whole  doctrine  pro- 
ceeds upon  a  plain  principle  of  justice,  for  every  person  so 
acting  for  another,  by  a  natural  if  not  a  necessary  implication, 
holds  himself  out  as  having  competent  authority  to  do  the  act, 
and  he  thereby  draws  the  other  party  into  a  reciprocal  engage- 
ment. If  he  has  no  such  authority  and  acts  tona  fide,  still  he 
does  a  wrong  to  the  other  party;  and  if  that  wrong  produces 
injury  to  the  latter,  owing  to  his  confidence  in  the  truth  of  an 
express  or  implied  assertion  of  authority  by  the  agent,  it  is 
perfectly  just  that  he  who  makes  such  assertion  should  be  per- 
sonally responsible  for  the  consequences,  rather  than  that  the 
injury  should  be  borne  by  the  other  party  who  has  been  misled 
by  it."  Story  on  Agency,  264.  This  principle  is  sustained  by 
the  authorities  there  cited,  among  which  is  Smout  v.  Ilbery, 
10  Mees.  &  Wels.  1,  9. 

Without  pursuing  the  subject  further,  we  are  of  the  opinion 
that  upon  the  facts  established  by  the  verdict,  judgment  should 
have  been  entered  for  the  plaintiff,  on  the  question  of  law. 

Judgment  reversed,  and  judgment  is  now  entered  in  favor  of 
the  plaintiff  for  $3,027.20,  the  amount  found  by  the  jury,  with 
interest  from  January  20,  1882,  the  date  of  the  verdict. 

Judgment  revsrsed. 
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MICHAEL  V.  'JONES. 

84  Mo.  578.     1884. 

Martin,  C.  The  plaintiff  alleges  in  his  petition  that  he  sold 
and  delivered  to  Robert  L.  Jones  in  his  lifetime  large  quantities 
of  wood  of  the  price  and  value  of  $6,525.35,  and  that  after  de- 
ducting all  credits  and  payments  on  account  thereof,  there  re- 
mains a  balance  still  due  him  in  the  sura  of  $2,932.25,  for  which 
he  asks  judgment.  The  answer  in  the  case  was  filed  before 
the  death  of  Mr.  Jones.  In  it  he  denies  the  allegations  of  the 
petition,  except  as  thereinafter  stated  by  him.  He  pleads  as  a 
defense  that  the  wood,  for  the  price  of  which  plaintiff  sues,  was 
sold  and  delivered  to  him  as  guardian  of  Joseph  H.  Locke,  an 
insane  person,  whose  estate  and  body  he  had  charge  of  as  guar- 
dian, by  virtue  of  appointment  of  the  Probate  Court;  that  at 
the  time  of  the  sale  thereof  plaintiff  knew  that  defendant  was 
acting  only  in  the  capacity  of  guardian,  and  not  otherwise ;  that 
at  the  time  of  such  sale  the  agreement  and  understanding  be- 
tween plaintiff  and  defendant  was  that  defendant  was  in  no 
wise  to  be  personally  bound  to  pay  for  said  wood,  and  that  the 
plaintiff  relied  wholly  upon  the  estate  of  said  Locke  for  his 
pay,  and  never  intended  to  hold  defendant  individually  liable 
therefor.  He  also  alleges  that  none  of  said  wood  was  received 
to  his  use  or  benefit,  but  that  it  was  all  received  to  the  use  and 
benefit  of  the  estate  he  had  in  charge. 

The  issues  thus  raised  were  tried  by  the  Court  without  the 
intervention  of  a  jury,  and  judgment  was  rendered  in  favor  of 
defendant,  who  is  the  widow  and  administratrix  of  said  Robert 
L.  Jones.  The  plaintiff  appealed  from  this  judgment,  accepting 
an  affirmance  pro  forma  in  the  St.  Louis  Court  of  Appeals.  It 
is  proper  for  me  to  mention  in  this  connection  that  the  plaintiff 
instituted  an  action  in  equity  against  the  assets  of  the  estate 
of  said  Locke  in  the  hands  of  Mr.  Lancaster  who  had  succeeded 
Mr.  Jones  as  guardian,  for  the  same  wood  mentioned  in  this 
ease,  alleging  in  his  petition  substantially  the  material  facts 
pleaded  specially  in  the  defendant's  answer.  In  his  petition 
he  averred  that  the  wood  was  sold  and  delivered  for  the  use 
and  benefit  of  the  estate  of  said  Locke,  in  the  business  of  manu- 
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facturing  lime  and  cement,  which  the  guardian  of  said  estate 
undertook  to  carry  on,  and  did  carry  on  after  the  death  of  said 
Locke,  for  the  benefit  of  his  wife  and  children,  the  beneficiaries 
of  his  estate.  On  appeal  to  this  Court  it  was  held  that  the  guar- 
dian had  no  authority  as  such,  to  subject  the  assets  of  the  estate 
under  his  charge  to  the  risks  and  hazards  of  the  manufacturing 
business  undertaken  by  him,  and  that  the  plaintiff,  furnishing 
his  wood  with  full  knowledge  of  the  guardian's  want  of  power 
to  incur  new  obligations,  acquired  no  lien  upon  the  assets  of  the 
estate:  Michael  v.  Locke,  et  al.,  80  Mo.  548.  The  facts  under 
which  the  wood  was  alleged,  in  the  previous  case,  to  have  been 
sold  and  delivered  to  the  estate,  are  ignored  in  the  petition  in 
this  case,  and  the  guardian  is  called  upon  to  pay  for  the  wood 
as  if  sold  to  him  in  his  individual  capacity  and  devoted  to  his 
private  use. 

In  support  of  his  case,  the  plaintiff  urges  that  where  a  per- 
son assumes  to  act  for  or  in  behalf  of  another,  without  author- 
ity, an  action  can  be  maintained  on  the  contract  against  the 
person  improperly  acting  as  agent.  From  this  he  concludes 
that  Jones  must  have  been  liable  to  plaintiff  for  the  value  of 
the  property  delivered  to  him,  if  he  had  no  power  to  bind  the 
estate  in  his  charge.  If  the  bare  want  of  authority  in  the 
agent  or  trustee  to  bind  the  person  or  estate  for  which  he  as- 
sumes to  be  acting,  render  him  individually  liable,  irrespect- 
ive of  facts  and  circumstances  indicating  that  no  such  liability 
was  contemplated  by  either  party,  then  the  plaintiff  is  entitled 
to  judgment  upon  the  facts  admitted  in  the  answer.  But  I 
am  satisfied  that  under  the  best  considered  modern  decisions 
the  principle  invoked  by  the  plaintiff  cannot  be  carried  to  such 
an  extent.  The  true  rule,  I  think,  is  stated  in  Western  Cement 
Co.  V.  Jones,  8  Mo.  App.  373,  to  this  effect  ''that  where  all  the 
facts  are  known  to  both  parties,  and  the  mistake  is  one  of  law 
as  to  the  liability  of  the  principal,  the  fact  that  the  principal 
cannot  be  held  is  no  ground  for  charging  the  agent  with  lia- 
bility." To  the  same  effect  is  Humphrey  v.  Jones,  71  Mo.  62. 
In  the  present  case  there  is  no  pretense  that  the  guardian  made 
any  misrepresentation  of  fact,  or  was  guilty  of  any  concealment 
relating  to  his  authority  to  contract  with  plaintiff.  The  evi- 
dence indicates  clearly  that  both  parties  believed  in  good  faith 
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that  the  estate  of  Joseph  H.  Locke  was  responsiLle  for  the  wood 
purchased  by  defendant  in  his  capacity  of  guardian.  Acting 
upon  that  faith,  the  guardian  paid  the  plaintiff  the  greater 
portion  of  his  debt  from  the  assets  of  the  estate.  The  simple 
fact  that  both  parties  were  mistaken  in  the  law  about  the  author- 
ity of  the  guardian,  ought  not  to  render  the  guardian  liable 
individually,  in  the  absence  of  any  promise  to  that  effect  by 
him,  and  when  it  is  apparent  that  no  benefit  has  been  received 
by  him. 

The  plaintiff  undoubtedly  could  recover  by  establishing  a 
lawful  promise  on  the  part  of  the  guardian  to  be  responsible 
individually,  or  by  developing  such  facts  and  circumstances 
surrounding  the  sale  and  delivery  of  the  wood  as  might  prove 
that  the  credit  according  to  the  understanding  of  the  parties, 
was  really  given  to  the  guardian  and  not  to  the  estate  in  his 
charge.  This  view  of  the  law  was  conceded  by  the  Court  in 
an  apt  declaration  applicable  to  the  evidence  before  him: 
"The  Court  declares  the  law  to  be  that  if  the  plaintiff  sold  the 
wood  to  Robert  L.  Jones  in  his  capacity  as  guardian  of  Joseph 
H,  Locke,  and  did  not  intend  to  hold  Robert  L.  Jones  person- 
ally bound  for  the  price  of  the  wood,  at  the  time  of  the  sale, 
then  plaintiff  cannot  recover."  In  rendering  judgment  for  de- 
fendant the  Court  must  have  been  satisfied  that  the  plaintiff 
did  not,  as  a  matter  of  fact,  intend  to  hold  Robert  L.  Jones 
personally  bound  for  the  price  of  the  wood  at  the  time  of  sell- 
ing the  same.  There  is  ample  evidence  in  the  record  to  sus- 
tain this  finding;  accordingly  the  judgment  is  affirmed. 


BUTTON  V.  WINSLOW. 

53  Vt.  430.    1881. 

Redfield,  J.  The  people  of  Brandon  celebrated  the  Fourth 
of  July.  They  appointed  aji  ''executive  committee"  to  make 
the  necessary  preparations.  The  defendant,  as  one  of  such 
committee,  purchased  of  the  plaintiff  twenty-one  kegs  of  pow- 
der, at  the  agreed  price  of  $4  per  keg.     At  the  time  of  the 
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purchase,  the  plaintiff  asked  the  defendant  "his  authority," 
and  the  defendant  replied,  "Mr.  Pitts,  chairman  of  the  execu- 
tive committee,  is  my  authority;"  and  the  referee  reports  that 
from  this  conversation  the  "plaintiff  understood  that  the  de- 
fendant himself  was  the  committee  to  buy  powder,  or  one  of 
the  committee,  and  the  responsible  man."  The  report  is 
meagre,  but  the  fact  is  stated  that  in  selling  the  pow^der,  the 
plaintiff  understood  the  defendant  was  one  of  the  committee 
to  buy  powder  and  the  responsible  man,  and  there  is  intima- 
tion, in  the  report,  that  defendaoit  gave  the  plaintiff  no  reason 
to  understand  otherwise;  on  the  contrary,  it  is  apparent  that 
the  plaintiff  might  properly  so  understand  the  defendant.  He 
agreed  upon  the  price  and  ordered -the  powder,  and  his  lia- 
bility therefore  followed  as  a  matter  of  course,  unless  he  repre- 
sented himself  the  agent  of  a  principal  whom  he  would  bind. 
The  fact  that  he  stated  that  Pitts  was  chairman  of  the  execu- 
tive committee  and  his  authority  for  buying  the  powder  is  not 
a  statement  that  he  bought  the  powder  for  and  as  agent  of 
Pitts.  It  is  proper  to  "make  a  great  noise"  on  such  an  anni- 
versary, but  it  is  also  most  proper  that  the  man  who  buys  the 
powder  should  pay  for  it,  unless  he  avows  an  agency  that  fixes 
the  liability  onto  another.    And  this,  we  think,  is  strictly  legal 

Judgment  affirmed. 


2.     Duties  and  Liabilities   of  the  Agent   to   Third  Persons — 

In  Tort* 

DELANEY  v.  ROCHEREAU. 

34  La.  Ann.  1123,  44  Am.  Rep.  456.    1882. 

Action  of  damages,  for  negligence  producing  death.  The 
death  was  caused  by  the  falling  of  a  gallery  upon  a  building 
belonging  to  a  foreign  owner,  and  in  charge  of  the  defendants 
as  his  agents.     The  defendants  had  judgment  below. 

Bermudez,  C.  J.     This  is  an  action  to  hold  agents  liable  to 

*  See  Sec.  605,  Vol.  5,  Cyclopedia  of  Law. 
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third  parties  for  injury  sustained  in  consequence  of  an  alleged 
dereliction  of  duty,  or  non-feasance  on  their  part 

The  contention  is,  that  as  the  injuries  received  caused  intense 
suffering,  and  as  they  were  occasioned  by  the  falling  of  the  gal- 
lery-, which  was  in  very  bad  condition,  to  the  knowledge  of  the 
defendants,  who,  as  the  agents  of  the  owner,  were  bound  to 
keep  it  in  good  order,  and  who  without  justification  neglected 
to  do  so,  their  firm  and  each  member  thereof  are  responsible  in 
solido  for  the  damages  claimed. 

The  theory  on  which  the  suit  rests  is,  that  agents  are  liable 
to  third  parties  injured,  for  their  non-feasance. 

In  support  of  that  doctrine,  both  the  common  and  the  civil 
law  are  invoked. 

At  common  law  an  agent  is  personally  responsible  to  third 
parties  for  doing  something  which  he  ought  not  to  have  done, 
but  not  for  not  doing  something  which  he  ought  to  have  done, 
the  agent  in  the  latter  case,  being  liable  to  his  principal  only. 
For  non-feasance  or  mere  neglect  in  the  performance  of  a  duty, 
the  responsibility  therefor  must  arise  from  some  express  or 
implied  obligation  between  particular  parties  standing  in  privity 
of  law  or  contract  with  each  other.  No  man  is  bound  to  answer 
for  such  violation  of  duty  or  obligation  except  to  those  to  whom 
he  had  become  directly  bound  or  amenable  for  his  conduct. 

Everyone,  whether  he  is  principal  or  agent,  is  responsible 
directly  to  persons  injured  by  his  own  negligence,  in  fulfilling 
obligations  resting  upon  him  in  his  individual  character  and 
which  the  law  imposes  upon  him,  independent  of  contract. 

No  man  increases  or  diminishes  his  obligations  to  .strangers  by 
becoming  an  a^ent.  If  in  the  course  of  his  agency,  he  comes 
in  contact  with  the  person  or  property  of  a  stranger,  he  is  liable 
for  any  injury  he  may  do  to  either  by  his  negligence,  in  respect 
to  duties  imposed  by  law  upon  him  in  common  with  aU  other 
men. 

An  agent  is  not  responsible  to  third  persons  for  any  negli- 
gence in  the  performance  of  duties  devolving  upon  him  purely 
from  his  agency,  since  he  cannot,  as  agent,  be  subject  to  any 
obligations  toward  third  persons  other  than  those  of  his  prin- 
cipal. Those  duties  are  not  imposed  upon  him  by  law.  He  has 
agreed  with  no  one  except  his  principal  to  perform  them.     In 
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failing  to  do  so,  he  wrongs  no  one  but  his  principal,  who  alone 
can  hold  him  responsible. 

The  whole  doctrine  on  that  subject  culminates  in  the  propo- 
sition that  wherever  the  agent's  negligence,  consisting  in  his 
own  wrong  doing,  therefore  in  an  act,  directly  injures  a  strang- 
er, then  such  stranger  can  recover  from  the  agent  damages  for 
the  injury.  Story  Agency,  308,  309 ;  Story  Bailm.  165 ;  Shearm. 
&  Redf.  Neg.  Ill,  112,  ed.  1874;  Evans'  Agency,  notes  by  Ewell, 
437,  438 ;  Whart.  Neg.  535,  78,  83,  780. 

It  is  an  error  to  suppose  that  the  principle  of  the  civil  law,  on 
the  liability  of  agents  to  third  persons,  is  different  from  those 
of  the  common  law.     It  is  certainly  not  broader. 

While  treating  of  "negligence  in  discharge  of  duties  not 
based  on  contract,"  which  had  not  previously  been  considered, 
Wharton,  beginning  the  third  book  of  his  remarkable  work  on 
Negligence,  says: 

' '  The  Roman  law  in  this  respect  rests  on  the  principle  that  the 
necessity  of  society  requires  that  all  citizens  should  be  educated 
to  exercise  care  and  consideration  in  dealing  with  the  persons 
and  property  of  others.  Whoever  directly  injures  another's 
person  or  property  by  the  neglect  of  such  care,  is  in  culpa  and 
is  bound  to  make  good  the  injury  caused  by  his  neglect.  The 
general  responsibility  is  recognized  by  the  Aquilian  law,  enacted 
about  three  centuries  before  Christ,  which  is  the  basis  of  Roman 
jurisprudence  in  this  relation.  Culpa  in  this  class  consists 
mainly  in  commission,  in  faciendo.  Thus  an  omission  by  a 
stranger  to  perform  an  act  of  charity  is  not  culpa;  it  is  culpa, 
however,  to  inadvertently  place  obstacles  on  a  road  over  which 
another  falls  and  is  hurt,  to  kindle  a  fire  by  which  another's 
property  may  be  burned,  to  dig  a  trench  which  causes  another's 
wall  to  fall."  He  subsequently  states  that  the  following  are 
cases  in  which  no  responsibility  can  possibly  attach: 

"When  a  man  does  everything  in  his  power  to  avoid  doing 
the  mischief,  or  when  it  is  of  a  character  utterly  out  of  the 
range  of  expectation,  the  liability  ceases  and  the  event  is  to  be 
regarded  as  a  casualty. 

"If  the  injury  is  due  to  the  fault  of  the  party  injured,  the 
liability  of  the  party  injuring  is  extinguished. 

"Quod  quis  ex  sua  culpa  damnum  sentit,  non  intelligitur 
sentire." — Pomponius.     Whart.  Neg.  780,     300. 
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The  allusion  made  by  certain  writers  to  the  Roman  law,  which 
gives  a  remedy  in  all  cases  of  special  damages,  must  necessarily 
be  understood  as  referring  to  instances  in  which  the  wrong  or 
damage  is  done,  or  inflicted  by  an  actual  wrong-doing  or  com- 
mission of  the  injuring  party. 

The  article  of  the  French  Code,  1992,  from  which  article  3003 
of  our  R.  C.  C.  derives,  which  is  to  the  effect  that  the  agent  is 
responsible  not  only  for  unfaithfulness  in  his  management,  but 
also  for  his  fault  and  mistake,  contemplates  an  accountability 
to  the  principal  only,  and  this  by  reason  of  the  assumption  of 
responsibility^  by  the  acceptance  of  the  mandate.  How  indeed 
can  an  agent  be  responsible  to  a  third  person  for  the  manage- 
ment of  the  affairs  of  his  principal,  or  for  a  mistake  committed 
in  the  administration  of  his  property?  The  responsibility  for 
fault  is  likewise  in  favor  of  the  "mandant"  alone. 

The  Napoleon  Code  article  1165,  contains  the  formal  provi- 
sion that  agreements  have  effect  only  on  the  contracting  parties ; 
they  do  not  prejudice  third  parties,  nor  can  they  avail  them, 
except  in  the  case  mentioned  in  article  1121.  This  last  article 
refers  to  stipulations  in  favor  of  autrui,  which  become  obliga- 
tory when   accepted. 

The  code  of  1808  contained  a  corresponding  article,  but  that 
of  1825  did  not ;  neither  does  the  revised  code  of  1870.  It  must 
not  be  concluded,  however,  that  the  omission  to  incorporate  the 
provision  in  the  subsequent  legislation  must  be  considered  as  a 
repudiation  of  the  doctrine. 

The  distinguished  compilers  and  framers  of  the  code  of  1825 
account  for  the  omission  to  reproduce  because  the  provisions 
were  already  embodied  in  other  articles,  and  might  be  deemed  to 
be  exceptions  to  the  undoubted  rule  that  contracts  can  only  avail 
or  prejudice  the  parties  thereto.    Projet  du  Code  de  1825,  264. 

Quod  inter  alios  actum  est,  aliis  neque  nocet,  neque  prodest. 
§  L.  20,  De  instit.  Act.  See,  also,  Pothier  on  Oblig.  Nos.  85,  87 ; 
Domat  L.  1,  t.  16,  §3,  No.  8;  L.  2,  t.  8;  Troplong  Mand.,  No. 
510;  Duranton  10,  No.  541 ;  Toullier  6,  341 ;  TouUier  7,  252,  306; 
Demolomle  25,  No.  38 ;  Laurent  10,  No.  377 ;  Larombiere,  1,  640. 

That  such  is  the  case  was  formerly  recognized  by  the  court  of 
Cassation  of  France,  in  the  case  of  Thomassin,  decided  in  July, 
1869,  and  reported  in  part  1  of  DiVLLOZ,  J.  G.,  for  that  year. 
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The  syllabus  in  the  case  is  in  the  following  words:  "Le  ^nanda- 
taire  n'est  responsahle  des  f antes  qu'il  comniet  dans  V  execution 
du  mandat,  qu'  envers  le  mandant."  See,  also,  J.  G.  Vo.  Obi. 
nos.  878  et  seq.,  and  Vo.  Mandat,  No.  213. 

The  case  of  Beaugillot  v.  Callemer,  33  Sirey,  322,  far  from 
expounding  a  doctrine  antagonistical  to  tliat  prevailing,  as  was 
seen,  at  common  law,  and  which  we  consider  as  well  settled  like- 
wise imder  the  civil  law,  is  fully  confirmatory  of  the  same.  It 
was  the  case  of  an  agent  condenmed  to  pay  damages  for  ob- 
structing, by  means  of  beams,  a  water-course  partly  closed  up 
by  masonry,  ajid  thus  causing  an  overflow,  in  consequence  of 
which  a  hay  crop  was  damaged.  The  plea  of  respondeat  super- 
ior did  not  avail.  The  court  well  held  that  the  commission  of 
the  act  constituted  a  quasi  offense,  in  justification  of  which 
the  mandate  could  not  be  set  up. 

This  anterior  view  of  the  case  relieves  the  court  from  the 
necessity  of  passing  upon  the  other  questions  presented,  relative 
to  fault,  trespass,  contributory  negligence,  suffering  and  dam- 
ages. 

Judgment  affirmed  with  costs. 

Judgment  affirmed. 


3.    Duties  and  Liabilities  of  the  Principal  to  the  Agent* 

SUSSDORF  v.  SCHMIDT. 
55  N.  Y.  319.  1873. 

Chukch,  C.  J.  This  action  is  for  brokerage  upon  the  sale 
of  valuable  real  estate  situated  on  Long  Island. 

The  plaintifi'  claimed  $50,000  as  agreed  compensation,  and 
the  principal  points  litigated  were  whether  such  agreement  had 
been  made  or  whether  the  plaintiff  was  in  fact  the  efficient 
cause  of  the  sale.  The  jury  found  against  the  special  agree- 
ment, but  found  for  the  plaintiff  a  verdict  which  allowed  him  a 
commission,  probably  of  two  and  a  half  per  cent,   upon   the 

*  See  Sees.  607-614,  Vol.  5,  Cyclopedia  of  Law. 
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amount  of  the  sale.  Upon  the  close  of  the  plaintiff's  evidence, 
the  defendants  moved  for  a  non-suit  upon  the  ground  that  the 
plaintiff  had  not  shown  himself  to  be  the  efficient  cause  of  the 
sale,  which  was  denied,  and  this  is  now  claimed  to  have  been 
erroneous. 

A  person  claiming  a  commission  upon  a  sale  of  real  estate 
must  show  an  employment,  and  that  the  sale  was  made  by 
means  of  his  efforts  or  agency.  An  owner  may  employ  several 
brokers  for  the  sale  of  the  same  property,  and  is  of  course  only 
liable  for  commissions  to  the  one  who  effects  the  sale.  And 
although  he  employs  one  or  more  brokers  he  may  negotiate  and 
sell  the  property  himself  without  liability  to  any  one  for  com- 
missions: 49  N.  Y.  563.  The  undertaking  of  the  broker  is  to 
make  efforts  to  procure  a  purchase,  but  if  he  fails  he  is  entitled 
to  no  pay  unless  there  is  a  special  contract.  But  if  the  pur- 
chaser is  found  by  his  efforts  and  through  his  instrumentality, 
he  is  entitled  to  compensation,  although  the  owner  negotiates 
the  sale  himself:  51  N.  Y.  124.  Nor  is  it  indispensable  that 
the  purchaser  should  be  introduced  to  the  owner  by  the  broker 
nor  that  the  broker  should  be  personally  acquainted  with  the 
purchaser;  but  in  such  case  it  must  affirmatively  appear  that 
the  purchaser  was  induced  to  apply  to  the  owner  through  the 
means    employed    by    the   broker. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  prove 
that  the  plaintiff  acted  as  a  broker  for  the  seller  of  the  prop- 
erty to  the  defendants,  and  from  motives  of  personal  friend- 
ship to  them  was  anxious  that  they  should  purchase,  as  he 
believed  it  was  a  good  speculation;  that  he  claimed  from  them 
a  part  of  the  commission  upon  that  sale,  which  they  declined 
to  pay.  but  told  him  to  go  get  what  he  could  from  the  seller  and 
he  should  have  a  part  of  the  profits  when  they  sold;  that  he 
also  suggested  to  the  defendants  the  mode  of  disposing  of  the 
property  to  realize  the  most  money;  that  he  procured  some 
maps  from  the  seller  which  he  put  up  in  different  places,  and 
also  procured  signs  to  be  painted  and  put  up  near  the  premises, 
and  inserted  an  advertisement  of  the  property  in  the  Long 
IsUnd  Star,  which  referred  to  the  plaintiff  as  a  broker,  and 
which  were  recognized  and  paid  for  by  the  defendants;  that 
sometime  afterward  a  sale  of  the  property  was  negotiated  by 
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the  defendants  with  one  Marwig,  acting  in  behalf  of  an  asso- 
ciation of  bricklayers,  at  $420,000.  Marwig  was  introduced 
to  the  defendants  by  one  Eckei-sdoff,  a  real  estate  broker,  and 
the  evidence  of  the  plaintiff  tended  to  show  that  both  he  and 
Marwig  were  attracted  to  this  property  by  the  maps  and  signs 
and  advertisements  which  the  plaintiff  put  up  and  caused  to 
be  made.  It  is  shown  that  they  frequently  spent  their  even- 
ings in  a  saloon  where  the  plaintiff  had  put  up  a  map,  and 
talked  about  the  property;  that  Marwig  and  another  person 
went  to  look  at  the  property,  and  was  told  by  a  hotel  keeper 
where  he  called,  and  at  whose  house  a  map  had  also  been  put 
up  by  the  plaintiff,  where  to  find  the  property  and  where  to 
inquire  for  the  plaintiff.  The  plaintiff  had  no  personal  com- 
munication with  Marwig  or  Eckersdoff  before  the  negotiation 
for  the  purchase  of  the  property;  but  during  the  negotiation 
he  inserted  an  advertisement  in  the  Staats  Zeitung,  when  the 
defendants  sent  for  him  and  told  him  not  to  advertise  the 
property  any  more  or  make  any  further  efforts  to  effect  a  sale, 
as  they  were  in  negotiation  with  other  parties  and  that  he 
should  have  his  commission  if  the  sale  was  effected.  From 
this  evidence  the  jury  might  fairly  infer  that  the  purchaser 
M'as  secured  by  the  efforts  of  the  plaintiff,  and  that  the  claim 
of  the  plaintiff  to  brokerage  was  recognized  by  the  defendants 
by  their  promise  to  pay  it.  It  did  not  appear  that  the  defend- 
ants knew  that  Eckersdoff  and  Marwig  came  to  purchase  in 
consequence  of  information  obtained  through  the  plaintiff,  and 
it  may  be  that  this  fact,  if  it  existed,  was  designedly  withheld 
from  them  so  as  to  secure  commissions  for  Eckersdoff.  How- 
ever that  may  be,  it  is  not  conclusive  against  the  plaintiff.  If 
he  was  the  producing  cause  of  this  sale,  his  right  to  compen- 
sation would  not  be  affected  by  the  circumstance  that  the  de- 
fendants were  ignorant  of  it  at  the  time,  nor  should  he  be 
prejudiced  by  the  acts  of  others.  It  was  not  error  to  refuse 
the  non-suit  and  submit  the  facts  to  the  jury.  Some  of  those 
facts  were  controverted  by  the  defendants,  and  considerable 
evidence  was  produced  to  prove  that  the  plaintiff  had  no 
agency  in  procuring  the  purchaser,  and  that  the  sale  was 
effected  entirely  independent  of  him.  It  is  not  our  province 
to  pass  upon  the  facts.     The  Court  fairly  submitted  the  ques- 
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tion,  whether  the  plaintiff  was  the  procuring  cause  of  the  sale, 
to  the  jury,  and  their  decision  is  conclusive  upon  us. 

The  point  is  made,  that  there  was  no  evidence  of  the  rate 
of  commissions  nor  of  the  value  of  the  plaintiff's  services. 
The  plaintiff  claimed  a  specific  sum  agreed  upon,  and  the  evi- 
dence was  mainly  directed  to  the  question  whether  such  sum 
had  been  fixed  by  the  parties,  but  there  was  some  evidence 
which  might  legitimately  guide  the  jury  upon  that  question. 
The  plaintiff  testified,  upon  cross-examination,  that  he  received 
one  per  cent.,  which  was  $700,  from  the  seller  upon  the  sale 
to  the  defendants,  and  that  his  whole  commission  would  have 
been  $1,750,  which  would  be  two  and  a  half  per  cent.,  and 
that  when  the  defendants  requested  him  not  to  make  any 
further  efforts  to  sell  the  property  for  them,  one  of  them  said, 
"you  shall  have  your  commission  or  your  pay  any  how." 
From  these  facts,  if  true,  it  might  be  inferred  that  the  usual 
rate  was  two  and  a  half  per  cent.,  and  that  defendants  referred 
to  that  rate  in  their  promise.  It  is  true  that  the  plaintiff 
stated  that  he  received  from  the  first  sellers  one-half  of  the 
brokerage,  and  that  was  one  per  cent.,  or  $700,  but  when  asked 
the  distinct  question  how  much  his  whole  commission  would 
be,  he  answered  $1,750,  which  was  two  and  a  half  per  cent.  It 
is  unnecessary  to  consider  whether  the  evidence  given  of  the 
alleged  sum  agreed  to  be  paid  would  be  any  criterion  for  the 
jury  in  awarding  damages.  The  other  evidence,  although 
rather  slight,  was  efficient  to  uphold  the  verdict. 

The  learned  counsel  for  the  defendants  also  insists  that,  in- 
asmuch as  the  complaint  is  upon  a  contract  for  a  specific  sum, 
the  plaintiff  could  not  recover  as  upon  a  quantum  meruit.  This 
point   is   not  tenable   for  several   reasons. 

1.  The  complaint  contains  sufficient  averments  to  enable  the 
plaintiff  to  recover  the  value  of  the  services  rendered,  without 
reference  to  the  allegation  of  an  agreed  compensation.  2.  At 
most  it  was  only  a  variance  between  pleading  and  proof,  which 
might  be  disregarded  unless  it  misled  the  defendants,  which 
was  not  pretended:  Code,  §  169.  3.  This  objection  was  not 
taken  at  the  trial.  The  exception  to  that  part  of  the  charge 
authorizing  the  jury,  if  they  found  that  no  specific  sum  was 
agreed  upon,  to  find  the  value  of  the  services,  was  too  general 
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to  raise  this  question.  The  attention  of  the  Court  should  have 
been  called  to  the  point,  as,  if  valid,  it  might  then  have  been 
obviated  by  an  amendment. 

The  offer  to  prove  what  share  of  the  recovery  the  plaintiff 
had  agreed  to  give  his  attorney  was  properly  rejected.  It  was 
immaterial;  as  such  arrangements  are  now  lawful,  a  party  is 
not  discredited  as  a  witness  by  making  them.  Nor  does  an 
agreement  to  give  an  attorney  a  share  of  a  recovery,  for  his 
services,  give  him  such  an  interest  in  the  cause  of  action  as 
would  make  his  admissions  proper  or  make  him  liable  for 
costs. 

So,  whether  the  defendants  had  realized  profits  from  the  sale 
was  immaterial.  When  the  defendants  made  the  contract  of 
sale  the  duties  of  the  plaintiff  ceased,  and  his  right  to  com- 
pensation was  then  fixed,  whether  the  defendants  ever  realized 
profits  or  not.  The  offer  only  contemplated  profits  then  re- 
alized, without  taking  into  account  the  unpaid  purchase-money. 
Besides,  the  question  of  profits  could  only  be  material  under 
the  special  contract,  which  was  not  found  to  exist. 

We  do  not  find  that  any  substantial  error  of  law  was  com- 
mitted on  the  trial,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed* 


WALLACE  V.  FLOYD. 

29  Pa.  St.  184,  72  Am.  Dec.  620.    1857. 

Floyd  sued  Wallace  for  services  as  clerk,  seeking  to  recover 
on  a  quantum  meruit.  Wallace  alleged  that  the  services  were 
rendered  under  a  special  contract  fixing  the  rate. 

*  "An  agent  may  have  a  lien  on  the  property  or  funds  of  his  prin- 
cipal for  moneys  advanced  or  liabilities  incurred  in  his  behalf;  and  if 
moneys  have  been  advanced  or  liabilities  incurred  upon  the  faith  of  the 
solvency  of  the  principal,  and  he  becomes  insolvent  while  the  proceeds 
and  fruit  of  such  advances  or  liabilities  are  in  the  possession  of  the 
agent,  or  within  his  reach,  and  before  they  have  come  to  the  actual 
possession  of  the  principal,  within  every  principle  of  equity  the  agent 
has  a  lien  upon  the  same  for  his  protection  and  indemnity."  MuUer  v. 
Pondir,  55  N.  Y.  325;  See  also,  Sec.  612,  Vol.  5,  Cyclopedia  of  Law. 
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Armstrong,  J.  (After  stating  the  facts  and  disposing  of  a 
question  of  practice.) 

I  know  of  no  standard  of  value  that  could  be  more  satisfac- 
tory than  that  which  the  parties  fix  for  themselves,  and  where 
there  is  a  special  contract,  fixing  the  terms  and  conditions  on 
which  one  psirty  shall  serve  another,  in  the  absence  of  proof 
rescinding  or  altering  it,  it  is  conclusive.  (If  a  tenant  holds 
over  without  notice  to  quit,  or  a  new  contract,  the  terms  and 
conditions  of  his  old  lease  will  govern.)  So  if  a  man  agrees  to 
serve  another  for  a  month  or  year,  at  a  stipulated  sum  per 
month  or  year,  and  silently  continues  longer  in  the  service, 
it   will   be   on   the   old   terms. 

If  there  was  a  special  contract  existing,  it  was  the  duty  of 
Floyd  to  give  notice  to  his  employer  if  he  wished  to  alter  or 
enlarge  its  terms;  and  it  would  then  have  been  incumbent  on 
Wallace  to  accede  to  the  demand  or  terminate  the  service.  The 
court  said,  in  answer  to  the  defendant's  offer:  "This  inquiry  is 
as  to  the  value  of  plaintiff's  services,  and  not  as  to  the  contract 
price;  and,  so  far  as  the  evidence  may  tend  to  show  their 
value,  it  is  admitted."  From  this  the  jury  might  very  readily 
suppose  that  the  "contract  price"  was  excluded,  and  that  it 
was  only  the  other  evidence  in  the  cause  from  which  they  could 
fix  the  value.  If  no  contract  was  proved,  this  might  be  correct. 
But  if  there  was  a  special  agreement,  as  is  alleged,  not  changed 
or  rescinded,  it  would  control;  and  it  was  error  to  mingle  it 
with   other  evidence  to  enhance  the  value. 

Judgment  reversed,  and  venire  de  novo  awarded. 


WILSON  V.  DAME. 

58  New  Hampshire,  392. 

Assumpsit.     (The  opinion  states  the  facts.) 

Bingham,  J.  The  facts  reported  by  the  referee  establish  (1) 
that  the  defendant,  city  marshal  of  Portsmouth,  desired  to  ar- 
rest Walters;  (2)  that  the  plaintiff  rendered  necessary  and  val- 
uable services  in  accomplishing  it,  as  the  defendant's  servant 
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or  agent,  expecting  to  be  paid  for  them;  (3)  that  the  defendant, 
knowing  these  facts,  accepted  the  services,  intending  to  pay 
for  them,  and  afterwards,  on  receiving  the  reward,  promised 
the  warden   that  he  would  do  so. 

If  a  person  acts  as  an  agent,  without  authority,  and  the  prin- 
cipal, after  full  knowledge  of  the  transaction,  ratifies  it,  it  will 
be  his  act,  the  same  as  if  he  had  originally  given  the  author- 
ity; and  the  agent  will  be  entitled  to  the  same  rights  and  rem- 
edies, and  to  the  same  compensations,  as  if  he  had  acted  within 
the  scope  of  an  acknowledged  original  authority.  Story  on 
Agency,  §244. 

If  the  case  does  not  show  an  original  employment  of  the 
plaintiff,  or  a  request  to  assist  in  the  arrest  and  return  of  the 
convict,  it  clearly  shows  that  the  defendant  accepted  and  rati- 
fied whatever  the  plaintiff  did,  and  that  the  defendant  is  liable 
to  pay  a  reasonable  compensation  for  the  same.  Hatch  v.  Tay- 
lor, 10  N.  H.  538;  Low  v.  Railroad,  45  N.  H.  370;  s.  c.  46 
N.  H.  284. 

Judgment  on  the  report. 


4.     The  Duties  and  Liahilitics  of  the  Principal  to  Third 

Persons* 

(a)  Undisclosed  Principal. 

KAYTON  V.  BARNETT. 

116  New  York,  626.  1889. 

Plaintiffs  sold  goods  to  one  Bishop  for  $4,500.  He  paid 
$3,000  on  delivery  and  gave  three  notes  for  the  balance.  He 
died  insolvent  not  having  paid  any  of  the  notes.  Afterward, 
plaintiffs  tendered  these  notes  to  defendants  and  sued  them  to 
i-ecover  the  $1,500  on  the  ground  that  Bishop  was  really  acting 
as  agent  for  defendants  in  making  the  promise.  Defendants 
denied  the  agency.     Judgment  for  defendants  below. 

FoLLET,  C.  J.     When  goods  are  sold  on  credit  to  a  person 

*  See  Sees.  614-618,  Vol.  5,  Cyclopedia  of  Law. 
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whom  the  vendor  believes  to  be  the  purchaser,  and  he  after- 
wards discovere  that  the  person  credited  bought  as  agent  for 
another,  the  vendor  has  a  cause  of  action  against  the  principal 
for  the  purchase  price.  The  defendants  concede  the  existence 
of  this  general  rule,  but  assert  that  it  is  not  applicable  to  this 
case,  because,  while  Bishop  and  the  plaintiffs  were  negotiating, 
they  stated  they  would  not  sell  the  property  to  the  defendants, 
and  Bishop  assured  them  that  he  was  buying  for  himself  and 
not  for  them. 

It  appears  by  evidence,  which  is  wholly  uncontradicted,  that 
the  defendants  directed  ever>'  step  taken  by  Bishop  in  his 
negotiations  with  the  plaintiffs;  that  the  property  was  pur- 
chased for  and  delivered  to  the  defendants,  who  have  ever  since 
retained  it;  that  they  paid  the  $3,000  towards  the  purchase 
price,  and  agreed  with  Bishop,  after  the  notes  had  been  de- 
livered, to  hold  him  harmless  from  them.  Notwithstanding  the 
assertion  of  the  plaintiffs  that  they  would  not  sell  to  the  de- 
fendants, they,  through  the  circumvention  of  Bishop  and  the 
defendants,  did  sell  the  property  to  the  defendants,  who  have 
had  the  benefit  of  it,  and  have  never  paid  the  remainder  of 
the  purchase  price  pursuant  to  their  agreement.  Bishop  was 
the  defendant's  agent.  Bishop's  mind  was,  in  this  transaction, 
the  defendant's  mind,  and  so  the  minds  of  the  parties  met,  and 
the  defendants  having,  through  their  own  and  their  agent's 
deception,  acquired  the  plaintiffs'  property  by  purchase,  cannot 
successfully  assert  that  they  are  not  liable  for  the  remainder 
of  the  purchase  price  because  they,  through  their  agent,  suc- 
ceeded in  inducing  the  defendants  to  do  that  which  they  did 
not  intend  to  do,  and,  perhaps,  would  not  have  done  had  the 
defendants  not  dealt  disingenuously. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

Judgment  reversed. 
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(b)     Disclosed  Principals. 

BYINGTON  V.   SIMPSON. 

134  Massachusetts,  169,  45  Am.  Rep.  314.    1883. 

Suit  on  contract.  The  opinion  states  the  case.  The  plain- 
tiffs had  judgment  below. 

Holmes,  J.  This  is  a  suit  to  recover  a  balance  due  under  a 
building  contract.  The  contract  was  in  writing  and  purported 
on  its  face  to  be  made  by  the  plaintiffs  with  J.  B.  Simpson. 
It  provided  that  the  work  should  be  done  under  the  direction 
of  J.  B.  Simpson,  agent,  and  was  signed  "J.  B.  Simpson, 
agent."  J.  B.  Simpson  was  in  fact  contracting  as  agent  for 
the  defendant,  his  wife,  and  this  was  known  to  the  plaintiffs  at 
the  time  the  contract  was  made. 

The  defendant  contends  that  she  was  not  bound  by  this  con- 
tract under  the  foregoing  circumstances.  The  fact  that  the 
contract  purports  to  be  under  seal,  although  not  sealed,  has  not 
been  relied  on  as  affecting  the  case,  which  especially  in  view  of 
the  inartificial  nature  of  the  instrument,  it  ought  not  to  do; 
but  the  argument  is  that  inasmuch  as  the  plaintiffs  knew  of 
the  existence  of  a  principal  before  the  contract  was  made,  and 
then  were  contented  to  accept  a  written  agreement  which  on 
its  face  bound  the  agent,  they  must  be  taken  to  have  dealt  with, 
and  to  have  given  credit  to,  the  agent  alone;  just  as  upon  a 
subsequent  discovery  of  the  undisclosed  principal,  they  might 
have  determined  their  right  to  charge  him  by  a  sufficient  elec- 
tion to  rely  upon  the  credit  of  the  agent. 

We  are  of  opinion  that  plaintiff's  knowledge  does  not  make 
their  case  any  weaker  than  it  would  have  been  without  it. 
Whatever  the  original  merits  of  the  rule  that  a  party  not 
mentioned  in  a  simple  contract  in  writing  may  be  charged  as  a 
principal  upon  oral  evidence,  even  where  the  writing  gives  no 
indication  of  an  intent  to  bind  any  other  person  than  the  signor, 
we  cannot  reopen  it,  for  it  is  as  well  settled  as  any  part  of 
the  law  of  agency.  Huntington  v.  Knox,  7  Gush.  (Mass.)  371, 
374;  Eastern  Railroad  v.  Benedict,  5  Gray,  (:Mass.)  561,  66 
Am.  Dec.  384;  Lerned  v.  Johns,  9  Allen,  419;  Hunter  v.  Gid- 
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dings,  97  Mass.  41 ;  Exchange  Bank  v.  Rice,  107  Id.  37,  41,  9 
Am.  Rep.  Ij  National  Ins.  Co.  v.  Allen,  116  Mass.  398 ;  Higgins 
V.  Senior,  8  M.  &  W.  834.  And  it  is  evident  that  words  which 
are  sufficient  on  their  face,  by  established  law,  to  bind  a  prin- 
cipal, if  one  exists,  cannot  be  deprived  of  their  force  by  the 
circumstance  that  the  other  party  relied  upon  their  sufficiency 
for  that  purpose.  Yet  that  is  what  the  defendant's  argument 
3omes  to.  For  the  same  parol  evidence  that  shows  the  plaint- 
iffs' knowledge  of  the  agency  may  warrant  the  inference  that 
the  plaintiffs  meant  to  have  the  benefit  of  it  and  to  bind  the 
principal. 

The  only  reasons  which  have  been  offered  for  the  admissibil- 
ity of  oral  evidence  to   charge   the  alleged   principal   confirm 
this    conclusion.      That   suggested    in    Higgins    v.    Senior,    uhi 
supra,  is  the  same  which  is  usually  given  for  the  liability  of  a 
master  for  his  servant's  torts,  that  the  act  of  the  agent  is  the 
act  of  the  principal  (see  1  Bl.  Com.  432;  Laugher  v.  Pointer, 
5  B.  &  C.  547,  553;  Williams  v.  Jones,  3  H.  &  C.  602,  609)  ; 
the  meaning  of  which,  in  its  later  application  at  least,  is,  as  was 
stated  long  ago,  that  master  and  servant  are  "feigned  to  be  all 
one  person."     West's  Symb oleography,  part  I,  sec.  3,  "Of  the 
Fact  of  Man."    The  most  plausible  explanation  which  has  been 
attempted  pursues  the  same  thought  more  clearly.     It  is  said 
that  the  principal  is  liable  "because  he  is  taken  to  have  adopted 
the  name  of  the  (agent)   as  his  own  for  the  purpose  of  (the) 
contract."     2  Smith  Lead.  Cas.  8th  ed.  408,  note  to  Thompson 
V.  Davenport;  Trueman  v.  Loder,  11  Ad.  &  El.  589,  595;  s.  c. 
3  P.  &  Dav.  267,  271.     If  this  is  to  be  accepted,  there  is  ob- 
viously the  strongest  ground  for  saying  that  the  principal  has 
adopted  the  agent's  name  for  the  purpose  of  a  given  contract 
when  it  is  shown  that  both  parties  have  acted  on  that  footing. 
The  most  that  could  fairly  be  argued  in  any  case  would  be, 
that  under  some  circumstances,  proof  that  the  other  party  knew 
of  the  agency,  and  yet  accepted  a  writing  which  did  not  refer 
to  it,  and  which  in  its  natural  sense  bound  the  agent  alone, 
might  tend  to  show  that  the  contract  was  not  made  with  any 
one  but  the  party  whose  name  was  signed;  that  the  agent  did 
not  sign  as  agent,  and  was  not  understood  to  do  so,  but  was 
himself  the  principal.     But  these  are  questions  of  fact,  and  as 
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a  matter  of  fact  it  is  obvious,  and  it  is  found,  that  the  de- 
fendant was  the  principal,  and  that  the  contract  was  made 
with  her. 

The  objection  that  two  persons  cannot  be  bound  by  the  same 
signature  to  a  contract,  if  sound,  would  be  equally  fatal  when 
the  principal  was  not  known.  There  is  a  double  obligation,  al- 
though there  can  be  but   one  satisfaction. 

Our  decision  is  in  accordance  with  a  thoroughly  discussed 
English  case  which  went  to  the  exchequer  chamber,  and  with 
the  statement  of  the  law  by  Mr.  Justice  Story  there  cited. 
Calder  v.  Dobell,  L.  R.  6  C.  P.  486.    Story,  Agency,  sec.  160a. 

Judgment  for  the  plaintiffs  affirmed. 


(c)     Principal's  Liability  for  Agent's  Wrongful  Acts  or 

Torts.* 

NOBLE  V.  CUNNINGHAM. 
74  III.  51.     1874. 

Craig,  J.  This  was  an  action  on  the  case,  brought  by  John 
Cunningham,  in  the  Superior  Court  of  Cook  County,  against 
appellants,  John  T.  Noble  and  Francis  B.  Little,  to  recover  for 
an  injury  received,  resulting  in  the  loss  of  a  hand,  caused  by 
the  moving  of  a  car  on  the  side  track  of  the  Illinois  Central 
Railroad  Company,  in  the  city  of  Chicago,  by  the  servants  of 
appellants. 

A  trial  of  the  cause  was  had  before  a  jury,  which  resulted 
in  a  verdict  and  judgment  in  favor  of  appellee  for  $3,000. 

The  appellants  insist  first,  that  the  verdict  is  unsupported  by 
the  evidence. 

We  have  carefully  considered  the  testimony  contained  in  the 
record,  and  find  it  ample  upon  which  to  base  the  verdict  of 
the  jury. 

At  the  time  appellee  was  injured  he  was  a  laborer  in  the 
employ  of  the  Illinois  Central  Railroad  Company;    two    ears 

*See  Sees.  617-618,  Vol.  5,  Cyclopedia  of  Law. 
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were  standing  together  on  a  side  track  of  the  company;  he 
went  under  one  of  them  for  the  purpose  of  making  some  re- 
pairs; before  doing  this  however,  he  placed  a  man  by  the  side 
of  the  car  to  keep  watch  and  notify  him  should  any  other  car 
or  engine  approach;  several  feet  north  of  the  car  to  be  re- 
paired, upon  the  same  track,  stood  a  number  of  cars,  also  three 
care  were  standing  some  distance  south. 

Appellants,  who  kept  a  lumber  yard  in  Chicago,  on  the 
morning  of  the  accident  sent  three  of  their  hired  men  with 
lumber  to  the  railroad  to  be  carred  and  shipped.  The  car  to 
be  loaded  was  one  of  the  number  standing  on  the  track,  north 
of  where  appellee  was  at  work.  The  servants  of  appellants, 
in  order  to  facilitate  the  loading  of  the  car,  undertook  to  move 
the  cars  between  the  one  they  desired  to  load  and  the  car 
where  appellee  was  at  work,  further  south  in  the  direction  of 
appellee.  They  hitched  a  span  of  horses  to  the  first  car  to  be 
moved  and  started  it,  but  when  in  motion  they  were  unable 
to  control  it,  and  before  appellee  had  any  notice  of  the  ap- 
proach of  the  car,  it  struck  the  one  adjoining  the  car  appellee 
was  repairing,  which  moved  it  forward  and  crushed  appellee's 
hand. 

The  railroad  company  had  in  its  employ  a  man  provided 
with  an  engine,  whose  duty  and  business  it  was  to  move  all 
cars  when  necessary  to  accommodate  its  patrons. 

It  is  claimed  application  was  made  to  the  agent  to  move  the 
car,  and  the  engine  provided  for  that  purpose  was  then  in  use, 
and  the  three  servants  of  appellants  were  directed  by  the  agent 
to  move  the  cars  themselves;  this,  however,  was  denied  by  the 
agent. 

But  independent  of  this  fact,  if  the  servants  of  appellants 
undertook  to  move  the  ear,  they  were  bound  to  exercise  proper 
care  and  caution,  and  if  they  failed  to  observe  this  duty,  and 
appellee  was  injured,  when  in  the  exercise  of  due  care,  through 
the  neglect  and  want  of  ordinary  care  on  the  part  of  the  serv- 
ants of  appellants,  the  damages  sustained  by  appellee  must 
be  visited  upon  appellants. 

There  is  no  pretense  that  appellee  failed  to  observe  due  care 
and  caution  at  the  time  of  the  accident.  The  controverted 
question  is  whether  appellants'  employees  were  guilty  of  neg- 
ligence.    Thev  set  in  motion  the  car  without  making  any  pro- 
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Vision  whatever  for  stopping  it;  the  brake  upon  it  was  out  of 
order  and  could  not  be  used.  This  they  failed  to  examine. 
No  blocks  were  permitted  to  be  used  in  stopping  the  car;  no 
examination  was  made  to  see  if  any  person  was  under  or 
about  the  ears  the  one  moved  was  bound  to  come  in  collision 
with.  In  fact  no  precautions  were  taken  to  guard  against  dan- 
ger. Under  such  circumstances  the  facts  before  the  jury  were 
sufficient  to  justify  them  in  arriving  at  the  conclusion  that 
the  negligence  of  appellants'  servants  was  the  cause  of  the 
injury. 

It  is,  however,  urged  that  appellants  are  not  liable  for  the 
negligence  of  their  servants  in   mo^ang  the  car. 

The  general  rule  is,  that  the  principal  is  liable  for  the  torts 
of  his  agent,  done  in  the  course  of  his  employment,  although 
the  principal  did  not  authorize,  or  justify,  or  participate  in,  or 
oven  if  he  disapproved  them.  If  the  tort  is  committed  by  the 
agent  in  the  course  of  his  employment  while  pursuing  the  busi- 
ness of  his  principal,  and  is  not  a  willful  departure  from  such 
employment  and  business,  the  principal  is  liable,  although  done 
without  his  knowledge. 

The  three  men  who  moved  the  car  were  in  the  emploj''  of 
appellants.  They  were  sent  to  the  railroad  to  load  a  car  with 
lumber;  for  the  purpose  of  doing  the  act  they  were  sent  and 
directed  to  do,  they  undertook  to  move  the  car.  The  act  of 
moving  the  car  was  a  part  and  parcel  of  loading  the  other;  it 
was  not  only  no  departure  from  the  employment,  but  will  be 
regarded  in  the  direct  course  of  the  employment. 

It  is  insisted  that  it  was  error  for  the  Court  to  permit  proof 
that  an  agent  of  the  railroad  company  said  to  the  servants  of 
appellants,  after  the  accident,  that  they  should  never  load  a  car 
in  the  yard  again.  Even  if  the  evidence  was  improper,  its  ad- 
mission had  no  tendency  to  prejudice  the  appellants.  The  same 
may  be  said  in  regard  to  the  declaration  of  the  witness  Remsey, 
to  which  objection  was  made. 

It  is  also  urged  by  the  counsel  of  appellants,  in  a  very 
elaborate  and  ingenious  argument,  that  the  instructions  given 
for  appellee  were  improper,  and  that  the  Court  erred  in  re- 
fusing certain  instructions  asked  by  appellants. 

While  some  of  the  instructions  given  may  be  liable  to  slight 
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technical   objections,  yet  we   fail  to  perceive   any   substantial 
error  in  the  law,  as  given  by  the  Court  to  the  jury. 

The  instructions  placed  the  case  fairly  before  the  jury.  They 
contained  nothing  calculated  to  mislead,  and  after  a  careful 
consideration  of  the  whole  record,  we  are  satisfied  it  contains 
no  substantial  error.    The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


5.    Duties  and  Liabilities  of  Third  Persons  to  the  Agent* 

RHOADES  V.  BLACKISTON. 

106  Massachusetts  334,  8  Am.  Rep.  332.     1871. 

Action  by  plaintiff"  upon  a  contract  made  by  him  in  his  own 
name  while  he  was  acting  as  agent  for  Alonzo  V.  Lynde. 
Plaintiff  had  since  been  declared  a  bankrupt. 

Colt,  J.  It  is  a  well-established  rule  of  law  that  when  a 
contract  not  under  seal,  is  made  with  an  agent  in  his  own  name 
for  an  undisclosed  principal,  either  the  agent  or  the  principal 
may  sue  upon  it.  If  the  agent  sues,  it  is  no  ground  of  defense 
that  the  beneficial  interest  is  in  another,  or  that  the  plaintiff, 
when  he  recovers,  will  be  bound  to  account  to  another.  There 
is  an  additional  reason  for  gi'V'ing  this  right  to  this  agent,  when 
he  has  a  special  interest  in  the  subject-matter,  or  a  lien  upon 
it.  But  the  rule  prevails  when  the  sole  interest  under  the  con- 
tract is  in  the  principal.  The  agent's  right  is,  of  course,  sub- 
ordinate to  and  liable  to  the  control  of  the  principal,  to  the 
extent  of  his  interest.  He  may  supersede  it  by  suing  in  his 
own  name,  or  otherwise  suspend  or  extinguish  it,  subject  only 
to  the  special  right  or  lien  which  the  agent  may  have  acquired. 
Colburn  v.  Phillips,  13  Gray,  64;  Fairfield  v.  Adams,  16  Pick. 
383;    Story   on   Agency,   §403. 

In  this  case,  the  contract  relied  on  was  made  by  the  plaintiff 
in  his  own  name,  as  agent  for  an  undisclosed  principal,  who 
does  not  now  in  any  way  interpose.    But,  admitting  the  law  of 


See  Sec.  619,  Vol.  5,  Cyclopedia  of  Law. 
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principal  and  agent  as  that  stated,  the  defendants  further  con- 
tend that  the  plaintiff's  right  of  action  passed  to  his  assignees 
in  bankruptcy,  who  were  appointed  in  proceedings  commenced 
after  the  alleged  breach.  It  appears  that  the  plaintiff  made  the 
contract  in  the  course  of  a  business  which  he  was  carrying  on 
for  Aionzo  V.  Lynde,  and  which  he  had  previously  transferred 
to  Lynde  as  security  for  a  debt,  with  the  agreement  that,  after 
the  debt  was  paid,  the  property  was  to  be  his  with  the  profits 
of  the  business,  Lynde  furnishing  all  the  capital  and  receiving 
all  the  profits,  except  enough  for  the  support  of  the  plaintiff 
and  his  family,  until  the  debt  should  be  paid.  And  it  is  claimed 
that,  upon  these  facts,  the  plaintiff  had  such  a  legal  and  equit- 
able interest  in  the  contract  that  it  must  pass  by  the  bank- 
ruptcy proceedings  to  the  assignees. 

Assignees  in  bankruptcy  do  not,  like  heirs  and  executors, 
take  the  whole  legal  title  in  the  bankrupt's  property.  They  take 
such  estate  only  as  the  bankrupt  had  a  beneficial  as  well  as  a 
legal  interest  in,  and  which  is  to  be  applied  for  the  payment 
of  his  debts.  To  a  plea  that  the  plaintiff  is  a  banl^rupt,  and 
that  all  his  estate  vested  in  his  assignee,  it  is  a  good  replication 
that  the  whole  beneficial  interest  in  the  contract  or  demand  in 
suit  was  vested  by  prior  assignment  in  a  third  party,  for 
whose  benefit  the  suit  is  prosecuted.  If,  however,  the  bankrupt 
bars  any  beneficial  interest  in  the  avails  of  the  suit,  then  the 
whole  legal  title  vests  in  his  assignee,  and  the  action  must  be 
in  his  name,  for  there  cannot  be  two  legal  owners  of  one  con- 
tract at  the  same  time.  Webster  v.  Scales,  4  Doug.  7 ;  Winch  v. 
Keeley,  1  T.  R.  619;  Carpenter  v.  Marnell,  3  B.  and  P.  40. 
In  most  of  the  English  cases  in  which  these  rules  have  been  ap- 
plied, there  was  an  assignment  of  a  chose  of  action  by  the  bank- 
rupt to  a  third  party,  made  before  the  bankruptcy,  and  they 
have  mainly  turned  on  the  question  whether  the  transfer  was 
absolute  or  only  as  security  for  debt,  and,  if  as  security  only, 
then  further,  on  the  question  whether  the  security  was  of  greater 
value  than  the  debt  secured,  at  the  time  of  the  bankruptc3^ 

The  case  of  D'Arnay  v.  Chesneau,  13  Mees.  &  Welsh.,  796- 
809,  relied  on  at  the  argument,  was  of  this  description,  and 
Baron  Parke  there  declared:  "That  if  the  debt  to  be  secured 
was  less  than  the  debt  assigned,  and  there  was  nothing  more 
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than  a  simple  assignment  of  the  debt  as  a  security,  the  right  of 
action  would  vest  in  the  insolvent's  assignees.  In  such  a  case 
they  would  have  an  immediate  interest  in  the  sum  to  be  recov- 
ered, from  which  benefit  to  the  creditors  might  result,  and  they 
would  not  have  been  bound  to  refund  all  they  had  recovered 
to  the  equitable  assignee  of  the  debt  (their  cestui  que  trust), 
which  is  the  proper  criterion."  Dangerfield  v.  Thomas,  9  Ad. 
&  El.  292. 

The  court  are  of  opinion  that  the  rule  in  these  cases,  if  ever 
applicable  to  a  case  where  an  agent  sues  upon  a  contract,  made 
in  the  course  of  his  agency,  where  the  suit  is  subject  to  the  con- 
trol of  the  principal,  cannot  be  applied  to  defeat  the  plaintiff's 
action  here.  The  pledged  property  consisted  of  a  business  to  be 
carried  on  with  the  capital  of  the  party  to  whom  it  was  trans- 
ferred. 

The  cmtracts  made  in  the  course  of  it  were  the  contracts  of 
the  principal.  The  agent  had  no  immediate  beneficial  interest 
in  them.  His  interest  ivas  only  in  the  future  profits,  and  that 
contingent  on  their  heing  sufficient  to  pay  the  debt  he  owed. 
The  contract  of  Lynde  to  restore  the  property  to  the  plaintiff 
was  executory,  and  there  was  no  claim  that  the  contingency  had 
happened  upon  w^hich  the  business  and  property  were  to  become 
the  plaintiff's.  The  inference  from  the  facts  reported  is  that  it 
did  not.  The  support  which  he  w^as  to  have  for  liimself  and  his 
family  was  plainly  in  compensation  for  his  agency  in  the  busi- 
ness. And  there  is  nothing  to  show  that  the  creditors  in  bank- 
ruptcy have  any  valuable  interest  in  the  contract  declared  on. 
Parnham  v.  Hurst,  8  Mees.  &  Welsh.  743;  Ontario  Band  v. 
Mumford,  2  Barb.  Ch.  596 ;  3  Parsons  on  Contract,  479. 

Case  to  stand  for  trial. 
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6.    Duties  and  Liabilities  of  Third  Persons  to  the  Pri/)icipal* 

HUNTINGTON  v.  KNOX. 

7  Cv^h.  371.     1851. 

Shaw,  C.  J.  This  action  is  brought  to  recover  the  value  of 
a  quantity  of  hemlock  bark,  alleged  to  have  been  sold  by  the 
plaintiff  to  the  defendant,  at  certain  prices  charged.  The  dec- 
laration was  for  goods  sold  and  delivered,  with  the  usual  money 
counts.  The  case  was  submitted  to  a  referee  by  a  common  rule 
of  Court,  who  made  an  award  in  favor  of  the  plaintiff,  subject 
to  the  opinion  of  the  Court  on  questions  reserved,  stating  the 
facts  in  his  report,  on  which  the  decision  of  those  questions 
depends. 

The  facts  tended  to  show  that  the  bark  was  the  property  of 
the  plaintiff;  that  the  contract  for  the  sale  of  it  was  made  by 
her  agent,  George  H.  Huntington,  by  her  authority;  that  it 
was  made  in  writing  by  the  agent,  in  his  own  name,  not  stating 
his  agency,  or  naming  or  referring  to  the  plaintiff,  or  otherwise 
intimating,  in  the  written  contract,  that  any  other  person  than 
the  agent  was  interested  in  the  bark. 

Objection  was  made,  before  the  referee  to  the  admission  of 
parol  evidence  and  to  the  right  of  the  plaintiff  to  maintain 
the  action  in  her  own  name.  The  referee  decided  both  points 
in  favor  of  the  plaintiff  holding  that  the  action  could  be  main- 
tained by  the  principal  and  owner  of  the  property,  subject  to 
any  set-off,  or  other  equitable  defense  which  the  buyer  might 
have  if  the  action  were  brought  by  the  agent. 

The  Court  are  of  opinion,  that  this  decision  was  correct  upon 
both  points.  Indeed  they  resolve  themselves  substantially  into 
one;  for  prima  facie,  and  looking  only  at  the  paper  itself,  the 
property  is  sold  by  the  agent,  on  credit ;  and  in  the  absence  of 
all  other  proof,  a  promise  of  payment  to  the  seller  would  be 
implied  by  law;  and  if  that  presumption  of  fact  ca.n  be  con- 
troverted, so  as  to  raise  a  promise  to  the  principal  by  implica- 
tion, it  must  be  by  evidence  aliunde,  proving  the  agency  and 
property  in  the  principal. 

*  See  Sees.  620-624,  Vol.  5,  Cyclopedia  of  I.AW. 
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It  is  now  well  settled  by  authorities,  that  when  the  property 
of  one  is  sold  by  another,  as  agent,  if  the  principal  give  notice 
to  the  purchaser,  before  payment,  to  pay  to  himself,  and  not 
to  the  agent,  the  purchaser  is  bound  to  pay  the  principal,  sub- 
ject to  any  equities  of  the  purchaser  against  the  agent. 

Wlien  a  contract  is  made  by  deed  under  seal,  on  technical 
grounds,  no  one  but  a  party  to  the  deed  is  liable  to  be  sued 
upon  it;  and  therefore,  if  made  by  an  agent  or  attorney,  it 
must  be  made  in  the  name  of  the  principal,  in  order  that  he 
may  be  a  party,  because  otherwise  he  is  not  bound  by  it. 

But  a  different  rule,  and  a  far  more  liberal  doctrine,  pre- 
vails in  regard  to  a  written  contract  not  under  seal.  In  the 
case  of  Higgins  v.  Senior,  8  Mees.  &  Welsh.  834,  it  is  laid  down 
as  a  general  proposition,  that  it  is  competent  to  show  that  one 
or  both  of  the  contracting  parties  were  agents  for  other  persons, 
and  acted  as  such  agents  in  making  the  contract  of  sale,  so  as  to 
give  the  benefit  of  the  contract,  on  the  one  hand  to,  and  charge 
with  liability  on  the  other,  the  unnamed  principals;  and  this 
whether  the  agreement  be  or  be  not  required  to  be  in  writing,  by 
the  statute  of  frauds.  But  the  Court  mark  the  distinction 
broadly  between  such  a  case  and  a  ease  where  an  agent,  who  has 
contracted  in  his  own  name,  for  the  benefit,  and  by  the  authority 
of  a  principal,  seeks  to  discharge  himself  from  liability,  on  the 
ground  that  he  contracted  in  the  capacity  of  an  agent.  The 
doctrine  proceeds  on  the  ground  that  the  principal  and  agent 
may  each  be  bound;  the  agent,  because  by  his  contract  and 
promise  he  has  expressly  bound  himself;  and  the  principal, 
because  it  was  a  contract  made  by  his  authority  for  his  account : 
Paterson  v.  Gandasequi,  15  East,  62;  Magee  v.  Atkinson,  2 
Mees.  &  Welsh.  440;  Trueman  v.  Loder,  11  Ad.  &  El.  589; 
Taintor  v.  Prendergast,  3  Hill,  72;  Edwards  v.  Golding,  20 
Verm.  30.  It  is  analogous  to  the  ordinary  case  of  a  dormant 
partner.  He  is  not  named  or  alluded  to  in  the  contract;  yet  as 
the  contract  is  shown  in  fact  to  be  made  for  his  benefit,  and  by 
his  authority,  he  is  liable. 

So,  on  the  other  hand,  where  the  contract  is  made  for  the 
benefit  of  one  not  najned,  though  in  writing,  the  latter  may 
sue  on  the  contract,  jointly  with  others,  or  alone,  according  to 
the  interest:     Garrett  v.  Handley,  4  B.  &  C.  664;  Sadler  v. 
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Leigh,  4  Campb.  195;  Coppin  v.  WkUver,  7  Taunt.  237;  Story 
on  Agency,  §  410.  The  rights  and  liabilities  of  a  principal, 
upon  a  written  instrument  executed  by  his  agent,  do  not  de- 
pend upon  the  fact  of  the  agency  appearing  on  the  instrument 
itself,  but  upon  the  facts;  1,  that  the  act  is  done  in  the  exer- 
cise, and  2,  within  the  limits,  of  the  powers  delegated;  and 
these  are  necessarily  inquirable  into  by  evidence:  Mechanics' 
Bank  v.  Bank  of  Columbia,  5  Wheat.  326. 

And  we  think  this  doctrine  is  not  controverted  by  the  au- 
thority of  any  of  the  cases  cited  in  the  defendant's  argument. 
Hasting-s  v.  Lovering,  2  Pick.  214,  was  a  case  where  the  suit 
was  brought  against  an  agent,  on  a  contract  of  warranty  upon 
a  sale  made  in  his  own  name.  The  case  of  the  United  States 
V.  Parmele,  Paine,  252,  was  decided  on  the  ground  that,  in  an 
action  on  a  written  executory  promise,  none  but  the  promisee 
can  sue.  The  Court  admit  that,  on  a  sale  of  goods  made  by  a 
factor,  the  principal  may  sue. 

This  action  is  not  brought  on  any  written  promise  made  by 
the  defendant;  the  receipt  is  a  written  acknowledgment,  given 
by  the  plaintiff  to  the  defendant,  of  part  payment  for  the 
bark,  and  it  expresses  the  terms  upon  which  the  sale  had  been 
made.  The  defendant,  by  accepting  it,  admits  the  sale  and 
its  terms ;  but  the  law  raises  the  promise  of  payment.  And  this 
is  by  implication,  prima  facia,  a  promise  to  the  agent;  yet  it  is 
only  prima  facie,  and  may  be  controlled  by  parol  evidence  that 
the  contract  of  sale  was  for  the  sale  of  property  belonging  to 
the  plaintiff,  and  sold  by  her  authority  to  the  defendant,  by  the 
agency  of  the  person  with  whom  the  defendant  contracted. 

We  are  all  of  opinion  that  the  provisions  of  Rev.  Sts.  c.  28, 
§  201,  do  not  apply  to  the  sale  of  bark,  as  made  in  this  case. 
Judgment  on  the  award  for  the  pladntiff. 


CHAPTER  V. 

THE  TERMINATION  OF  THE  RELATION. 

1,    Termination  hy  the  Completion  of  the  Purpose,  or  Expira- 
tion of  the  Time  Set* 

MOORE  V.  STONE. 

40  loiva,  259.     1875. 

Miller,  C.  J.  The  evidence  establishes  the  following  state  of 
facts:  In  the  month  of  June,  1868,  Mr.  Scarlett  applied  to  the 
plaintiff,  who  was  then  a  member  of  the  banking  firm  of  Moore 
and  Mclntire,  for  the  purpose  of  buying  the  land  in  controversy, 
if  they  had  the  agency.  On  being  informed  by  plaintiff  that 
they  were  not  agents  for  the  laud,  Scarlett  said  that  Horace 
Everett,  of  Council  Bluffs,  v>^as  agent  for  the  owner  of  the 
land.  Plaintiff  then  examined  and  found  the  land  in  a  printed 
list  of  lands  for  sale  by  Mr.  Everett.  Mr.  Scarlett  desired  the 
plaintiff  to  buy  the  land  for  him  at  $5  per  acre.  The  plaintiff 
said  he  was  going  to  Council  Bluffs  in  a  short  time,  and  would 
see  Mr.  Everett  and  try  to  make  the  purchase.  In  a  few  days 
after  this  the  plaintiff  did  see  Mr.  Everett,  and  bargained  for 
the  land  as  Scarlett  desired  him  to  do.  About  two  weeks  after 
this  Scarlett  again  called  at  the  banking  house  of  ]\Ioore  & 
Mclntire,  did  not  find  Moore  in,  but  Mclntire  was  there,  and 
informed  him  that  they  had  obtained  the  land  for  him.  In  a 
fe^v  days  thereafter  Scarlett  called  again  and  paid  one-half  the 
purchase-money  for  the  land,  and  received  a  written  contract 
for  a  deed  upon  the  payment  of  the  balance.  Scarlett  then 
inquired  of  plaintiff  how  much  he  charged  for  his  services.  "He 
said,  usually  $20,  but  in  this  case  $10  would  do,"  and  Scarlett 
then  paid  the  same. 

The  plaintiff  resided  in  Page  County,  where  the  business 
was  transacted;  Scarlett  resided  and  the  land  was  situated  in 


*  See  Sec.  626,  Vol.  5,  Cyclopedia  of  Law. 
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Taylor  County.  Some  time  in  the  month  of  July,  1869,  a  Mr. 
Farrell  called  at  the  banking  house  of  Moore  &  Mclntire,  and 
inquired  if  the  deed  to  Scarlett  for  the  land  in  controversy  had 
been  received  by  Moore  &  Mclntire.  He  was  told  by  them  that 
it  had  not.  The  deed  was  afterward  received,  being  sent  by 
Everett  to  Moore  &  Mclntire 's  banking  house,  to  be  delivered 
by  them  to  Scarlett  on  payment  of  the  balance  of  the  purchase- 
money.  On  the  27th  of  August,  1869,  Farrell  again  called,  and 
plaintiff  delivered  the  deed  to  him  on  receipt  of  the  money  due, 
which  was  remitted  to  Everett.  In  delivering  the  deed  and 
receiving  the  last  payment  on  the  land  Moore  and  Mclntire  both 
testify  they  were  acting  as  agents  of  i\'Ir.  Everett,  whom  they 
charged  the  usual  collection  fee  of  one-half  of  one  per  centum. 

The  evidence  farther  shows  that  neither  plaintiff  nor  Mc- 
lntire had  any  knowledge,  at  the  time  they  made  the  pur- 
chase for  Scarlett,  that  there  were  any  tax  liens  on  the  land. 
The  firm  of  Moore  &  Mclntire  purchased  the  land  at  tax  sale 
in  October,  1868,  and  held  the  tax  certificate  at  the  time  of 
the  delivery  of  the  deed  to  Scarlett,  and  did  not  make  the  fact 
known  to  him.  In  making  such  tax  purchase  this  tract  was 
not  selected  and  purchased  by  itself,  but  was  purchased  at  the 
same  time  with  other  lands  as  they  were  offered  by  the  treasurer, 
regardless  of  the  ownership,  and  without  any  inquiry,  and 
paying  no  attention  to  the  numbers,  and  at  the  time  of  the 
delivery  of  the  deed  to  Scarlett  they  had  no  knowledge  that 
they  then  held  a  certificate  for  the  purchase  of  the  land  at  tax 
sale,  except  what  was  common  to  all  persons  from  the  records. 
They  then  held  certificates  of  the  same  kind  for  from  ten  to 
twenty  thousand  acres,  and  their  attention  was  not  particularly 
called  to  this  tract  until  after  the  treasurer's  deed  came  into 
the  hands  of  the  plaintiff. 

Upon  these  facts  it  is  quite  clear  that  the  agency  of  the 
plaintiff,  or  of  Moore  &  Mclntire,  for  the  purchase  of  the  land 
for  Scarlett,  terminated  at  the  time  they  delivered  to  him  the 
written  contract  for  a  conveyance  of  the  land  on  receipt  of  the 
one-half  of  the  purchase-money  and  the  payment  of  their  fees 
for  the  services  performed.  When  this  was  accomplished 
Moore  &  Mclntire  had  done  all  that  they  or  the  plaintiff  had 
been  employed  to  do.     They  had  made  the  purchase  as  Scar- 
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lett  had  desired  them  to  do,  delivered  to  him  the  written  eon- 
tract  sent  to  them  for  Scarlett,  received  the  first  pajonent  as 
per  agreement.  This  completed  the  services  they  had  under- 
taken. Scarlett  himself  so  regarded  it,  for  when  these  things 
were  done  he  inquired  how  much  they  charged  him  for  their 
services,  and  on  being  informed  as  to  the  amount  he  paid  the 
same.  They  had  performed  the  business  for  which  the  agency 
had  been  constituted,  and,  by  operation  of  law,  the  agency 
was  terminated.  See  Story  on  Agency,  §  499,  and  cases  cited; 
2  Kent's  Com.  *643,  and  cases  cited.  This  was  in  July,  1868. 
The  purchase  of  the  land  at  tax  sale  by  Moore  &  Mclntire  was 
not  made  until  October  of  that  year.  At  that  time  they  w^ere 
as  free  to  purchase  the  same  as  any  other  persons.  Their 
agency  no  longer  existed;  they  had  not  undertaken  to  procure 
a  good  title  for  Scarlett  nor  to  examine  the  title  for  him.  The 
land  was  situated  in  another  county  from  where  the  plaintiff 
resided;  nothing  was  said  to  them  about  the  title,  and  they 
might  well  suppose  that  Scarlett,  since  he  resided  near  the  land 
and  desired  to  buy  it,  had  examined  or  procured  some  one  to 
examine  the  records  in  the  county  where  the  lands  were  situated . 

It  is  also  quite  clear  that  the  fact  that  the  deed  to  Scarlett 
was  sent  by  Everett  to  the  banking  house  of  IMoore  &  IMcIn- 
tire  for  the  purpose  of  being  delivered  upon  payment  of  the 
balance  of  the  purchase-money,  did  not  operate  to  revive  the 
prior  agency  for  the  purchase  of  the  land.  In  this  transac- 
tion Moore  &  Mclntire  acted  for  and  as  agents  of  the  grantor 
in  the  deed.  There  is  no  evidence  that  Scarlett  procured  the 
plaintiff,  or  his  firm,  to  obtain  the  deed  for  him.  On  the  con- 
trary, it  was  sent  by  Everett  to  Moore  &  Mclntire  for  the  pur- 
pose of  collecting  the  balance  of  the  purchase-money  then  due. 
They  performed  that  service  for  Everett  and  received  their 
compensation  from  him. 

It  is  equally  clear  that  the  plaintiff  was  not  guilty  of  any 
fraud  in  failing  to  disclose  the  fact  of  the  tax  purchase  by 
Moore  &  Mclntire.  Their  relations  were  not  such  as  required 
such  disclosure  to  be  made,  especially  when  it  is  affirmatively 
shown  that  they  had  no  actual  knowledge  that  they  held  the 
certificate  of  purchase  at  the  time  they  delivered  the  deed  to 
Scarlett. 
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The  decree  of  the  Court  below  will  be  reversed,  and  a  decree 
entered  for  plaintiff  in  this  Court  if  he  so  elects,  or  the  cause 
will  be  remanded  for  a  decree  to  be  entered  in  conformity  with 
this  opinion  by  the  District  Court. 

Reversed. 


AHERN  V.  BAKER. 

34  Minn.  98.     188.;. 

Vanderburgh,  J.  The  defendant,  on  the  9th  day  of  Sep- 
tember, 1884,  specially  authorized  one  Wheeler,  as  his  agent, 
to  sell  the  real  property  in  controversy,  and  to  execute  a  con- 
tract for  the  sale  of  the  same.  He  in  like  manner  on  the  same 
day  empowered  one  Fairchild  to  sell  the  same  land,  the  au- 
thority of  the  agent  in  each  instance  being  limited  to  the  par- 
ticular transaction  named.  On  the  same  day,  Wheeler  effected 
a  sale  of  the  land,  which  was  consummated  by  a  conveyance. 
Subsequently,  on  the  10th  day  of  September,  Fairchild,  as  agent 
for  defendant,  and  having  no  notice  of  the  previous  sale  made 
by  Wheeler,  also  contracted  to  sell  the  same  land  to  this  plain- 
tiff, who,  upon  defendant's  refusal  to  perform  on  his  part, 
brings  this  action  for  damages  for  breach  of  the  contract. 

This  is  a  case  of  special  agency,  and  there  is  nothing  in  the 
case  going  to  show  that  the  plaintiff  would  be  estopped  from 
setting  up  a  revocation  of  the  agency  prior  to  the  sale  by  Fair- 
child.  A  revocation  may  be  shown  by  the  death  of  the  prin- 
cipal, the  destruction  of  the  subject-matter,  or  the  determi- 
nation of  his  estate  by  a  sale,  as  well  a.s  by  express  notice.  The 
plaintiff  had  a  right  to  employ  several  agents,  and  the  act  of 
one  in  making  a  sale  would  preclude  the  others  without  any 
notice,  unless  the  nature  of  his  contract  with  them  required  it. 
In  dealing  with  the  agent  the  plaintiff  took  the  risk  of  the 
revocation  of  his  agency:    1  Pars.  Cont.  71. 

Order  affirmed,  and  case  remanded. 
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2.     Termination  hy  the  Subsequent  Act  or  Agreement  of  the 

Parties* 

CHAMBERS  v.  SEAY. 

73  Alabama,  373.     1882. 

Action  to  recover  damages  for  an  alleged  wrongful  revocation 
of  plaintiff's  authority  to  sell  lands.  The  opinion  states  the 
facts.     Judgment  for  defendant,  and  plaintiff  appealed. 

SoMERViLLE,  J.  The  main  contention  in  this  case  involves  the 
right  of  the  principal  to  revoke  the  agent's  authority  to  sell, 
so  as  to  deprive  the  latter  of  his  commissions. 

The  agreement,  which  is  the  basis  of  this  suit,  is  in  writing, 
bearing  date  February  28,  1878,  and  is  signed  by  both  the 
plaintiff  and  defendant.  Its  substance  is  briefly  as  follows: 
Seay  was  the  owner  of  a  tract  of  land  in  Talladega  county, 
valuable  for  the  quantity  of  iron  ore  it  was  known  to  contain. 
He  placed  this  land  in  the  hands  of  Chambers  for  sale,  sub- 
ject to  Seay's  ratification,  if  he  (Seay)  should  "deem  the  price 
to  be  paid  for  said  property  sufficient  to  warrant  a  sale." 
Chambers,  on  his  part,  agreed  to  undertake  the  sale  of  the  land, 
and  to  this  end  undertook  and  promised  to  transport  specimens 
of  ore  taken  from  it  to  Birmingham,  England,  for  inspection 
there ;  and  also  to  advertise  the  property  in  one  respectable  paper 
in  each  of  the  cities  of  Birmingham  and  London,  England.  By 
way  of  compensation  for  his  services  and  expenses,  it  was  stipu- 
lated that  Chambers  should  receive  "an  undivided  one-fourth 
interest  in  the  proceeds  of  sale  when  sold  as  aforesaid,"  and 
his  right  to  sell  was  made  "exclusive." 

The  evidence  tends  to  show  that  Seay  revoked  the  agency  of 
Chambers  in  January,  1880,  and  very  soon  afterwards  himself 
sold  the  property  to  one  Glidden  for  the  sum  of  twenty  thou- 
sand dollars.  The  circuit  court  charged  the  jury,  that  the 
agreement  in  question  was  a  mere  revocable  agency,  which  could 
be  recalled  by  the  principal,  Seay,  at  any  time  before  it  had 
been  executed,  by  his  making  a  sale  of  the  property;  and  if 

*  See  Sees.  627-633,  Vol.  5,  Cyclopedia  of  Law. 
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it  was  so  revoked  prior  to  the  sale  made  by  Seay  to  Glidden, 
then  Chambers  was  not  entitled  to  recover  any  commissions. 

The  rule  is  not  denied,  that,  in  ordinary  eases,  a  principal, 
who  has  empowered  an  agent  to  sell,  may  at  any  time  before 
sale  revoke  the  agent's  authority.  It  is  equally  true  that  the 
usual  theory  of  commissions  is,  that  the  agent  is  to  receive 
them  only  in  the  event  of  success.  Wood's  Mayne  on  Dam- 
ages, (Amer.  ed.),  §§  746-747. 

It  is  argued  that  the  present  agreement  does  not  come  within 
this  general  rule,  because  it  confers  on  the  agent  a  power 
coupled  with  an  interest,  and  that  such  a  power  is  irrevokable. 
It  is  a  generally  admitted  proposition  of  law,  that  a  principal 
is  not  permitted  to  revoke  the  authority  of  his  agent,  where 
such  authority  is  coupled  with  an  interest,  or  where  it  is  nec- 
essary to  effectuate  a  security.  Swell's  Evans  on  Agency, 
marg.  page  83.  These  are  the  two  established  exceptions,  which 
seem,  indeed,  to  be  essentially  similar  in  practice.  It  is  con- 
tended that  the  agency  of  the  plaintiff  Chambers  comes  within 
the  influence  of  the  first  exception,  as  being  coupled  with  an 
interest,  and  it  was  not  competent,  therefore,  for  Seay  to  revoke 
it.  It  is  not  any  interest,  however,  that  will  suffice  to  render 
an  agency  irrevokable.  An  interest  in  the  proceeds  of  sale, 
or  money  derived  from  the  sale  of  property  by  an  agent,  is 
not  sufficient  for  this  purpose.  Barr  v.  Schroeder,  32  Cal.  609 ; 
Hartley's  Appeal,  53  Penn.  St.  212,  91  Am.  Dec.  207;  Gilbert 
V.  Holmes,  64  111.  549.  To  be  irrevokable,  it  seems  now  well 
settled,  that  the  power  conferred  must  create  an  interest  in 
the  thing  itself,  or  in  the  property  which  is  the  subject  of  the 
power.  In  other  words,  "the  power  and  estate  must  be  united 
and  co-existent;"  and,  possibly,  of  such  a  nature  that  the 
power  would  survive  the  principal  in  the  event  of  the  latter 's 
death,  so  as  to  be  capable  of  execution  in  the  name  of  the  agent. 

Blackstone -V.  Buttermore,  53  Penn.  St.  266  (post );   Bon- 

ney  v.  Smith,  17  111.  531 ;  Mansfield  v.  Mansfield,  6  Conn.  559, 
16  Am.  Dec.   76;    Hunt  v.  Rousmanier,  8  Wheat.   174    (post 

)  ;  Evans  on  Agency  (Ewell),  marg.  page  83,  note,  and  p. 

85;  Raleigh  v.  Atkinson,  6  M.  &  W.  670.  In  Hunt  v.  Rous- 
manier, supra,  such  a  power  was  defined  by  Chief  Justice  Mar- 
shall, to  be  one  ** engrafted  on  an  estate  in  the  thing  itself." 
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The  power  conferred  on  Chamber  was  not  of  this  nature, 
very  clearly.  He  had  no  interest  in  the  subject-matter  of  his 
agency,  the  land  itself.  He  was  interested  only  in  the  money 
to  be  derived  as  the  proceeds  of  the  sale  of  the  land,  which 
could  only  be  realized  by  the  completion  of  his  agency,  or  by 
some  negotiation  which  was  tantamount  lo  it.  He  had  parted 
Avith  no  money  or  other  value  for  the  security  of  which  the 
power  of  sale  was  conferred  in  the  agreement.  He  had  risked 
in  the  venture  of  his  agency  only  his  personal  services  and  the 
expenses  incidental  to  its  execution.  The  undertaking  to  trans- 
port specimens  of  iron  ore  to  England,  and  to  advertise  the 
lands  there,  may  be  embraced  sls  a  part  of  the  ordinary  expense 
to  be  incurred  in  the  usual  course  of  such  an  employment. 
It  is  fair  to  presume  that  he  risked  this  much  in  view  of  the 
large  compensation  to  be  reaped  as  commissions,  in  the  event 
of  a  successful  sale.     Simpson  v.  Lamb,  17  C.  B.  603. 

It  is  insisted  further  that  the  agency  is  rendered  irrevocable 
by  reason  of  the  fact,  that  the  power  of  sale  conferred  on 
Chambers  was  stipulated  to  be  exclusive.  This  cannot  be  strong- 
er than  the  use  of  the  word  "irrevocable,"  which  has  been 
construed  to  fail  of  such  a  purpose,  unless  the  agency  comes 
within  the  exceptions  above  discussed.  In  the  case  of  a  naked 
power,  an  express  declaration  of  irrevocability  will  not  pre- 
vent revocation.  McGregor  v.  Gardner,  14  Iowa,  326;  Black- 
stone  V.  Buttermore,  53  Penn.  St.  266   (post,  ). 

The  chief  difficulty  arises  in  those  cases  where  the  agent  has 
incurred  trouble  and  expense  in  the  execution  of  his  agency, 
and  has  been  prevented  from  effecting  a  sale  by  the  inter- 
ference of  his  principal,  whether  by  revocation  of  his  author- 
ity or  otherwise.  It  is  not  just,  it  is  true,  for  a  principal  to 
revoke  an  agent's  authority  without  paying  him  for  labor  and 
expense  reasonably  incurred  in  the  course  of  the  agent's  em- 
ployment. 

Unless  otherwise  stipulated,  the  agent  may,  in  a  proper  form 
of  action,  ordinarily  claim  reimbursement  for  the  value  of 
these.  Evans'  Agency  (Ewell),  marg.  p.  83-84.  So  where  a 
sale  of  property  is  brought  about  by  the  advertisement  or  exer- 
tions of  a  broker  or  agent,  the  broker  being  the  efficient  cause 
of  the  sale  and  the  purcha.ser  being  found  through  his  instru- 
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mentality,  he  may  often  recover  his  commissions.  Sussdorff 
V.  Schmidt,  55  N.  Y.  319 ;  Earp  v.  Cummings,  54  Penn.  St. 
394;  93  Am.  Dee.  718.  These  are  mentioned  as  just  qualifi- 
cations of  the  general  rule,  to  which  we  have  above  adverted, 
touching  the  subject  of  the  revocation  of  an  agent's  authority 
by  his  principal. 

The  pleadings  in  the  present  case,  upon  which  it  was  tried, 
are  framed  very  clearly  with  reference  to  a  recovery  of  the 
stipulated  commissions  promised  to  Chambers,  and  the  grava- 
men of  the  action  is,  in  effect,  alleged  to  be  the  wrongful  revo- 
cation of  the  agency  by  act  of  the  principal.  We  need  not, 
for  this  reason,  discuss  the  question  as  to  the  plaintiff's  right 
to  recover  for  the  value  of  his  services,  or  for  expenses  in- 
curred. The  first  and  fifth  counts  were  obviously  actions  on 
the  case,  and  the  other  counts  were  in  assumpsit.  Myers  v. 
Gilbert,  18  Ala.  467.  The  demurrer  for  misjoinder  was  con- 
sequently well  taken,  and  was  properly  sustained  by  the  court. 

The  rulings  of  the  circuit  court  were  in  accordance  with 
above  views,  and  its  judgment  must  be  Affirmed. 


WALKER  V.  DENISON. 

86  III.  142.     1877. 

Mr.  Justice  Sheldon.  This  was  a  bill  in  chancery  to  set 
aside  a  deed  made  by  the  appellees  to  the  appellant,  convey- 
ing to  her  certain  premises,  being  a  house  and  two  acres  of 
land  situate  in  Belvidere  in  this  State.  The  deed  was  made 
under  the  following  circumstances : 

On  November  6,  1867,  Warren  H.  Pease,  being  the  patentee 
with  Hiram  'Knapp,  under  letters-patent  from  the  United 
States,  for  an  improved  well-tube,  gave  to  J.  D.  Walker,  now 
deceased,  and  A.  B.  Peterson  a  power  of  attorney  constituting 
them  his  attorneys  to  sell  and  dispose  of  all  or  any  part  of  the 
States  and  territories  granted  to  Pease  and  Knapp  in  the  let- 
ters-patent. The  power  of  attorney  contained  the  two  follow- 
ing clauses:  "And  said  attorneys  are  to  account  to  me  for 
one-half  of  the  net  proceeds  derived  from  the  above  sales,  after 
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deducting  all  necessary  expenses  therefrom."  "And  this  power 
of  attorney  is  not  revocable  and  cannot  be  revoked  within  two 
years  from  this  date."  The  power  of  attorney  was  recorded 
in  the  Patent  Office  of  the  United  States,  November  13,  1867. 

Under  this  power  of  attorney,  "Walker,  on  Januarv^  21,  1868, 
sold  and  conveyed  to  Daniel  A.  Denison,  one  of  the  appellees, 
the  right  to  use  and  put  down  Pease's  patent  well-tubes  for  the 
State  of  Ohio,  except  Williams  County,  and  gave  $50  in  money, 
and  a  sample  filter  valued  at  $5,  for  the  premises  described  in 
the  deed,  and  Denison  and  wife  on  that  day  executed  to  the 
appellant,  Eunice  E.  "Walker,  the  wife  of  J.  D.  Walker,  the 
attorney,  the  deed  in  question.  After  the  making  of  the  power 
of  attorney,  and  before  the  consummation  of  the  trade,  namely, 
on  November  21,  1867,  Pease,  the  patentee,  sold  and  assigned 
all  his  interest  in  the  patent  in  and  for  the  State  of  Ohio, 
except  Williams  County,  to  Delos  A.  Danforth  and  Charles  W. 
Seeley,  who  were  aware,  at  the  time,  of  the  existence  of  the 
power  of  attorney  to  Walker  and  Peterson.  Such  assignment 
was  recorded  in  the  Patent  Office,  November  27,  1867.  At  the 
time  of  the  purchase  from  Pease,  Danforth  and  Seeley  pur- 
chased the  Knapp  interest  in  the  patent  from  the  widow  and 
executrix  of  Kjiapp.  Walker,  the  attorney,  was  notified  by 
Pease  of  his  sale  and  transfer  of  the  patent  to  Danforth  and 
Seeley,  prior  to  January-  21,  1868,  the  time  of  the  execution  of 
the  deed. 

The  Court  below  decreed  the  relief  prayed,  and  the  defend- 
ant, Eunice  E.  Walker,  appeals. 

It  is  insisted  that  the  sale  by  Walker,  the  attorney,  to  Den- 
ison, on  January  21,  1868,  was  valid,  notwithstanding  the  fact 
that  Pease,  the  principal,  had  himself  previously  made  sale 
of  all  his  interest  in  the  patent-right  to  Danforth  and  Seeley, 
because  the  power  of  attorney  was  irrevocable  for  two  years,  as 
expressed  therein. 

It  is  not  disputed  that  the  general  rule  is,  that  the  principal 
may  revoke  the  authority  of  his  agent  at  his  mere  pleasure, 
although  in  its  terms  an  authority  may  be  expressly  declared 
to  be  irrevocable;  but  it  is  contended  that  the  present  case 
comes  within  one  of  the  recognized  exceptions — ^that  where  an 
authority  or  power  is  coupled  with  an  interest,  or  where  it  is 


WALKER  V.   DENISON.  171 

given  for  a  valuable  consideration,  or  where  it  is  part  of  a 
security,  there  it  is  irrevocable,  and  whether  it  is  expressed  to 
be  so  upon  the  face  of  the  instrument  conferring  the  authority, 
or  not :  Story  on  Ag.  §  477.  It  is  argued  that  "Walker  had  an 
interest  in  the  execution  of  the  power;  that  it  was  given  for  a 
valuable  consideration,  to  wit,  that  Wall?;er  was  to  give  his  time 
and  labor  and  was  to  use  his  o-wti  money  in  introducing  the 
patent,  and  was  to  be  reimbursed  only  out  of  the  sales  he 
should  make  during  the  two  years,  and  that  as  security  for  the 
reimbursement  this  stipulation  against  revocation  for  the 
period  of  two  years  was  inserted.  All  that  there  is  shown  in 
this  respect  is  merely  the  above  quoted  provisions  of  the  power 
of  attorney.  There  is  no  undertaking  on  the  part  of  Walker 
in  the  instrument,  and  aside  from  those  clauses  it  is  in  the  or- 
dinary form  of  a  simple  power  of  attorney  given  by  a  prin- 
cipal. There  was  no  proof  that  Wklker  was  to  incur  any 
expenditure  of  any  kind,  or  that  he  did  incur  any,  beyond 
the  one  item  of  testimony  that,  during  the  latter  part  of  1867 
and  early  part  of  1868,  he  was  engaged  under  the  power  of 
attorney  in  selling  territorial  rights  for  the  patent. 

The  mention  of  "expenses,"  in  the  power  of  attorney,  was 
not  in  the  way  of  obligation  on  Walker  to  incur  any,  but  was 
in  connection  with  his  compensation  as  attorney,  and  in  meas- 
uring that  he  was  to  have  one-half  of  the  net  proceeds  of  sales 
after  deducting  necessary  expenses  therefrom. 

As  to  the  exception  of  a  power  coupled  with  an  interest,  it 
is  not  enough,  as  appellant  supposed,  that  the  agent  has  an 
interest  in  the  execution  of  the  power.  The  meaning  of  that 
expression  underwent  discussion  and  was  authoritatively  de- 
termined in  the  case  of  Hunt  v.  Rousmanier's  Administrator, 
8  Wheat.  174,  where  it  was  held  that  "a  power  coupled  Math 
an  interest"  is  where  the  power  or  authority  is  coupled  with 
an  interest  in  the  thing  itself,  actually  vested  in  the  agent; 
and  that  it  was  not  an  interest  in  that  which  is  produced  by  the 
exercise  of  the  power.  The  latter,  and  not  the  former,  Avas  all 
the  interest  of  Walker  in  the  matter,  and  the  case  cannot  be 
brought  witliin  this  exception. 

Nor  do  we  perceive  that  it  any  more  falls  within  the  other 
exceptions — of  the  instrument  having  been  given  for  a  valu- 
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able  consideration,  or  as  a  part  of  a  security.  The  power  of 
attorney  itself  was  not  ^ven  for  any  such  independent  pur- 
pose. All  that  can  be  said  in  that  regard  is  that  the  particular 
clause  in  the  instrument  against  revocation  might  be  beneficial 
to  the  agent  appointed,  in  the  way  of  profit  derivable  from  the 
exercise  of  the  agency,  and  of  securing  compensation  for  any 
services  and  expenditure  therein.  We  do  not  consider  that 
any  such  consideration  or  security  respecting  the  mere  benefit 
to  the  agent  from  the  exercising  of  the  power  should,  at  least 
under  the  circumstances  here,  debar  from  revoking  the  power. 
For  any  legal  injury  Walker  may  have  sustained  from  the 
revocation  he  may  have  his  remedy  upon  the  covenant  not  to 
revoke. 

The  owner  of  the  patent-right,  Pease,  having  sold  all  his 
interest  in  it  before  the  sale  by  the  agent,  Walker,  to  Denison, 
that  was  a  revocation  of  the  power  of  attorney  by  operation 
of  law,  the  power  of  the  principal  having  ceased  over  the  sub- 
ject-matter. 

The  sale  made  by  Walker  to  Denison  wa«  without  right  and 
authority,  and  the  conveyance  of  the  house  and  lot  from  Den- 
ison, made  thereon,  was  without  consideration.  Walker  knew 
at  the  time  that  his  principal  had  previously  sold  to  Dan  forth 
and  Seeley  all  that  he  pretended  to  sell  to  Denison,  and  the 
sale  was  not  made  in  good  faith.  The  Court  below  rightly 
granted  relief  and  decreed  a  reconveyance. 

In  making  the  objection  of  the  non-return  of  the  $50  re- 
ceived from  Walker,  appellant's  counsel  must  have  overlooked 
the  recital  in  the  decree  that  it  was  stipulated  by  the  solicitors 
of  the  parties,  in  open  court,  that  the  net  use  of  the  premises 
was  more  than  sufficient  compensation  to  repay  the  cash  pay- 
ment of  $50.     This  obviates  the  objection. 

The  point  is  made,  too,  of  laches,  in  the  delay  in  bringing 
suit—the  bill  having  been  filed  March  29,  1870.  This  objec- 
tion does  not  appear  to  have  been  in  any  way  raised  in  the 
Court  below.  In  School  Trustees  v.  Wright,  12  111.  432,  which 
has  never  been  overruled,  this  Court  decided  that  this  objection 
must  be  raised  in  the  Court  below,  otherwise  it  must  be  held 
to  have  been  waived. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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Notice  Necessary  to  Revoke* 

McNeilly  v.  Continental  Life  Ins.  Co. 
66  N.  Y.  23.     1876. 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  reversing  an  order 
non-suiting-  plaintiff  on  trial,  and  granting-  a  new  trial. 

This  action  was  brought  upon  a  policy  of  life  insurance 
issued  by  defendant  upon  the  life  of  plaintiff's  intestate,  Isaac 
McNeilly. 

The  policy  was  issued  June  22,  1870.  It  was  obtained 
through  one  E.  W.  Weller,  who,  at  the  time,  was  general 
agent  of  defendant.  To  him  the  insured  paid  the  premiums 
as  they  fell  due  up  to  December  22,  1873,  receiving  receipts 
therefor.  By  the  terms  of  the  policy  the  premiums  became 
due  and  payable  semi-annually  on  the  22d  of  June  and  De- 
cember, or  within  thirty  days  thereafter.  By  the  terms  of 
Weller 's  agreement  with  defendant  his  agency  expired  May 
26,  1874,  and  at  that  time  he  surrendered  up  the  receipts  then 
held  by  him,  he  having  authority,  however,  and  agreeing  to 
receive  and  forward  any  premiums  paid  to  him.  Prior  to 
June  22,  1874,  defendant  sent  to  the  insured  a  notice  by  mail 
advising  him  that  the  premium  fell  due  on  the  22d  of  June. 
Across  the  face  of  the  notice  was  stamped  the  words  ''Remit 
direct  to  the  home  office."  It  did  not  appear  when  the  in- 
sured received  this  notice.  On  the  16th  of  July,  1874,  the  in- 
sured mailed  to  Weller  a  postal  order  payable  to  him  for  the 
amount  of  the  premium.  He  had  been  accustomed  to  pay 
the  premiums  in  the  same  manner,  and  they  had  been  received 
without  objection.  At  the  time  this  order  was  received  Weller 
was  away  from  home.  It  was  received  by  his  daughter  in 
accordance  with  instructions  from  her  father,  and  she  wrote 
the  insured,  acknowledging  receipt  and  stating  that  a  receipt 
would  be  sent  upon  return  of  her  father.  He  returned  home 
July  27  or  28,  drew  the  money  on  the  order,  and  procured  a 
new   order    for    amount,    which   he    forwarded   to    defendant. 

*  See  Sec.  632,  Vol.  5,  Cyclopedia  of  Law. 
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Defendant  wrote  to  the  insured  informing  him  of  the  receipt 
of  the  money,  and  stating  as  the  premium  was  past  due  it 
would  not  accept  it  unless  he  would  sigTi  and  return  a  certifieate 
of  health  inclosed,  and  that  meanwliile  it  would  hold  the  draft 
or  order  subject  to  his  ordeh  The  insured  informed  defendant 
that  he  could  not  sign  the  certificate,  as  he  had  been  for  some 
months  in  failing  health.  In  September  defendant  inclosed 
to  the  insured  the  order  received  by  it  from  Weller,  who  re- 
turned it.  Upon  the  back  of  the  policy  was  printed  a  notice 
to  policy-holders,  to  the  effect  that  no  payment  to  an  agent 
was  valid  without  the  production  and  delivery  by  him  of  a 
receipt  signed  by  the  president,  secretar^^  or  actuary  of  the 
company.     The  insured  died  October  5,  1874. 

At  the  close  of  the  evidence  on  the  trial  defendant's  counsel 
moved  for  a  non-suit,  which  was  granted.  Plaintiff's  coun- 
sel duly  excepted.  Exceptions  were  ordered  to  be  heard  at 
first  instance  at  General  Term.  Further  facts  appear  in  the 
opinion. 

Andrews,  J.  When  the  policy  was  issued  Weller  was  the 
general  agent  of  the  defendant,  and  was  authorized  to  take 
applications  for  insurance,  appoint  local  agents,  and  receive 
original,  or  renewal  premiums  on  policies  issued  by  the  com- 
pany. In  1870  he  took  the  application  for  insurance  upon 
the  life  of  the  plaintiff's  intestate,  and  the  policy  was  issued 
June  22,  1870,  countersigned  by  Weller  as  general  agent.  By 
the  terms  of  the  policy  the  premium  was  payable  on  the  22d 
day  of  June  in  each  year,  or  within  thirty  days  thereafter,  and 
prior  to  1874,  premiums  had  been  paid  semi-annually  to  Weller, 
who  received  and  remitted  them  to  the  defendant,  and  the 
company  forwarded  to  Weller  receipts  therefor,  which  he  de- 
livered to  the  insured.  On  the  16th  day  of  July,  1874,  the 
insured  mailed  to  Weller  a  postal  money  order  for  the  semi- 
annual premium  which  fell  due  June  22,  1874.  Weller  was 
then  absent  from  home,  but  his  daughter,  pursuant  to  his  in- 
structions, received  the  order,  and  informed  the  insured  by 
letter  that  her  father  would  send  a  receipt  on  his  return.  He 
returned  home  on  the  27th  or  28th  of  July,  and  drew  the 
money  on  the  order  sent  by  the  insured,  and  procured  an 
order  on  the  New  York  office  for  the  amount  of  the  premium, 
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and  sent  it  to  the  defendant.  The  defendant,  on  receiving  the 
order,  wrote  the  insured  informing  him  of  its  receipt,  and  in- 
closing in  the  letter  a  certificate  of  health,  and  stating,  in 
substance,  that  as  the  premium  was  past  due  the  company 
would  not  accept  it,  except  on  condition  that  he  would  sign 
and  return  the  certificate,  and  that,  meanwhile,  it  would  hold 
the  draft  subject  to  his  order.  The  insured  had,  for  several 
months,  been  in  failing  health,  and  he  informed  the  defendant 
that  he  could  not  for  that  reason  make  the  statement  contained 
in  the  certificate.  Afterward,  in  September,  the  defendant 
returned  the  order  to  the  insured,  who  again  sent  it  to  the 
company,  and  in  October,  of  the  same  year,  the  plaintiff's 
intestate  died. 

The  defense  interposed  by  the  company  is  that  the  policy 
was  forfeited  by  the  non-payment  of  the  June  premium.  It 
was  sent  to  Weller  within  the  thirty  days  extension  of  time 
given  by  the  policy.  The  defendant,  to  avoid  the  effect  of  this 
payment,  relies  upon  the  fact  that  the  general  agency  of  Weller 
terminated  in  April,  and  that  notice  was  given  to  the  insured, 
before  the  payment  was  made,  to  send  the  premium  directly  to 
the  company. 

A  person  who  has  dealt  with  an  agent  in  a  manner  within  his 
authority,  has  a  right  to  assume,  if  not  otherwise  informed, 
that  the  authority  continues,  and  when  the  dealing  continues 
after  the  authority  is  revoked,  the  principal  is  nevertheless 
bound,  unless  notice  of  the  revocation  is  brought  home  to  the 
other  party:  Story  on  Ag.,  §  470.  It  was,  therefore,  essen- 
tial for  the  defendant,  in  order  to  defeat  the  action,  to  show 
that  the  plaintiff's  intestate,  when  he  made  the  payment  to 
Weller,  in  July,  1874,  had  notice  that  he  was  not  authorized 
to  receive  it.  To  establish  this  the  defendant  proved  that, 
early  in  June,  it  mailed  to  the  insured  a  notice  that  the  pre- 
mium on  his  policy  would  fall  due  on  the  22d  of  that  month. 
This  notice  was  partly  printed  and  partly  written,  and  across 
its  face  was  stamped  the  words,  "remit  direct  to  the  home 
office."  When  this  notice  was  received  by  the  insured  does 
not  appear.  It  was  seen  in  his  possession  in  August.  This  is 
all  the  evidence  there  is  to  show  that  the  insured,  when  he 
sent  the  money  order  to  Weller  in  July,  knew  that  his    au- 
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thority    was    terminated.      This    evidence,    at    most,    raised    a 
question  of  fact  for  the  determination  of  the  jury.    The  notice 
made   no   reference  to   Weller,   nor   did   it   indicate   that   his 
agency  had  terminated.     It  is  evident  that  he  did  not  so  un- 
derstand it,  for  he  had  abundant  time  to  have  remitted  the 
premium   to   the   defendant's  office,   if  he   had  supposed   that 
Weller  had  no  right  to  receive  it.     Nor  did  the  direction  on 
the  notice  to  send  to  the  home  office  operate  as  notice  of  a 
special  limitation  of  the  previous  authority  vested  in  Weller. 
The   direction   was  printed   on   a  blank  prepared  for  general 
use.     The  general  direction  to  send  to  the  home  office  would 
not   fairly  imply  that  payment  to  a   general   agent  was  pro- 
hibited.    If  it  would  convey  to  any  one  any  limitation  of  this 
kind,  it  would  not  be  likely  to  do  so  to  persons  unskilled  in 
business,  with  whom,  to  a  great  extent,  the  business  of  life  in- 
surance  companies   is   conducted.      The  language   is,    at   least, 
vague  and  equivocal  to  convey  the  information  claimed,   and 
it  is  not  too  much  to  require  that  the  defendant  shall  make  a 
plain  case  when  it  claims  a  forfeiture.     The  objection  that  the 
money  was  remitted  by  post-office  draft,  is  not  tenable.     The 
insured  had  paid  his  premiums  in  this  way  before,  and  Weller 
had  accepted  them  as  good  payment,  and  the  company  made 
no  objection  on  this  ground.     The  authority  given  by  Weller 
to  his  daughter  to  receive  premiums  falling  due  in  his  absence, 
was  within  the  general  scope  of  his  agency,  and  payment  to 
her  was  pajnnent  to  him.     The  notice  to  policy-holders  printed 
on  the  back  of  the  policy,  that  payment  to  agents  would  not 
be    deemed   valid,    vmless    a    receipt   signed   by   the   president, 
secretary,  or  actuary  of  the  company  was  taken  at  the  time, 
cannot  be  construed  as  a  limitation  of  the  power  of  a  general 
agent.     It  was  not  a  part  of  the  contract  of  insurance,   and 
payment  to  a  general  agent  without  the  production  of  a  re- 
ceipt, is  valid:  Bcehen  v.  WiUiamsburgh  City  Ins.  Co.,  35  N.  Y. 
131;  Sheldon  v.  The  Atlantic  Ins.  Co.,  26  lb.  460;  Shearman  v. 
The  Niagara  Ins.  Co.,  46  lb.  526.     There  is  another  answer  to 
this  objection.     The  agency  of  Weller,  under  his  contract  with 
the  company,  terminated  on  the  26t'h  day  of  May,  1874,  and  on 
that  day  all  receipts  in  his  hands  were  delivered  by  him  to  the 
company.    But  his  agency  was  continual  for  a  special  purpose, 
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viz.,  to  receive  such  premiums  as  should  be  paid  to  him  there- 
after, and  forward  them  to  the  defendant,  and  under  this  au- 
thority he  continued  to  receive  premiums  falling  due,  until 
October  and  sent  them  to  the  company  pursuant  to  the  arrange- 
ment. No  receipts  in  advance  were  furnished  to  deliver  to  the 
persons  paying  the  premium,  nor  was  it  contemplated  that  this 
should  be  done  when  the  special  authority  was  given  to  Weller. 
The  claim,  that  Weller 's  special  authority,  after  the  termination 
of  his  general  agency,  was  confined  to  receiving  premiums  in 
cases  where  receipts  were  furnished  him  in  advance,  is  not,  we 
think,  supported  by  the  proof.  Upon  the  ground,  therefore,  of 
a  special  waiver  by  the  company  of  the  instruction  contained  in 
the  notice  to  policy-holders,  the  payment  made  by  the  plaintiff's 
intestate  was  valid. 

It  is  not  claimed  that  the  non-suit  can  be  supported  upon 
any  grounds  other  than  those  we  have  considered^  and  for  the 
reasons  stated  we  are  of  opinion  that  they  do  not  justify  the 
direction  given  at  the  circuit. 

The  order  appealed  from  should  be  affirmed,  and  judgment 
absolute  ordered  for  the  plaintiff  on  the  stipulation. 

Order  affirmed,  and  jiidgmpit  accordingly. 


3.     Termination  By  Operations  of  Law* 
Death  of  Principal  or  Agent. 

WEBER  V.  BRIDGMAN. 

113  New  York,  600.     1889. 

Appeal  from  an  order  reversing  a  judgment  in  favor  of  the 
plaintiff. 

In  1871,  Weber  executed  to  Hartwig  a  power  of  attorney,  au- 
thorizing him,  among  other  things,  to  collect  and  receive  moneys 
becoming  due  from  any  person  to  his  principal,  and  to  execute 
discharges  thereof,  etc.     Hartwig  purchased  a  bond  and  mort- 

*  See  Sees.  634-640,  Vol.  5,  Cyclopedia  of  Law. 
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gage,,  receiving  an  assignment  thereof  to  Weber,  and  as  agent 
collected  the  interest  thereon  as  it  fell  due,  receipting  therefor 
in  the  name  of  Weber.  The  latter  died  in  Germany  in  January, 
1874.  The  bond  fell  due  in  May  of  that  year  and  was  paid  by 
Bri'jgman,  the  then  ovmer  ol  the  mortgaged  premises,  to  Hart- 
wig,  who  executed  a  satisfaction  of  the  mortgage  and  delivered 
to  the  payor  the  bond  and  mortgage,  the  assignment  and  the 
power  of  attorney.  Hartwig  knew  at  the  time  of  the  death  of 
Weber,  but  he  did  not  disclose  the  fact  to  Bridgman,  and  the 
latter  made  no  inquiries.  In  an  action  brought  in  1885  to  fore- 
close the  mortgage,  the  court  found  that  Hartwig  never  accounted 
to  plaintiff,  the  widow  and  administratrix  of  Weber,  for  the  bond 
and  mortgage  or  the  proceeds,  and  that  plaintiff  never  assented 
to  or  ratified  the  pajTnent,  and  did  not  know  of  the  existence 
of  the  bond  and  mortgage  or  the  cancellation  thereof  until  with- 
in a  short  time  of  the  commencement  of  the  action. 

Dakforth  J.  It  should  be  assumed,  without  argument,  that 
the  plaintiff  is  not  bound  by  the  act  of  Hartwig,  unless  his  au- 
thority to  receive  the  money  and  discharge  the  mortgage  was 
established,  or  unless  she  has,  with  knowledge  of  the  facts,  recog- 
nized that  transaction  and  adopted  it.  The  respondents'  con- 
tention is  that  both  alternatives  are  established,  viz. :  That  the 
pajTuent  to  Hartwig  was  a  valid  payment,  and  also  that  Hartwig 
accounted  with  the  plaintiff  and  paid  over  to  her  the  money  so 
received  by  him.  As  Bridgman  dealt  with  Hartwig  as  an  agent, 
and  now  seeks  to  charge  the  representatives  of  Weber  as  if  his 
dealings  had  been  with  the  principal,  the  burden  of  proof  was  on 
him  to  show  either  that  the  agency  existed,  and  that  the  agent 
with  whom  he  dealt  had  the  authority  he  assumed  to  exercise  or 
that  the  plaintiff  is  estopped  from  disputing  it.  That  an  agency 
of  some  kind  did  at  one  time  exi.st  in  favor  of  Hartwig  was 
sufficiently  manifest  by  the  power  of  attorney  and  proof  of  its 
due  execution  and  delivery  by  Weber.  If  it  be  conceded  thaf 
the  act  in  question  was  within  the  authority  which  Hartwig 
once  had,  it  would  not  aid  the  defendant,  for  that  authority 
was  determined  by  the  death  of  Weber  before  the  act  was  per- 
formed, and  although  Bridgman  had  no  notice  of  his  death  the 
act  was  void  and  the  estate  of  the  principal  is  not  bound. 

The  question  is  not  new,  and  it  has  been  uniformly  answered 
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by  our  decisions  to  the  effect  that  the  death  of  the  principal 
puts  an  end  to  the  agency,  and,  therefore,  is  an  instantaneous 
and  unqualified  revocation  of  the  authority  of  the  agent.  2 
Kent's  Com.  646;  Hunt  v.  Rousmanier,  8  Wheat.  174,  {post,  p. 
322). 

There  can  be  no  agent  where  there  is  no  principal.  There 
are,  no  doubt,  exceptions  to  the  rule,  as  where  an  agency  is 
coupled  with  an  interest  (Knapp  v.  Alvord,  10  Pai.  205,  40 
Am.  Dec.  241  (ante  p.  328;  Hunt  v.  Rousmanier,  supra;  Hess 
V.  Rau,  95  N.  Y.  359)  ;  or  where  the  principal  was  a  firm  and 
only  one  of  its  members  died.  Bank  v.  Vanderhorst,  32  N.  Y. 
553.  But  both  cases  recognize  the  general  rule  to  be  as  above 
stated.  In  Davis  v.  Windsor  Savings  Bank  (46  Vt.  728),  the 
rule  was  applied.  The  defendant  paid  money  to  the  agent  after 
the  death  of  his  principal,  but  in  ignorance  of  it,  and  the  ad- 
ministrator of  the  deceased  recovered.  It  is  quite  unnecessary 
to  go  through  the  cases  on  this  subject.  The  rule  at  common 
law  which  determines  the  authority  of  an  agent  by  the  death 
of  his  principal  is  well  settled,  and  no  notice  is  necessary  to 
relieve  the  estate  of  the  principal  of  responsibility,  even  on 
contracts  into  which  the  agent  had  entered  with  third  per- 
sons who  were  ignorant  of  his  death.  Those  who  deal  with  an 
agent  are  held  to  assume  the  risk  that  his  authority  may  be 
terminated  by  death  without  notice  to  them.  This  rule  was 
established  in  England  (Leake  on  Con.  487),  although  now 
modified  by  statute,  and  is  generally  applied  in  this  country. 
Story  on  Agency,  sec,  488;  Pars,  on  Con.  vol.  1,  p.  71;  2  Kent's 
Com.  (12th  ed.)  645,  646. 

In  some  states  alterations  have  been  made  by  statute;  and, 
following  the  civil  law,  it  wa.s  held  in  Pennsylvania  (Cassidy 
V.  M'Kenzie,  4  Watts  &  Serg.  282,  39  Am.  Dec.  76,)  that  the 
act  of  an  attorney,  done  after  the  death  of  his  principal,  of 
which  he  was  ignorant,  are  binding  upon  the  parties.  This  was, 
however,  in  opposition  to  the  current  of  authority.  1  Pars,  on 
Con.  71;  2  Kent's  Com.  646. 

But  even  that  case  does  not  aid  the  defendant,  for  here  the 
agent  knew  of  the  death  of  his  principal.  Moreover,  the  de- 
fendant might  have  known  it  had  he  taken  the  precaution  to  in- 
quire.    He  had  never  before  dealt  with  the  agent.     The  power 
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of  attorney  was  not  of  recent  date,  and  the  defendant  should 
be  held  to  have  assumed  the  burden  of  showing  that  Hartwig 
was,  at  the  moment  of  the  transaction,  a  person  authorized  to 
act  so  as  to  bind  the  real  owner  of  the  bond  and  mortgage,  who- 
ever that  person  might  prove  to  be.  There  is  no  equity  in  his 
favor,  for  the  loss,  if  any,  is  from  his  own  negligence. 

It  is  claimed,  however,  by  the  learned  counsel  for  the  re- 
spondents, that  the  rule  has  application  only  where  the  act  of 
the  agent  is  required  to  be  done  in  the  name  of  the  principal, 
and  his  contention  is,  as  we  understand  it,  that,  inasmuch  as 
Hartwig  had  possession  of  the  bond  and  mortgage,  the  defend- 
ant from  that  fact  had  a  right  to  infer  an  agency  to  collect, 
and  so  the  payment  was  valid.  However  that  might  be  under 
other  circumstances,  the  contention  has  no  force  in  this  in- 
stance. The  power  of  Hartwig  was  not  left  to  iuference. 
Whatever  it  was  it  came  before  the  defendant  in  writing.  The 
power  of  attorney  was  in  his  hands.  It  authorized  such  acts 
only  as  could  be  performed  in  the  name  of  the  principal,  and 
so  the  defendant  understood  it.  He  caused  the  power  to  be 
recorded,  took  a  discharge  of  the  mortgage  under  it  executed 
by  Hartwig  as  agent  for  Weber,  and  gave  the  check  payable 
to  the  order  of  Hartwig  in  that  character.  Except  for  the 
power  of  attorney  and  its  recital,  and  the  acts  of  Hartwig 
under  it,  the  defendant  would  not  have  even  the  shadow  of  a 
defense.  In  his  own  name  Hartwig  could  do  nothing,  and  of 
this  the  defendant  had  full  notice.  The  power  of  attorney 
which  accompanied  possession  of  the  securities  defined  the 
actual  authority,  and  the  defendant  had  notice  of  its  contents 
at  the  same  moment  that  he  saw  the  bond  and  mortgage  in  the 
hands  of  the  attorney.  The  authority  which  might  be  gathered 
from  their  mere  possession  is,  under  these  circumstances,  of 
no  force.  The  giving  of  an  authority  in  writing  imports  that 
the  extent  of  the  authority  is  to  be  looked  for  in  its  terms,  and 
not  elsewhere. 

But  a  more  difiScult  question  remains,  one  on  which  the 
courts  below  differed,  and  in  consequence  of  which  difference 
we  have  jurisdiction  to  pass  upon  it.  Code  §§  1337,  1338.  It 
is  a  question  of  fact  whether,  with  knowledge  of  the  circum- 
stances, the  plaintiff  ratified  the  payment (The  omit- 


DAVIS    V.   LANE.  181 

ted  portion  of  the  opinion  discusses  the  evidence  as  to  knowl- 
edge and  ratification  of  payment  by  plaintiff;  the  court  coming 
to  the  conclusion  that  it  failed  to  show  such  knowledge  or  rati- 
fication. ) 

It  is  true  that  between  the  time  of  payment  and  the  begin- 
ning of  this  suit,  many  years  elapsed,  but  the  fact  of  payment 
was  unkno^A^l  to  plaintiff.  It  is  also  true  that  she  failed,  be- 
fore this  action  and  during  all  these  years,  to  demand  either 
principal  or  interest  from  the  defendant,  but  she  was  altogether 
ignorant  that  the  security  existed,  by  means  of  which  either  had 
become  due.  To  show  the  contrary  was  the  duty  of  the  de- 
fendant, if  the  truth  enabled  him  to  do  so.  The  trial  judge 
found  that  he  had  failed  in  this  respect,  and  we  have  no  hesita- 
tion in  saying  that  a  different  finding  would  not  have  been 
justified  by  the  testimony.  The  conclusion  actually  reached 
was  the  only  one  permitted  by  the  evidence.  The  appeal  neces- 
sarily succeeds.  Sherwood  v.  Hauser,  94  N.  Y.,  626;  Baird 
V.  Mayor,  etc.,  96  Id.,  567 ;  Crane  v.  Baudouine,  55  Id.,  256 ; 
Westerlo  v.  DeWitt,  96  Id.,  340. 

The  order  of  the  general  term  should,  therefore,  be  reversed, 
and  the  judgment  of  the  special  term  affirmed,  with  costs. 


Termination  by  Insanity  of  Principal  or  Agent* 

DAVIS  V.  LANE. 

10  N.  E.  156.    1839. 

Assumpsit  upon  a  promissory  note. 

It  appeared  in  evidence  that  Foss,  the  plaintiff's  intestate, 
for  some  time  previous  to  his  death,  which  happened  in  Octo- 
ber, 1833,  held  a  note  against  the  defendant,  for  $50;  and  on 
the  day  of  his  decease,  and  when  he  was  entirely  senseleiss, 
and  no  hopes  were  entertained  of  his  recovery,  one  Jeremiah 
Prescott,  to  whom  Foss  was  indebted  in  the  sum  of  about  $46, 
came,  in   company  with   the   plaintiff,   to  the  house   of  Foss, 

*  See  Sec.  637,  Vol.  5,  Cyclopedia  of  I^w. 
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and,  after  some  conversation,  it  was  suggested  to  the  wife  of 
Foss  that  she  had  better  give  up  to  Prescott  the  note  her  hus- 
band had  against  the  defendant,  and  pay  the  debt  due  him, 
which,  after  some  hesitation,  she  concluded  to  do;  upon  which 
the  amount  due  Prescott  was  deducted  from  the  amount  of 
the  note  against  the  defendant,  and  a  note  for  $4  or  $5  was 
given  to  Prescott,  payable  to  Foss  as  a  balance.  The  defend- 
ant afterward  paid  Prescott  the  amount  of  his  note.  This 
suit  was  brought  to  recover  the  amount  of  the  note,  on  the 
ground  that  the  wife  of  Foss  had  no  authority  to  deliver  up 
the  note  to  Prescott  and  have  it  applied  in  the  manner  before 
mentioned. 

There  was  evidence,  on  the  part  of  the  defendant,  tending 
to  show  that  for  several  years  previous  to  this  transaction 
Foss's  wife  had  been  his  general  agent  for  transacting  all  his 
business,  and  that  she  was  authorized  to  settle  this  concern  in 
the  manner  she  did;  but  the  plaintiff  insisted  that  if  she  had 
been  agent,  the  situation  of  Foss,  at  the  time  of  the  transac- 
tion, which  was  well  kno"v\Ti  to  her  and  the  others  concerned, 
operated  in  law  as  a  revocation  of  her  agency. 

The  Court  charged  the  jury  that  if  they  were  satisfied  that 
the  wife  had  been  the  general  agent  of  her  husband  for  several 
years  previous,  the  situation  in  which  he  was  placed  when  said 
business  was  transacted,  although  well  known  to  her  and  Pres- 
cott, did  not  operate  in  law  as  a  revocation  of  her  agency.  The 
jury  returned  a  verdict  for  the  defendant,  and  the  plaintiff 
moved  for  a  new  trial. 

Paeker,  C.  J.  There  is  no  pretense  that  a  wife,  as  such,  has 
any  authority  to  dispose  of  the  husband's  goods,  or  adjust  his 
affairs,  by  reason  of  his  incapacity  to  transact  business. 

But  it  is  contended,  in  this  case,  that  the  wife  having  had  a 
general  power  to  transact  business  for  her  husband  previous  to 
his  illness,  nothing  but  an  express  revocation  of  that  power, 
or  some  occurrence  which  divests  and  transmits  the  property, 
as  death  or  bankruptcy,  will  terminate  her  authority  to  act  as 
the  agent  of  her  husband,  and  that  she  therefore  might  well 
dispose  of  the  note  in  question,  notwithstanding  her  husband 
was  utterly  insensible  and  incapable  of  any  volition  whatever; 
and  this   well  known   to  her,   and  to  Prescott,  to  whom  she 
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passed  it,  and  notwithstanding  he  continued  in  that  state  until 
his  decease. 

The  authorities  show  that  the  death  of  the  constituent  ter- 
minates the  authority,  unless  the  power  is  coupled  with  an 
interest  so  that  it  may  be  executed  in  the  name  of  the  agent : 
Harper  v.  Little,  2  Green  R.  18;  Hunt  v.  Rousmainiere 's  Adr., 
2  Mason's  R.  244;  s.  c.,  8  Wheat.  R.  174;  Waters  v.  King, 
4  Camp.  274;  2  Livermore  on  Agency,  302.  So  bankruptcy, 
on  his  part,  operates  as  a  revocation:  Parker  v.  Smith,  16  East 
R.  386.  So  marriage  of  a  single  woman  terminates  a  power 
to  confess  a  judgment  in  her  behalf :  Anon.,  1  Salk.  399 ;  2 
Livermore  on  Agency,  307. 

In  all  these  cases  an  end  is  put  to  the  power  of  the  principal 
to  act,  and,  moreover,  the  operation  of  law  transfers  the  estate, 
upon  which  the  power  might  operate  to  the  custody  and  con- 
trol of  others.  In  this  latter  respect  these  cases  are  unlike  the 
one  before  us,  and  no  authority  has  been  cited  or  found  which 
will  directly  settle  the  present  case. 

We  are  of  opinion,  however,  that  the  authority  of  the  agent, 
where  the  agency  is  revocable,  must  cease  or  be  suspended  by 
an  act  of  Providence  depriving  the  constituent  of  all  mind 
and  ability  to  act  for  himself,  and  that  this  doctrine  can  be 
sustained  by  very  satisfactory  principles. 

An  authority  to  do  an  act  for  and  in  the  name  of  another 
presupposes  a  power  in  the  individual  to  do  the  act  himself, 
if  present.  The  act  to  be  done  is  not  the  act  of  the  agent, 
but  the  act  of  the  principal,  and  the  agent  can  do  no  act  in 
the  name  of  the  principal  which  the  principal  might  not  him- 
self do,  if  he  were  personally  present.  The  principal  is  present 
by  his  representative,  and  the  making  or  execution  of  the 
contract,  or  acknowledgment  of  a  deed,  is  his  act  or  acknowl- 
edgment. 

But  it  would  be  preposterous,  where  the  power  is  in  its  na- 
ture revocable,  to  hold  that  the  principal  was  in  contempla- 
tion of  law,  present,  making  a  contract,  or  acknowledging  a 
deed,  when  he  was  in  fact  lying  insensible  upon  his  death 
bed,  and  this  fact  well  kno\\Ti  to  those  who  undertook  to 
act  with  and  for  him.  The  act  done  by  the  agent,  under  a 
revocable  power  implies  the  existence  of  volition  on  the  part 
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of  the  principal.  He  makes  the  contract — he  does  the  act. 
It  is  done  through  the  more  active  instrumentality  of  an- 
other, but  the  latter  represents  his  person  and  uses  his  name. 

Farther,  upon  the  constitution  of  an  agent  or  attorney  to 
act  for  another,  where  the  authority  is  not  coupled  with  an 
interest  and  not  irrevocable,  there  exists  at  all  times  a  right 
of  supervision  in  the  principal  and  power  to  terminate  the 
authority  of  the  agent  at  the  pleasure  of  the  principal.  The 
law  secures  to  the  principal  the  right  of  judging  how  long  he 
will  be  represented  by  the  agent  and  suffer  him  to  act  in  his 
name.  So  long  as,  having  the  power,  he  does  not  exercise  the 
will  to  revoke,  the  authority  continues. 

When,  then,  an  act  of  Providence  deprives  the  principal  of 
the  power  to  exercise  any  judgment  or  will  on  the  subject,  the 
authority  of  the  agent  to  act  should  thereby  be  suspended  for 
the  time  being,  otherwise  the  right  of  the  agent  would  be  con- 
tinued beyond  the  period  when  all  evidence  that  the  principal 
chose  to  continue  the  authority  had  ceased,  for  after  the  prin- 
cipal was  deprived  of  the  power  to  exercise  any  will  upon  the 
subject,  there  could  be  no  assent,  or  acquiesence,  or  evidence 
of  any  kind  to  show  that  he  consented  that  the  agency  should 
continue  to  exist.  And,  moreover,  a  confirmed  insanity  would 
render  wholly  irrevocable,  an  authority,  which,  by  the  original 
nature  of  its  constitution,  it  was  to  be  in  the  power  of  the 
principal  at  any  time  to  revoke. 

It  is  for  these  reasons  that  we  are  of  opinion  that  the  insanity 
of  the  principal,  or  his  incapacity  to  exercise  any  volition 
upon  the  subject,  by  reason  of  an  entire  loss  of  mental  power, 
operates  as  to  a  revocation,  or  suspension  for  the  time  being, 
of  the  authority  of  an  agent  acting  under  a  revocable  power. 
If,  on  the  recovery  of  the  principal,  he  manifests  no  will  to 
terminate  the  authority,  it  may  be  considered  as  a  mere  suspen- 
sion. And  his  assent  to  acts  done  during  the  suspension  may 
be  inferred  from  his  forbearing  to  express  dissent  when  they 
came  to  his  knowledge:  1  Livermore  on  Agency,  300;  Cairnes 
V.  Bleecker. 

The  act  of  the  agent  in  the  execution  of  the  power,  however, 
may  not  in  all  cases  be  avoided  on  account  of  the  incapacity. 
If  the  principal  has  enabled  the  agent  to  hold  himself  out  as 
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having  authority,  by  a  written  letter  of  attorney,  or  by  a  pre- 
vious employment,  and  the  incapacity  of  the  principal  is  not 
known  to  those  who  deal  with  the  agent,  within  the  scope  of 
the  authority  he  appears  to  possess,  the  transactions  may  be 
held  valid  and  binding  upon  the  principal.  Such  case  forms 
an  exception  to  the  rule,  and  the  principal  and  those  claiming 
under  him  may  be  precluded  from  setting  up  his  insanity  as 
a  revocation,  because  he  had  given  the  agent  power  to  hold 
himself  out  as  having  authority  and  because  the  other  party 
had  acted  upon  the  faith  of  it  and  in  ignorance  of  any  termi- 
nation of  it.  They  would  be  so  precluded  in  the  case  of  an 
express  revocation,  which  was  unknown  to  the  other  party:  2 
Liverm'ore  on  Agency,  310;  Salte  v.  Field,  5  D.  &  E.  215;  2 
Greenleaf's  R.  18,  And  a  revocation  by  operation  of  law,  on 
account  of  the  insanity  of  the  principal  cannot  have  a  greater 
effect  than  the  express  revocation  of  the  party  himself.  But 
this  case  is  not  of  that  character.  Here  there  was  full  knowl- 
edge of  the  situation  of  the  plaintiff's  intestate,  by  Prescott, 
when  he  received  the  note. 

The  principle  that  insanity  operates  as  a  revocation  cannot 
apply  where  the  power  is  coupled  with  an  interest,  so  that  it 
can  be  exercised  in  the  name  of  the  agent,  for  such  case  does 
not  presuppose  any  volition  of  the  principal  at  the  time,  or 
require  any  act  to  be  done  in  his  name,  and  is  not  revoked  by 
his   death. 

Whether  it  is  applicable  to  the  ease  of  a  power  which  is  part 
of  a  security,  or  executed  for  a  valuable  consideration,  and 
thus  is  by  its  terms  or  nature  irrevocable,  and  which  seems  to 
be  regarded  in  England  as  a  power  coupled  with  an  interest 
(10  Barn.  &  Ores.  731;  4  Camp.  272)  may  be  a  question  of 
more  doubt:  2  Mason,  249.  Such  a  power  could  not  be  revoked 
by  the  principal,  if  his  sanity  was  continued  (2  Livermore,  308), 
and  any  volition  of  his  could  not  alter  the  case.  Some  of  the 
reasons,  therefore,  which  have  been  adverted  to,  would  not  exist 
in  a  case  of  that  character.  But  a  power  of  that  kind  is  to  be 
executed  in  the  name  of  the  principal ;  and  it  was  held^  in  Hunt 
V.  Rousmaniere 's  Administrator,  before  cited,  that  the  death 
of  the  principal  operates  as  a  revocation  of  it,  for  the  reason 
that  after  that  event  no  act  can  be  done  in  his  name,  as  if  he 
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himself  performed  it.  This  reason  would  not  exist  where -he 
was  still  living;  and  perhaps  he  and  others  might  in  such  case 
be  precluded  from  setting  up  his  insanity  in  avoidance  of  the 
act,  on  the  ground  that  he  would  have  had  no  right  to  interfere 
if  sane,  and  had  therefore  no  right  to  insist  on  his  insanity  as 
an  objection. 

It  has  been  held,  in  England,  that  the  insanity  of  one  part- 
ner does  not  operate  as  a  dissolution  of  the  partnership,  but 
that  object  must  be  attained  through  a  court  of  equity;  Sayer 
v.  Bennet,  cited  2  Ves.  &  Bea.  303;  Gow  on  Part.  [272].  But 
the  soundness  of  the  principle  may  perhaps  be  doubted :  Waters 
V.  Taylor,  2  Ves.  &  Bea.  303 ;  Griswold  v.  Waddington,  15  Johns. 
R.  57,  82.  It  certainly  could  not  have  been  applied  here  prior 
to  1832,  as  we  had  before  that  time  no  Court  through  whose 
decree  in  equity  a  dissolution  could  have  been  effected.  Ad- 
mitting it  to  be  correct  in  its  fullest  extent,  however,  it  would 
not  effect  this  case,  for  each  partner  has  an  interest,  by  the  part- 
nership contract,  and  the  interest  of  one  partner  would  not  be 
terminated  by  the  insanity  of  another.  In  making  a  sale  of 
contract  he  does  not  act  as  agent,  but  in  his  own  right,  and  the 
partnership  name  may  be  used  by  one  without  any  supposition 
that  another  acts  individually  or  has  any  knowledge  or  volition 
in  relation  to  the  matter.  But  so  long  as  the  partnership  con- 
tinues, the  act  of  the  one  binds  the  others;  and  as  it  is,  in  its 
effect,  the  act  of  all  the  partners,  it  may  deserve  great  consider- 
ation whether  the  insanity  of  one,  in  the  absence  of  any  stipula- 
tion to  the  contrary,  does  not  operate  ipso  facto  as  a  dissolution  of 
the  partnership  itself. 

The  result  of  the  view  we  have  taken  is  that  the  wife  of  the 
intestate  had  at  the  time  no  authority  to  dispose  of  this  note  to 
Prescott,  and  that  he  acquired  no  title  to  it,  and  had  no  right 
to  receive  the  money.  We  have  already  held,  on  a  former  case, 
in  this  suit,  that  a  pajonent  to  him,  by  the  defendant,  under 
such  circumstances,  could  not  operate  to  discharge  the  note: 
8  N.  H.  Rep.  224.  The  instructions  to  the  jury  were  erroneous, 
but  there  is  no  agreement  in  the  case  by  which  we  are  authorized 
to  enter  judgment  for  the  plaintiff,  and  the  action  must,  there- 
fore, be  transferred  to  the  Common  Pleas  for  a  new  trial,  if 
there  is  anything  further  in  controversy  between  the  parties. 


CASES   ON    THE 

LAW  OF  BAILMENTS  AND  CARRIERS 


CHAPTER  1. 

BAILMENT  DEFINED,  CLASSIFIED,  ETC.* 

The  Leading  Case. 

COGGS  V.  BERNARD. 
2  Ld.  Raymond  909;  1  Sm.  Lead.  Cases,  199.     1703. 

In  an  action  upon  the  case,  the  plaintiff  declared,  quod  cum, 
Bernard  the  defendant,  the  tenth  of  November,  13  Will.  3,  at, 
&e,  assumpsiset,  salvo  et  secure,  etc.  Anglice  to  take  up  sever- 
al hogsheads  of  brandy,  then  in  a  certain  cellar  in  D,  et  salvo  et 
secure  deponere,  Anglice,  to  lay  them  down  again  in  a  certain 
other  cellar  in  Water  Lane,  the  said  defendant  and  his  servants 
and  agents,  Tarn  negligenter  et  improvide  put  them  down  again 
into  the  said  other  cellar,  quod  per  defectum  curae  ipsius,  the 
defendant,  his  servants  and  agents,  one  of  the  casks  was  staved, 
and  a  great  quantity  of  brandy,  viz. :  So  many  gallons  of  brandy 
was  spilt.  After  not  guilty  pleaded,  and  a  verdict  for  the 
plaintiff,  there  was  a  motion  in  arrest  of  judgment,  for  that  it 
was  not  alleged  in  the  declaration  that  the  defendant  was  a 
common  porter,  nor  averred  that  he  had  anything  for  his  pains. 
And  the  case  being  thought  to  be  a  case  of  great  consequence, 
it  was  this  day  argued  seriatim  by  the  whole  court. 

Gould,  Justice.  I  think  this  is  a  good  declaration.  The  ob- 
jection that  has  been  made,  is,  because  there  is  not  any  con- 
sideration laid.  But  I  think  it  is  good  either  way,  and  that  any 
man,  that  undertakes  to  carry  goods,  is  liable  to  an  action,  be 
he  a  common  carrier,  or  whatever  he  is,  if  through  his  neglect 

*  See  Sees.  658-659,  Vol.  5,  Cyclopedia  of  Law. 
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they  are  lost  or  come  to  any  damage:  and  if  a  praemium  be 
laid  to  be  given,  then  it  is  without  question  so.  The  reason  of 
the  action  is,  the  particular  trust  reposed  in  the  defendant,  to 
which  he  has  concurred  by  his  assumption,  and  in  the  executing 
which  he  has  miscarried  by  his  neglect.  But  if  the  man  under- 
takes to  build  a  house,  without  anything  to  be  had  for  his  pains, 
an  action  will  not  lie  for  non-performance  because  it  is  nudum 
pactum.  So  is  the  3  H.  6,  36.  So  if  goods  are  deposited  with 
a  friend,  and  are  stolen  from  him,  no  action  will  lie.  29  Aff.  28. 
But  there  will  be  a  difference  in  that  case  upon  the  evidence, 
how  the  matter  appears ;  if  they  were  stolen  by  reason  of  a  gross 
neglect  in  the  bailee,  the  trust  will  not  save  him  from  an  action, 
otherwise  if  there  be  no  gross  neglect.  So  is  Doet.  &  Stud.  129, 
upon  that  difference.  The  same  difference  is  where  he  comes  to 
goods  by  finding.  Doct.  &  Stud,  uhi  supra  Ow.  141.  But  if 
a  man  takes  upon  him  expressly  to  do  such  a  fact  safely  and 
securely,  if  the  thing  comes  to  any  damage  by  his  miscarriage, 
an  action  will  lie  against  him.  If  it  be  only  a  general  bailment, 
the  bailee  will  not  be  chargeable,  without  a  gross  neglect.  So 
is  Keilw.  160,  2  H.  7,  11,  22,  Aff.  41.  1  R.  10,  Bro.  action  sur 
le  case,  78.  Southcote's  case  is  a  hard  case  indeed,  to  oblige  all 
men,  that  take  goods  to  keep  to  a  special  acceptance,  that  they 
wnll  keep  them  as  safe  as  they  would  be  their  own,  which  is  a 
thing  no  man  living  that  is  not  a  lawyer  could  think  of:  and 
indeed  it  appears  by  the  report  of  that  case:  In  Cro.  El.  815 
that  it  was  adjudged  by  two  judges  only,  viz.:  Gawdy  and 
Clench.  But  in  1.  Ventr.  121  there  is  a  breach  assigned  upon  a 
bond  conditioned  to  give  a  true  account  that  the  defendant  had 
not  accounted  for  30£.  The  defendant  showed  that  he  had  locked 
the  money  up  in  his  master's  warehouse,  and  it  was  stole  from 
thence,  and  that  was  held  to  be  a  good  account.  But  when  a 
man  undertakes  specially  to  do  such  a  thing,  it  is  not  hard  to 
charge  him  for  his  neglect,  because  he  had  the  goods  committed 
to  his  custody  upon  those  terms. 

PowYS  agreed  upon  the  neglect. 

Powell,  J.  The  doubt  is,  because  it  is  not  mentioned  in  the 
declaration,  that  the  defendant  had  anything  for  his  pains,  nor 
that  he  was  a  common  porter,  which  of  itself  imports  a  hire, 
and  that  he  is  to  be  paid  for  his  pains.    So  that  the  question  is, 
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whether  an  action  will  lie  against  the  man  for  doing  the  office  of 
a  friend :  when  there  is  not  any  particular  neglect  shown  ?  And 
I  hold,  an  action  will  lie,  as  this  case  is.  And  in  order  to  make 
it  out  I  shall  first  show,  that  there  are  great  authorities  for  me, 
and  none  against  me :  and  then  secondly,  I  shall  show  the  reason 
and  gist  of  this  action ;  and  then,  thirdly,  I  shall  consider  South- 
cote's  case. 

1.  Those  authorities  in  the  Register  110,  a.  b.  of  the  pipe  of 
wine,  and  the  cure  of  the  horse,  are  in  point,  and  there  can 
be  no  answer  given  them,  but  that  they  are  writs  which  are 
framed  short.  But  a  writ  upon  the  case  must  mention  ever;yi:hing 
that  is  material  in  the  case,  and  nothing  is  to  be  added  to  it  in 
the  count,  but  the  time  and  such  other  circumstances.  But 
even  that  objection  is  answered  by  Raft.  Entr.  13,  where  there  is 
a  declaration  so  general.  The  year  books  are  full  in  this  point, 
43  Ed.  3,  33,  a.  there  is  no  particular  act  shewed.  There  indeed 
the  weight  is  laid  more  upon  the  neglect,  than  the  contract,  but 
in  48  Ed.  3,  6  and  19  H.  6,  49,  there  the  action  is  held  to  lie 
upon  the  undertaking,  and  that  without  that  it  would  not  lie; 
and  therefore  the  undertaking  is  held  to  be  the  matter  travers- 
able; and  a  writ  is  quashed  for  want  of  laying  a  place  of  the 
undertaking.  2  H.  7,  11,  7  H.  4,  14,  these  cases  are  all  in  point, 
and  the  action  adjudged  to  lie  upon  the  undertaking. 

2.  Now  to  give  the  reasons  of  these  cases,  the  gist  of  these 
actions  is  the  undertaking.  The  party's  special  assumpsit  and 
undertaking  obliges  him  so  to  do  the  thing,  that  the  bailor  come 
to  no  damage  by  his  neglect.  And  the  bailee  in  this  case  shall 
answer  accidents,  as  if  the  goods  are  stolen,  but  not  such  acci- 
dents and  casualties  as  happen  by  the  act  of  God,  as  fire,  tem- 
pest, etc.  So  it  is  1.  Jones  179,  Palm,  548.  For  the  bailee  is  not 
bound  upon  any  undertaking  against  the  act  of  God.  Justice 
Jones  in  that  case  puts  the  case  of  the  22  Aff.  where  the  ferry- 
man overloaded  the  boat.  That  is  no  authority  I  confess  in  that 
case,  for  the  action  there  is  founded  upon  the  ferryman's  act, 
viz. :  the  overloading  the  boat.  But  it  would  not  have  lain  saj^s 
he,  without  that  act;  because  the  ferryman  notwithstanding  his 
undertaking,  was  not  bound  to  answer  for  storms.  But  that  act 
would  charge  him  without  any  undertaking  because  it  was  his 
own  wrong  to  overload  the  boat.     But  bailees  are  chargeable  in 
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case  of  other  accidents,  because  they  have  a  remedy  against  the 
wrongdoers :  as  in  case  the  goods  are  stolen  from  him,  and  appeal 
of  robbery  will  lie,  wherein  he  may  recover  the  goods,  which 
cannot  be  had  against  enemies,  in  case  they  are  plundered  by 
them ;  and  therefore  in  that  case  he  shall  not  be  answerable.  But 
it  is  objected,  that  here  is  no  consideration  to  ground  the  action 
upon.  But  as  to  this,  the  difference  is,  between  being  obliged  to 
do  the  thing,  and  answering  for  things  which  he  has  taken  into 
his  custody  upon  such  an  undertaking.  An  action  indeed  will 
not  lie  for  not  doing  the  thing  for  want  of  a  sufficient  consider- 
ation ;  but  yet  if  the  bailee  will  take  the  goods  into  his  custody, 
he  shall  be  answerable  for  them;  for  the  taking  the  goods  into 
his  custody  is  his  o-oti  act.  And  this  action  is  founded  upon  the 
warranty,  upon  which  I  have  been  contented  to  trust  you  with 
the  goods,  which  without  such  a  warranty  I  would  not  have  done. 
And  a  man  may  warrant  a  thing  without  any  consideration. 
And  therefore  when  I  have  reposed  a  trust  in  you,  upon  your 
undertaking,  if  I  suffer,  when  I  have  so  relied  upon  you,  I  shall 
have  my  action.  Like  the  case  of  the  countess  of  Salop.  An 
action  will  not  lie  against  a  tenant  at  will  generally,  if  the  house 
be  burnt  down.  But  if  the  action  had  been  founded  upon  a 
special  undertaking,  as  that  in  consideration,  the  lessor  would 
let  him  live  in  the  house,  he  promised  to  deliver  up  the  house 
again  in  as  good  repair  as  it  was  then,  the  action  would  have 
lain  upon  that  special  undertaking.  But  there  the  action  was 
laid  generally. 

3.  Southcote's  case  is  a  strong  authority  and  the  reason  of  it 
comes  home  to  this,  because  the  general  bailment  is  there  taken 
to  be  an  undertaking  to  deliver  the  goods  at  all  events,  and  so 
the  judgment  is  founded  upon  the  undertaking.  But  I  cannot 
think,  that  a  general  bailment  is  an  undertaking  to  keep  the 
goods  safely  at  all  events.  That  is  hard.  Coke  reports  the  case 
upon  that  reason  but  makes  a  difference  where  a  man  undertakes 
specially,  to  keep  goods  as  he  will  keep  his  own.  Let  us  consider 
the  reason  of  the  case.  For  nothing  is  law  that  is  not  reason.  Up- 
on consideration  of  authorities  there  cited,  I  find  no  such  differ- 
ence. In  9  Ed.  4,  40,  b,  there  is  such  an  opinion  by  Danhy.  The 
ease  in  3  H.  7,  4.  was  of  a  special  bailment  so  that  that  case  can- 
not go  very  far  in  the  matter.   6  H.  7,  12.  there  is  such  an  opin- 
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ion  by  the  by.  And  this  is  all  the  foundation  of  Soiithcote  case. 
But  there  are  cases  there  cited,  which  are  stronger  against  it, 
as  10,  H.  7,  26 ;  29,  Ass.  28,  the  case  of  a  pawn.  My  lord  Coke 
would  distinguish  that  case  of  a  pawn  from  a  bailment,  because 
the  pawnee  has  a  special  property  in  the  pawn;  but  that  will 
make  no  difference,  because  he  has  a  special  property  in  the 
thing  bail'd  to  him  to  keep.  8  Ed.  2,  Fitzh.  detinue  59.  the  case 
of  goods  bail'd  to  a  man,  lock'd  up  in  a  chest  and  stolen ;  and  for 
the  reason  of  that  case,  sure  it  would  be  hard,  that  a  man  that 
takes  goods  into  his  custody  to  keep  for  a  friend,  purely  out  of 
kindness  to  his  friend,  should  be  chargeable  at  all  events.  But 
then  it  is  answered  to  that,  that  the  bailee  might  take  them  spec- 
ially. There  are  many  lawyers  don 't  know  that  difference,  or  how- 
ever it  may  be  with  them,  half  mankind  never  heard  of  it.  So  for 
these  reasons,  I  think  a  general  bailment  is  not,  nor  cannot  be 
taken  to  be,  a  special  undertaking  to  keep  the  goods  bailed 
safely  against  all  events.  But  if  a  man  does  undertake  especially 
to  keep  goods  safely,  that  is  a  warranty,  and  will  oblige  the 
bailee  to  keep  them  safely  against  perils,  where  he  has  his  remedy 
over,  but  not  against  such  where  he  has  no  remedy  over. 

Holt,  C.  J.  The  case  is  shortly  this.  This  defendant  under- 
takes to  remove  goods  from  one  cellar  to  another,  and  there  lay 
them  down  safely ;  and  he  managed  them  so  negligently,  that  for 
want  of  care  in  him  some  of  the  goods  were  spoiled.  Upon  not 
guilty  pleaded,  there  has  been  a  verdict  for  the  plaintiff,  and 
that  upon  full  evidence,  the  cause  being  tried  before  me  at  Guild- 
hall. There  has  been  a  motion  in  arrest  of  judgment,  that  the 
declaration  is  insufficient  because  the  defendant  is  neither  laid 
to  be  a  common  porter,  nor  that  he  is  to  have  any  reward  for 
his  labor,  so  that  the  defendant  is  not  chargeable  by  his  trade, 
and  a  private  person  cannot  be  charged  in  an  action  without  a 
reward. 

I  have  a  great  consideration  of  this  case;  and  because 
some  of  the  books  make  the  action  lie  upon  the  reward,  and 
some  upon  the  promise,  at  first  I  made  a  great  question  whether 
this  declaration  was  good.  But  upon  consideration,  as  this  dec- 
laration is,  I  think  the  action  will  well  lie.  In  order  to  show  the 
grounds  upon  which  a  man  shall  be  charged  with  goods  pr.t 
into  his  custody,  I  must  show  the  several  sorts  of  bailments. 
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And  there  are  six  sorts  of  bailments.  The  first  sort  of  bailment 
is,  a  bare  naked  baihnent  of  goods,  delivered  by  one  man  to  an- 
other to  keep  for  the  use  of  the  bailor ;  and  this  I  call  a  depos- 
itu7,i,  and  it  is  that  sort  of  bailment  which  is  mentioned  in 
Southcote's  ease.  The  second  sort  is,  when  goods  or  chattels  that 
are  useful  are  lent  a  friend  gratis,  to  be  used  by  him ;  and  this  is 
called  commodatum,  because  the  thing  is  to  be  restored  in  specie. 
The  third  sort  is,  when  goods  are  left  with  the  bailee  to  be  used 
by  him  for  hire:  this  is  called  locatio  et  conductio,  and  the 
lender  is  called  locator,  and  the  borrower  conductor.  The  fourth 
sort  is,  when  goods  or  chattels  are  delivered  to  another  as  a 
pawn,  to  be  a  security  to  him  for  money  borrowed  of  him  by 
the  bailor ;  and  this  is  called  in  Latin,  vadium,  and  in  English, 
a  pawn  or  a  pledge.  The  fifth  sort  is,  when  goods  or  chattels  are 
delivered  to  be  carried,  or  something  is  to  be  done  about  them 
for  a  reward  to  be  paid  by  the  person  who  delivers  them  to  the 
bailee,  who  is  to  do  the  thing  about  them.  The  sixth  sort  is, 
when  there  is  a  delivery  of  goods  or  chattels  to  somebody  who  is 
to  carry  them,  or  do  something  about  them  gratis,  without  any 
reward  for  such  his  work  or  carriage,  which  is  this  present  case. 
I  mention  these  things,  not  so  much  that  they  are  all  of  them 
so  necessary  in  order  to  maintain  the  proposition  which  is  to  be 
proved,  as  to  clear  the  reason  of  the  obligation  which  is  upon 
persons  in  cases  of  trust. 

As  to  the  first  sort,  where  a  man  takes  goods  in  his  custody 
to  keep  for  the  use  of  the  bailor,  I  shall  consider  for  what  things 
such  a  bailee  is  answerable.  He  is  not  answerable  if  they  are 
stole  tvithout  any  fault  in  him,  neither  will  a  common  neglect 
make  him  chargeable,  but  he  m%ist  he  guilty  of  some  gross  neg- 
lect. There  is,  I  confess,  a  great  authority  against  me;  where 
it  is  held  that  a  general  delivery  will  charge  the  bailee  to  an- 
swer for  the  goods  if  they  are  stolen  unless  the  goods  are  spe- 
cially accepted  to  keep  them  only  as  you  will  keep  your  own. 
But  my  Lord  Coke  has  improved  the  case  in  his  report  of  it; 
for  he  will  have  it,  that  there  is  no  difference  between  a  special 
acceptance  to  keep  safely,  and  an  acceptance  generally  to  keep. 
But  there  is  no  reason  for  justice,  in  such  a  case  of  a  general 
bailment,  and  where  the  bailee  is  not  to  have  any  reward,  but 
keeps  the  goods  merely  for  the  use  of  the  bailor,  to  charge  him 
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without  some  default  in  him.  For  if  he  keeps  the  goods  in  such 
a  case  with  an  ordinary  care,  he  has  performed  the  trust  reposed 
in  him.  But  according  to  this  doctrine  the  bailee  must  answer 
for  the  wrongs  of  other  people,  which  he  is  not,  nor  cannot  be 
sufficiently  armed  against.  If  the  law  be  so,  there  must  be  some 
just  and  honest  reason  for  it,  or  else  some  universal  settled  rule 
of  law  upon  which  it  is  grounded ;  and  therefore  it  is  incumbent 
upon  them  that  advance  this  doctrine  to  show  an  undisturbed 
rule  and  practice  of  the  law  according  to  this  position.  But  to 
show  that  the  tenor  of  the  law  was  always  otherwise,  I  shall 
give  a  history  of  the  authorities  in  the  books  in  this  matter ;  and 
by  them  show,  that  there  never  was  any  such  resolution  given 
before  Southcote's  case.  The  29  Ass.  28  is  the  first  case  in  the 
books  upon  that  learning;  and  there  the  opinion  is,  that  the 
bailee  is  not  chargeable,  if  the  goods  are  stole.  As  for  8  Edw.  2, 
Fitzh.  Detinue  59,  where  goods  are  locked  in  a  chest,  and  left 
with  the  bailee,  and  the  owner  took  away  the  key,  and  the  goods 
were  stolen,  it  was  held  that  the  bailee  should  not  answer  for 
the  goods;  that  case  they  say  differs,  because  the  bailor  did  not 
trust  the  bailee  with  them.  But  I  cannot  see  the  reason  of  that 
difference,  nor  why  the  bailee  should  not  be  charged  with  goods 
in  a  chest,  as  well  as  with  goods  out  of  a  chest ;  for  the  bailee  has 
as  little  power  over  them  when  they  are  out  of  a  chest,  as  to  any 
benefit  he  might  have  by  them,  as  when  they  are  in  a  chest ;  and 
he  has  as  great  power  to  defend  them  in  one  case  as  in  the  other. 
The  case  of  9  Edw.  4.  40.  b.  was  but  a  debate  at  bar ;  for  Danby 
was  but  a  counsel  then ;  though  he  had  been  chief  justice  in  the 
beginning  of  Edw.  4,  yet  he  was  removed  and  restored  again 
upon  the  restitution  of  Hen.  6,  as  appears  by  Dugdale's  Chron- 
ica Series.  So  that  what  he  said  cannot  be  taken  to  be  any 
authority,  for  he  spoke  only  for  his  client ;  and  Genney,  for  his 
client,  said  the  contrary.  The  case  in  3  Hen.  7.  4.  is  but  a  sudden 
opinion ;  and  that  but  by  half  the  court ;  and  yet,  that  is  the  only 
ground  for  this  opinion  of  my  Lord  Coke  which  besides  he  has 
improved.  But  the  practice  has  been  always  at  Guildhall,  to  dis- 
allow that  to  be  a  sufficient  evidence  to  charge  the  bailee.  And  it 
was  practised  so  before  my  time,  all  Chief  Justice  Pemberton's 
time,  and  ever  since,  against  the  opinion  of  that  case.  When  I 
read  Southcote's  case  heretofore,  I  was  not  so  discerning  as  my 
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brother  Powys  tells  us  he  was,  to  disallow  that  ease  at  first ;  and 
came  not  to  be  of  this  opinion  till  I  had  well  considered  and 
digested  that  matter.  Though,  I  must  confess,  reason  is  strong 
against  the  case,  to  charge  a  man  for  doing  such  a  friendly  act 
for  his  friend ;  but  so  far  is  the  law  from  being  so  unreasonable, 
that  such  a  bailee  is  the  least  chargeable  for  neglect  of  any.  For 
if  he  keeps  the  goods  bailed  to  him  but  as  he  keeps  his  ovra, 
though  he  keeps  his  own  but  negligentlj'^,  yet  he  is  not  chargeable 
for  them ;  for  the  keeping  them  as  he  keeps  his  own  is  an  argu- 
ment of  his  honesty.  A  fortiori  he  shall  not  be  charged  where 
they  are  stolen  without  any  neglect  in  him.  Agreeable  to  this 
is  Bracton,  lib.  3,  c.  2,  99,  b.  '/.  >S^.  apud  qiiem  res  deponitur,  re 
ohligatur,  et  de  ea  re,  quam  accepit,  restituenda  tenetur,  et  etiam 
ad  id,  si  quid  in  re  deposita  dole  commiserit ;  culpae  autem  no- 
mine  non  tenetur,  scilicet  desidiae  vel  negligentiae,  quia  qui 
negligenti  amico  rem  custodiendam  tradit,  sibi  ipsi  et  propriae 
fatuitati  hoc  debet  impiitare.'  As  suppose  the  bailee  is  an  idle, 
careless,  drunken  fellow,  and  comes  home  drunk,  and  leaves  all 
his  doors  open,  and  by  reason  thereof  the  goods  happen  to  be 
stolen  with  his  own ;  yet  he  shall  not  be  charged,  because  it  is 
the  bailor's  own  folly  to  trust  such  an  idle  fellow.  So  that  this 
sort  of  bailee  is  the  least  responsible  for  neglects,  and  under  the 
least  obligation  of  any  one,  being  bound  to  no  other  care  of  the 
bailed  goods  than  he  takes  of  his  own.  This  Bracton  I  have 
cited  is  I  confess,  an  old  author ;  but  in  this  his  doctrine  is  agree- 
able to  reason,  and  to  what  the  law  is  in  other  countries.  The 
civil  law  is  so,  as  you  have  it  in  Justinian's  Inst.  lib.  3,  tit.  15. 
There  the  law  goes  further;  for  there  it  is  said:  'Ex  eo  solo 
tenetur,  si  quid  dolo  commiserit:  culpae  autem  nomine,  id  est, 
desidiae  ac  negligentiae,  non  tenetur.  Itaque  securus  est  qui 
parum  diligenter  custoditam  rem  furto  amisetnt  quia  qui  negli- 
genti amio  rem  custodiendam  tradit,  non  ei,  sed  suae  facilitati, 
id  imputare  debet.'  So  that  a  bailee  is  not  chargeable  without 
an  apparent  gross  neglect.  And  if  there  is  such  a  gross  neglect, 
it  is  looked  upoyi  as  an  evidence  of  fraud.  Nay,  suppose  the 
bailee  undertakes  safely  and  securely  to  keep  the  goods,  in  ex- 
press words ;  yet  even  that  won 't  charge  him  with  all  sorts  of 
neglects;  for  if  such  a  promise  were  put  into  writing,  it  would 
not  charge  so  far,  even  then.    Hob.  34,  a  covenant  that  the  cov- 
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enantee  shall  have,  occupy,  and  enjoy  certain  lands,  does  not 
bind  against  the  acts  of  wrongdoers.  3  Cro.  214,  ace,  3  Cro.  425, 
ace,  upon  a  promise  for  quiet  enjoyment.  And  if  a  promise  will 
not  charge  a  man  against  wrongdoers,  when  put  in  writing,  it  is 
hard  it  should  do  it  more  so  when  spoken.  Doct.  and  Stud.  130 
is  in  point,  that  though  a  bailee  do  promise  to  redeliver  goods 
safely,  yet  if  he  have  nothing  for  the  keeping  of  them,  he  will 
not  be  answerable  for  the  acts  of  a  wrongdoer.  So  that  there  is 
neither  sufficient  reason  nor  authority  to  support  the  opinion  in 
Southcote's  case.  If  the  bailee  be  guilty  of  gross  negligence,  he 
will  be  chargeable,  but  not  for  any  ordinary  neglect. 

As  to  the  second  sort  of  bailment,  viz.  commodatum,  or  lend- 
ing gratis,  the  borrower  is  bound  to  the  strictest  care  and  dili- 
gence to  keep  the  goods,  so  as  to  restore  them  back  again  to  the 
lender ;  because  the  bailee  has  a  benefit  by  the  use  of  them  so  as 
if  the  bailee  be  guilty  of  the  least  neglect  he  will  be  answerable : 
as,  if  a  man  should  lend  another  a  horse  to  go  westward,  or  for  a 
month;  if  the  bailee  go  northward,  or  keep  the  horse  above  a 
month,  if  any  accident  happen  to  the  horse  in  the  northern  jour- 
ney, or  after  the  expiration  of  the  month,  the  bailee  will  be 
chargeable;  because  he  has  made  use  of  the  horse  contrary  to 
the  trust  he  was  lent  to  him  under ;  and  it  may  be,  if  the  horse 
had  been  used  no  otherwise  than  he  was  lent,  that  accident 
would  not  have  befallen  him.  This  is  mentioned  in  Bracton  uhi 
supra:  his  words  are:  'Is  autem  cui  res  aliqua  utenda  datur  re 
obligatur,  quae  commodata  est,  sed  magna  differentia  est  inter 
mutuum  et  commodatum;  quia  is  qui  rem  mutuam  accepit,  ad 
ipsam  restituendam  tenetur,  vel  ejus  pretium,  si  forte  incendio, 
ruina,  naufragio,  aut  latronum  vel  hostium  incursu,  consumpta 
fuerit,  vel  deperdita,  suhtracta  vel  ahlata.  Et  qui  rem  utendam 
accepit,  nan  sufficit  ad  rei  custodiam,  quod  talem  diligentiain 
adhibeat,  qualem  suis  rebus  propriis  adhibere  solet,  si  alius  earn 
diligentius  potuit  custodire;  ad  vim  autem  majorem,  vel  casus 
fortuitos  non  tenetur  quis,  nisi  culpa  sua  intervenerit.  Ut  si  rem 
sibi  commodatum  domi,  secum  detiderit  cum  peregre  profectus 
fuerit,  et  illam  incursu  hostium  vel  praedonum,  vel  naufragio, 
amiserit,  non  est  dubium  quin  ad  rei  restitutionem  teneatur.' 
I  cite  this  author,  though  I  confess  he  is  an  old  one,  because  his 
opinion  is  reasonable,  and  very  much  to  my  present  purpose, 
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and  there  is  no  authority  in  the  laAV  to  the  contrary.  But  if  the 
bailee  put  this  horse  in  his  stable,  and  he  were  stolen  from 
thence,  the  bailee  shall  not  be  answerable  for  him.  But  if  he  or 
his  servant  leave  the  house  or  stable  doors  open,  and  the  thieves 
take  the  opportunity  of  that  and  steal  the  horse,  he  will  be 
chargeable;  because  the  neglect  gave  the  thieves  the  occasion  to 
steal  the  horse.  Bracton  says,  the  bailee  must  use  the  utmost 
care:  but  yet  he  shall  not  be  chargeable,  where  there  is  such  a 
force  as  he  cannot  resist. 

As  to  the  third  sort  of  bailment,  scilicet  locatio,  or  lending  for 
hire,  in  this  case  the  bailee  is  also  bound  to  take  the  utmost  care, 
and  to  return  the  goods  when  the  time  of  the  hiring  is  expired. 
And  here  again  I  must  recur  to  my  old  author,  fol.  62  b. :  'Qui 
pro  usu  vestimentorum  auri  vel  argenti,  vel  alterius  ornamenti, 
vel  jumenti,  mercedem  dederit  vel  promiserit,  talis  ab  eo  deside- 
ratur  custodia,  qualem  diligentissimus  paterfamilias  siiis  rebus 
adhihet,  quam  si  praestiterit  et  rem  aliquo  casu  amiserit,  ad  rem 
restituendam  non  tenebitur.  Nee  sufficit  aliquem  talem  diligen- 
tiam  adhibere,  qualem  suis  rebus  propriis  adhiberit,  nisi  talem 
adhibuerit,  de  qua  superius  dictum  est.'  From  whence  it  ap- 
pears, that  if  goods  are  let  out  for  a  reward,  the  hirer  is  bound 
to  the  utmost  diligence,  such  as  the  most  diligent  father  of  a 
family  uses;  and  if  he  uses  that,  he  shall  be  discharged.  But 
every  man,  how  diligent  soever  he  be,  being  liable  to  the  acci- 
dent of  robbers,  though  a  diligent  man  is  not  so  liable  as  a  care- 
less man,  the  bailee  shall  not  be  answerable  in  this  case,  if  the 
goods  are  stolen. 

As  to  the  fourth  sort  of  bailment  viz.  vadium,  or  a  pawn,  in 
this  I  shall  consider  two  things ;  first,  what  property  the  pawnee 
has  in  the  pawn  or  pledge;  and  secondly,  for  what  neglects  he 
shall  make  satisfaction.  As  to  the  first,  he  has  a  special  prop- 
erty, for  the  pawn  is  a  securing  to  the  pawnee,  that  he  shall  be 
repaid  his  debt,  and  to  compel  the  pawnor  to  pay  him.  But  if 
the  pawn  be  such  as  it  will  be  the  worse  for  using,  the  pawnee 
cannot  use  it,  as  clothes,  &c.  ■  but  if  it  be  such  as  will  be  never 
the  worse,  as  if  jewels  for  the  purpose  were  pawned  to  a  lady, 
she  might  use  them:  but  then  she  must  do  it  at  her  peril,  for 
whereas,  if  she  keeps  them  locked  up  in  her  cabinet,  if  her  cabi- 
net should  be  broke  open,  and  the  jewels  taken  from  thence,  she 
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would  be  excused ;  if  she  wears  them  abroad,  and  is  there  robbed 
of  them  she  will  be  answerable.  And  the  reason  is,  because  the 
pawn  is  in  the  nature  of  a  deposit,  and,  as  such,  is  not  liable 
to  be  used.  And  to  this  effect  is  Ow.  123.  But  if  the  pawn  be 
of  such  a  nature,  as  the  pawnee  is  at  any  charge  about  the  thing 
pawned,  to  maintain  it,  as  a  horse,  cow,  &c.,  then  the  pawnee 
may  use  the  horse  in  a  reasonable  manner,  or  milk  the  cow,  &c., 
in  recompense  for  the  meat.  As  to  the  second  point,  Bracton,  99. 
b.  gives  you  the  answer: — 'Creditor,  qui  pignus  accepit,  re  ohli- 
gatur,  et  ad  illam  restituendam  tenetur;  et  cum  hujusmodi  res 
in  pignus  data  sit  utriusque  gratia  scilicet  dehitoris,  quo  magis 
ei  pecunia  crederetur,  et  creditoris  quo  magis  [ci]  in  into  sit 
creditum,  sufficit  ad  ejus  rei  custodiam  diligentiam  exactam  ad- 
Jiihere,  quam  si  praestiterit  et  rem  casu  amiserit,  securus  esse 
possit,  nee  impedietur  creditum  petere.'  In  effect,  if  a  creditor 
takes  a  pawn,  he  is  bound  to  restore  it  upon  the  payment  of  the 
debt;  but  yet  it  is  sufficient,  if  the  pawnee  use  true  diligence, 
and  he  will  be  indemnified  in  so  doing,  and  notwithstanding  the 
loss,  yet  he  shall  resort  to  the  pawnor  for  his  debt.  Agreeable 
to  this  is  29  Ass.  28,  and  Southeote's  case.  But,  indeed,  the 
reason  given  in  Southeote's  case,  is,  because  the  pawnee  has  a 
special  property  in  the  pawn.  But  that  is  not  the  reason  of  the 
case;  and  there  is  another  reason  given  for  it  in  the  book  of 
Assize,  which  is  indeed  the  true  reason  of  all  these  cases  that 
the  law  requires  nothing  extraordinary  of  the  pawnee,  but  only 
that  he  shall  use  an  ordinary  care  for  restoring  the  goods.  But, 
indeed,  if  the  money  for  which  the  goods  were  pawned  be  ten- 
dered to  the  pawnee  before  they  are  lost,  then  the  pawnee  shall 
be  answerable  for  them:  because  the  pawnee,  by  detaining 
them  after  the  tender  of  the  money,  is  a  wrongdoer,  and  it  is  a 
wrongful  detainer  of  the  goods,  and  the  special  property  of  the 
pawnee  is  determined.  And  a  man  that  keeps  goods  by  wrong 
must  be  answerable  for  them  at  all  events ;  for  the  detaining  of 
them  by  him  is  the  reason  of  the  loss.  Upon  the  same  difference 
as  the  law  is  in  relation  to  pawns,  it  will  be  found  to  stand  in 
relation  to  goods  found. 

As  to  the  fifth  sort  of  bailment,  viz.  a  delivery  to  carry  or 
otherwise  manage,  for  a  reward  to  be  paid  to  the  bailee,  those 
cases  are  of  two  sorts;  either  a  delivery  to  one  that  exercises  a 
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public  employment,  or  a  delivery  to  a  private  person.  First,  if 
it  be  to  a  person  of  the  first  sort,  and  he  is  to  have  a  reward,  he 
is  hound  to  answer  for  the  goods  at  all  events.  And  this  is  the 
case  of  the  common  carrier,  common  hoyman,  master  of  a  ship, 
&c. :  which  case  of  a  master  of  a  ship  was  first  adjudged,  26  Car. 
2,  in  the  case  of  Mors  v.  Slue,  Raym.  20,  1  Vent.  190,  238.  The 
law  charges  this  person  thus  entrusted  to  carry  goods,  against  all 
events,  but  acts  of  God,  and  of  the  enemies  of  the  king.  For 
though  the  force  be  never  so  great,  as  if  an  irresistible  multi- 
tude of  people  should  rob  him,  nevertheless  he  is  chargeable. 
And  this  is  a  politic  establishment,  contrived  by  the  policy  of 
the  law  for  the  safety  of  all  persons,  the  necessity  of  whose 
affairs  oblige  them  to  trust  these  sorts  of  persons,  that  they  may 
be  safe  in  their  ways  of  dealing;  for  else  these  carriers  might 
have  an  opportunity  of  undoing  all  persons  that  had  any  deal- 
ings with  them,  by  combining  with  thieves,  &c.,  and  yet  doing  it 
in  such  a  clandestine  manner  as  would  not  be  possible  to  be  dis- 
covered. And  this  is  the  reason  the  law  is  founded  upon  in 
that  point.  The  second  sort  are  bailies,  factors,  and  such  like. 
And  though  a  bailie  is  to  have  a  reward  for  his  management, 
yet  he  is  only  to  do  the  best  he  can ;  and  if  he  be  robbed,  &c.,  it 
is  a  good  account.  And  the  reason  of  his  being  a  servant,  is 
not  the  thing ;  for  he  is  at  a  distance  from  his  master,  and  acts  at 
discretion,  receiving  rents  and  selling  corn,  &c.  And  yet  if 
he  receives  his  master's  money,  and  keeps  it  locked  up  with  a 
reasonable  care,  he  shall  not  be  answerable  for  it,  though  it  be 
stolen.  But  yet  this  servant  is  not  a  domestic  servant,  nor  under 
his  master's  immediate  care.  But  the  true  reason  of  the  case  is, 
it  would  be  unreasonable  to  charge  him  with  a  trust;  farther 
than  the  nature  of  the  thing  puts  it  in  his  power  to  perform  it. 
But  it  is  allowed  in  the  other  cases,  by  reason  of  the  necessity  of 
the  thing.    The  same  law  of  a  factor. 

As  to  the  sixth  sort  of  bailment,  it  is  to  be  taken,  that  the 
bailee  is  to  have  no  reward  for  his  pains,  but  yet  that  by  his  ill 
management  the  goods  are  spoiled.  Secondly,  it  is  to  be  under- 
stood, that  there  was  a  neglect  in  the  management.  But  thirdly, 
if  it  had  appeared  that  the  mischief  happened  by  any  person 
that  met  the  cart  in  the  way,  the  bailee  had  not  been  chargeable. 
As  if  a  drunken  man  had  come  by  in  the  streets,  and  had  pierced 
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the  cask  of  brandy;  in  this  case  the  defendant  had  not  been 
answerable  for  it,  because  he  was  to  have  nothing  for  his  pains. 
Then  the  bailee  having  undertaken  to  manage  the  goods,  and 
having  managed  them  ill,  and  so  by  his  neglect  a  damage  has 
happened  to  the  bailor,  which  is  the  case  in  question,  what  will 
you  call  this  ?  In  Bracton,  lib.  3.  100,  it  is  called  mandatum.  It 
is  an  obligation  which  arises  ex  mandato.  It  is  what  we  call  in 
English  an  acting  by  commission.  And  if  a  man  acts  by  com- 
mission for  another  gratis,  and  in  the  executing  his  commission 
behaves  himself  negligently,  he  is  answerable.  Vinnius,  in  his 
commentaries  upon  Justinian^  lib.  3.  tit.  27,  684,  defines  manda- 
tum to  be  contractus  quo  aliquid  gratuito  gerendum  committitur 
et  accipitur.  This  undertaking  obliges  the  undertaker  to  a  dili- 
gent management.  Bracton,  uhi  supra,  says,  ' Contrahitur  etiam 
obligatio  non  solum  scripto  et  verbis,  sed  et  consensu,  sicut  in 
contractibus  bonae  fidei;  ut  in  emptionibus,  venditionibus,  loca- 
tionibus,  conductionibus,  societatibus  et  mandatis.'  I  don't  find 
this  word  in  any  other  author  of  our  law,  besides  in  this  place  in 
Bracton,  which  is  a  full  authority,  if  it  be  not  thought  too  old. 
But  it  is  supported  by  good  reason  and  authority. 

The  reasons  are,  first,  because,  in  such  a  case,  a  neglect  is  a  de- 
ceit to  the  bailor.  For,  when  he  entrusts  the  bailee  upon  his 
undertaking  to  be  careful,  he  has  put  a  fraud  upon  the  plaintiff 
by  being  negligent,  his  pretense  of  care  being  the  persuasion  that 
induced  the  plaintiff  to  trust  him.  And  a  breach  of  a  trust  un- 
dertaken voluntarily  will  be  a  good  ground  for  an  action.  1 
Roll.  Abr.  10.  2  Hen.  7.  11.  a  strong  case  to  this  matter.  There 
the  case  was  an  action  against  a  man  who  had  undertaken  to 
keep  an  hundred  sheep,  for  letting  them  be  drowned  by  his 
default.  And  there  the  reason  of  the  judgment  is  given,  because 
when  the  party  has  taken  upon  him  to  keep  the  sheep,  and  after 
suffers  them  to  perish  in  his  default ;  inasmuch  as  he  has  taken 
and  executed  his  bargain,  and  has  them  in  his  custody,  if,  after, 
he  does  not  look  to  them,  an  action  lies.  For  here  is  his  own  act, 
viz.,  his  agreement  and  promise,  and  that  after  broke  of  his  side, 
that  shall  give  a  sufficient  cause  of  action. 

But,  secondly,  it  is  objected,  that  there  is  no  consideration  to 
ground  this  promise  upon,  and  therefore  the  undertaking  is  but 
nudum  pactum.    But  to  this  I  answer,  that  the  owner's  trusting 
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him  with  the  goods  is  a  sufficient  consideration  to  oblige  him  to 
a  careful  management.  Indeed  if  the  agreement  had  been 
executory,  to  carry  these  brandies  from  the  one  place  to  the 
other  such  a  day,  the  defendant  had  not  been  bound  to  carry 
them.  But  this  is  a  different  case,  for  assumpsit  does  not  only 
signify  a  future  agreement,  but  in  such  a  case  as  this  it  signifies 
an  actual  entry  upon  the  thing,  and  taking  the  trust  upon  him- 
self. And  if  a  man  will  do  thatj  and  miscarries  in  the  perform- 
ance of  his  trust,  an  action  will  lie  against  him  for  that,  though 
nobody  could  have  compelled  him  to  do  the  thing.  The  19  Hen.  6. 
49.  and  the  other  cases  cited  by  my  brothers,  show  that  this  is 
the  difference.  But  in  the  11  Hen.  4.  33.  this  difference  is  clear- 
ly put,  and  that  is  the  only  case  concerning  this  matter  which 
has  not  been  cited  by  my  brothers.  There  the  action  was  brought 
against  a  carpenter,  for  that  he  had  undertaken  to  build  the 
plaintiff  a  house  within  such  a  time,  and  had  not  done  it,  and  it 
was  adjudged  the  action  would  not  lie.  But  there  the  question 
was  put  to  the  court — what  if  he  had  built  the  house  unskilfully  ? 
— and  it  is  agreed  in  that  case  an  action  would  have  lain.  There 
has  been  a  question  made,  If  I  deliver  goods  to  A.,  and  in  con- 
sideration thereof  he  promise  to  re-deliver  them,  if  an  action  will 
lie  for  not  re-delivering  them;  and  in  Yelv.  4,  judgTQent  was 
given  that  the  action  would  lie.  But  that  judgment  was  after- 
wards reversed ;  and,  according  to  that  reversal,  there  was  judg- 
ment afterwards  entered  for  the  defendant  in  the  like  case,  Yelv. 
128.  But  those  eases  were  grumbled  at ;  and  the  reversal  of  that 
judgment  in  Yelv.  4,  was  said  by  the  judges  to  be  a  bad  resolu- 
tion; and  the  contrary  to  that  reversal  was  afterwards  most 
solemnly  adjudged  in  2  Cro.  667.  Tr.  21  Jac.  1.  in  the  King's 
Bench,  and  that  judgment  affirmed  upon  a  writ  of  error.  And 
yet  there  is  no  benefit  to  the  defendant,  nor  no  consideration  in 
that  case,  but  the  having  the  money  in  his  possession,  and  being 
trusted  with  it,  and  yet  that  was  held  to  be  a  good  consideration. 
And  so  a  bare  being  trusted  with  another  man's  goods  must  be 
taken  to  be  a  sufficient  consideration,  if  the  bailee  once  enter  up- 
on the  trust,  and  take  the  goods  into  his  possession.  The  decla- 
ration in  the  case  of  Mors  v.  Slue,  was  drawn  by  the  greatest 
drawer  in  England  in  that  time ;  and  in  that  declaration,  as  it 
was  always  in  all  such  cases,  it  was  thought  most  prudent  to  put 
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in,  that  a  reward  was  to  be  paid  for  the  carriage.  And  so  it  has 
been  usual  to  put  it  in  the  writ,  where  the  suit  is  by  original.  I 
have  said  thus  much  in  this  case,  because  it  is  of  great  conse- 
quence that  the  law  should  be  settled  in  this  point;  but  I  don't 
know  whether  I  may  have  settled  it,  or  may  not  rather  have  un- 
settled it.  But  however  that  happens,  I  have  stirred  these  points, 
which  wiser  heads  in  time  may  settle.  And  judgment  was  given 
for  the  plwintijf. 


A  Bailment  Distinguished  from  a  Sale* 

RICE  ET  AL.  V.  NIXON. 

97  hid.  97.     1884. 

Elliott,  C.  J.  The  appellee  was  a  warehouseman,  and  it  was 
his  custom  to  receive  wheat  on  deposit  and  to  place  it  in  a  com- 
mon bin  with  wheat  bought  by  Lim,  and  it  was  also  his  custom 
to  sell  wheat  from  this  bin,  but  of  this  custom,  the  appellants 
had  no  knowledge.  In  August,  1882,  the  appellant  Victoria  Rice 
deposited  with  the  appellee  two  hundred  and  ten  bushels  of 
wheat ;  this  was  thrown  into  the  common  bin  in  accordance  with 
the  custom  of  the  appellee,  and  with  it  was  mingled  wheat 
bought  by  him,  and  wheat  stored  by  other  depositors,  and  from 
this  bin  wheat  was  sold,  from  time  to  time,  but  there  was  always 
in  the  bin  wheat  enough  to  supply  all  depositors,  and  at  any  time 
before  the  destruction  of  the  warehouse  by  an  accidental  fire,  the 
appellant  could  have  received  from  the  bin  all  the  wheat  she  had 
deposited.  Some  time  after  the  storage  of  the  wheat,  the  ware- 
house and  all  its  contents  were  destroyed  by  fire,  but  the  fire  was 
not  attributable  to  the  wrong  or  negligence  of  the  appellee.  No 
demand  was  made  for  the  wheat  until  after  its  destruction.  The 
wheat  was  stored  with  the  appellee  and  there  was  no  argument 
that  the  bailor  should  have  an  option  to  demand  the  grain  or 
its  value  in  money. 

There  are  cases  in  which  a  bailee  is  responsible  for  the  lors  of 
goods  where  he  co-mingles  them  with  his  own,  but  this  principle 


♦See  Sec.  661,  Vol.  5,  Cyclopedia  of  Law, 
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does  not  apply  where  a  warehouseman  receives  grain  to  be  stored 
for  the  owner.  Articles  of  such  a  character  can  be  separated  by- 
measurement,  and  no  injury  results  to  the  owner  from  the  act 
of  the  warehouseman  in  mingling  them  with  like  articles  of  his 
own.  This  doctrine  is  older,  at  least,  than  Lupton  v.  White,  15 
Vesey  Jr.  432,  for  there  Lord  Eldon  said :  ' '  What  are  the  cases 
in  the  old  law  of  a  mixture  of  corn  or  flour  ?  If  one  man  mixes 
his  corn  or  flour  with  that  of  another,  and  they  were  of  equal 
value,  the  latter  must  have  the  given  quantity,  but,  if  articles  of 
different  value  are  mixed,  producing  a  third  value,  the  aggregate 
of  both,  and  through  the  fault  of  the  person  mixing  them,  the 
other  party  cannot  tell,  what  was  the  original  value  of  his  prop- 
erty, he  must  have  the  whole."  Chancellor  Kent  takes  a  like 
view  of  the  question  and  his  last  editor,  Judge  Holmes,  cites  a 
great  many  cases  upon  the  subject.  2  Kent.  Com.  (12th  ed.) 
365,  590.  This  is  the  view  taken  by  the  text-writers  and  courts 
generally  in  cases  where  the  deposit  is  made  with  a  warehouse- 
man. Story  Bail,  section  40,  Law  of  Prod.  Ex.  section  152;  2 
Schouler  Pers.  Prop,  section  46;  6  Am.  L.  Rev.  457;  2  Black- 
stone  Com.,  Cooley's  ed.  404,  n.  There  is,  however,  as  shown  by 
the  cases  cited,  some  conflict  of  opinion,  but  as  said  in  a  late 
w^ork,  the  great  weight  of  authority,  is  that  the  contract  is  one 
of  bailment  and  not  of  sale.  The  warehouseman  and  the  de- 
positor becoming  owners  as  tenants  in  common.  Law  of  Prod. 
Ex.  section  154,  auth.  n.  9. 

To  the  authorities  cited  by  the  authors  referred  to  may  be 
added  Ledyard  v.  Hibbard,  48  Mich.  421,  S.  C.  42  Am.  R.  474, 
Nelson  v.  Brown,  44  Iowa  455,  Sexton  v.  Graham,  53  Iowa 
181,  Nelson  v.  Bro^vn,  53  Iowa  555,  Irons  v.  Kentner,  51  Iowa 
88,  S.  C.  33  Am.  R.  119,  where  the  rule  is  carried  much  farther 
than  is  necessary  in  the  present  instance.  The  rule  which  we 
accept  as  the  true  one  is  required  by  the  commercial  interests  of 
the  country,  and  is  in  harmony  with  the  cardinal  principle  that 
the  intention  of  contracting  parties  is  always  to  be  given  effect. 
It  is  not  unknown  to  us,  nor  can  it  be  unkno^vn  to  any  court,  for 
it  is  a  matter  of  great  public  notoriety  and  concern,  that  a  vast 
part  of  the  grain  business  of  the  country  is  conducted  through 
the  medium  of  elevators  and  warehouses,  and  it  cannot  be 
presumed  that  warehousemen  in  receiving  grain  for  storage,  or 
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depositors  in  intrusting  it  to  them  for  that  purpose,  intended  or 
expected  that  each  lot,  whether  of  many  thousand  bushels  or  of 
a  few  hundred,  should  be  placed  in  separate  receptacles ;  on  the 
contrary,  the  course  of  business  in  this  great  branch  of  com- 
merce, made  known  to  us  as  a  matter  of  public  knowledge,  and 
by  the  decisions  of  the  courts  of  the  land,  leads  to  the  presump- 
tion that  both  the  warehouseman  and  the  depositor  intended  that 
the  grain  should  be  placed  in  a  common  receptacle  and  treated  as 
common  property.  This  rule  secures  to  the  depositors  all  that  in 
justice  he  can  ask,  namely,  that  his  grain  should  be  ready  for 
him  in  kind  and  quantity  whenever  he  demands  it.  Any  other 
rule  would  impede  the  free  course  of  commerce  and  render  it 
practically  impossible  to  handle  our  immense  crops.  It  is  reason- 
able to  presume  that  the  warehouseman  and  his  depositor  did 
not  intend  that  the  course  of  business  should  be  interrupted,  and 
that  they  did  not  intend  that  the  almost  impossible  thing  of 
keeping  each  lot,  small  or  gi-eat,  apart  from  the  common  mass 
should  be  done  by  the  warehouseman.  If  the  warehouseman  is 
not  bound  to  place  grain  in  a  separate  place  for  each  depositor, 
then,  the  fact  that  he  puts  it  in  a  common  receptacle  with  grain 
of  his  own,  and  that  of  other  depositors,  does  not  make  him  a 
purchaser,  and  if  he  is  not  a  purchaser,  then  he  is  a  bailee.  In 
all  matters  of  contract  the  intention  of  the  parties  gives  char- 
acter and  effect  to  the  transaction,  and  in  such  a  case  as  this,  the 
circumstances  declare  that  the  intention  was  to  make  a  contract 
of  bailment  and  not  a  contract  of  sale.  The  duties,  rights  and 
liabilities  of  warehousemen  are  prescribed  by  the  law,  as  de- 
clared by  the  courts  and  Legislature,  and  as  a  matter  of  law  it 
is  kno^^Ti  to  us  that  a  warehouseman,  by  placing  grain  received 
from  a  depositor  in  a  common  receptacle,  and  treating  it  as  the 
usages  of  trade  warrant,  does  not  become  the  buyer  of  the  grain, 
unless,  indeed,  there  is  some  stipulation  in  the  contract  imposing 
that  character  upon  him. 

The  cases  in  our  own  reports,  cited  by  counsel  for  the  appel- 
lants, do  not  oppose  the  conclusion  here  reached.  In  Pribble  v. 
Kent,  10  Ind.  325,  the  defendants  received  of  the  plaintiff  one 
hundred  and  thirty-two  bushels  of  grain,  and  on  demand  failed 
to  deliver  the  wheat,  and  it  was  held  that  an  action  would  lie, 
but  the  contract  was  held  to  be  one  of  bailment  and  not  of  sale. 
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It  is  plain,  therefore,  that  in  the  cases  cited  there  was  no  such 
ruling  as  that  asked  by  the  appellants  in  the  present  case;  on 
the  contrary,  the  ruling  overturns  their  theory.  In  Ewing  v. 
French,  1  Blackf.  353,  and  Carlisle  v.  Wallace,  12  Ind.  252,  the 
wheat  was  delivered  to  a  miller  to  be  ground  into  flour,  and  this 
was  held  to  be  a  sale  on  the  ground  that  the  character  of  the 
article  was  to  be  entirely  changed,  and  that  a  new  and  different 
article  was  to  be  given  by  the  miller  to  his  customer  in  return  for 
the  wheat.  In  the  last  of  the  cases  cited,  the  option  of  demand- 
ing wheat,  flour  or  money  was  vested  in  the  depositor  so  that  he 
had  the  option  of  making  the  contract  one  of  bailment,  or  one 
of  sale,  and  he  exercised  that  option  by  treating  the  transaction 
as  a  sale.  In  the  case  under  examination,  there  was  no  option, 
for  it  is  expressly  found  that  the  wheat  was  received  by  the 
warehouseman  for  storage.  The  case  of  Ashby  v.  West,  3  Ind. 
170,  holds  that  one  who  delivers  wheat  to  be  manufactured  into 
flour  is  the  owner  of  the  flour,  and  may  maintain  replevin,  the 
court  saying:  "We  are  clearly  of  the  opinion  that  that  contract 
is  one  of  bailment  and  not  of  sale,"  and  this  is  against  the  con- 
tention of  the  appellants. 

In  deciding  that  the  contract  was  one  of  bailment,  and  not  of 
sale,  we  determine  the  only  debatable  question  in  the  case,  for  it 
has  been  long  settled  that  where  property  in  the  custody  of  a 
bailee  is  destroyed  by  an  accidental  fire,  and  there  has  been  no 
fault  or  negligence  on  his  part,  he  is  not  liable. 

We  have  examined    the  rulings    on    the    demurrers    to    the 

answers  and  think  they  were  correct,  but  if  we  were  wrong  in 

this  there  could  be  no  reversal,  because  a  special  finding  clearly 

shows  the  ground  on  which  the  judgment  rests,  and  from  this  it 

appears  that  if  the  rulings  were  erroneous,  the   errors  were 

harmless. 

Judgment  affirmed. 
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ENLOW  V.  KLEIN. 

79  Pa.  St.  488.       1875. 

November,  1875.  Before  Agnew,  C.  J.  Sharswood,  Mercur, 
Gordon,  Paxon  and  Woodward^  JJ. 

Error  to  the  Court  of  common  Pleas,  No.  1.  of  Alleghany 
County,  of  October  and  November  Term,  1875,  No.  260. 

This  was  a  feigned  issue,  under  the  sheriff's  Interpleader  Act, 
made  up  between  A.  W.  Enlow,  plaintiff,  and  Charles  Klein,  to 
try  the  title  to  certain  chattels  levied  on  as  the  property  of 
Caspar  Moritz,  under  an  execution  issued  against  him  by  Klein ; 
Enlow,  the  plaintiff,  in  the  issue,  claiming  that  the  property  be- 
longed to  him. 

Enlow  was  the  owner  of  the  goods  on  the  27th  of  July,  1871, 
and  on  that  date  entered  into  the  following  agreement  with 
Moritz:  "  .  .  .  .  The  said  A.  W.  Enlow,  for  the  consideration 
hereinafter  mentioned,  doth  agree  to  and  with  the  said  Moritz  by 
these  presents,  that  he,  the  said  Enlow,  will  furnish  the  said 
Moritz  with  a  team  of  horses  or  mules,  necessary  wagons,  gear, 
etc.,  necessary  for  country  peddling. 

"In  consideration  whereof,  the  said  Moritz,  etc.,  do  covenant 
and  agree  to  and  with  the  said  A.  W.  Enlow,  by  these  presents, 
that  he,  the  said  Moritz,  etc.,  shall  and  will  pay  to  the  said  A.  W. 
Enlow,  weekly,  the  sum  of  $5,  the  first  payment  to  commence 
on  the  20th  of  July,  1871,  and  to  be  divided  into  two  hundred 
weekly  payments,  and  the  team  and  wagon  and  other  fixings,  to 
belong  to,  and  be  managed  by  the  said  A.  W.  Enlow  until  the 
last  of  the  two  hundred  payments ;  furthermore,  the  said  Moritz 
agrees  to  keep  up  all  repairs,  such  as  shoeing,  mending  harness, 
wagon,  and  in  case  a  horse  or  mules  dies  to  replace  the  same  at 
his  own  expense.  Furthermore,  the  said  A.  W.  Enlow  agrees  to 
relinquish  all  his  rights,  etc.,  to  said  team  and  fixtures  for  ped- 
dling to  the  said  Moritz  when  the  last  payment  is  made  of  the 
said  two  hundred,  and  for  the  performance  of  all  and  every  cov- 
enants aforesaid  each  of  the  said  parties  bindeth  himself  to  the 
other  in  the  penal  sum  of  one  hundred  dollars." 

On  the  10th  of  June,  1873,  Moritz  confessed  a  judgment  to 
Klein  for  $327.40;   an   execution  was  issued   September  term 
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1873,  and  the  goods  in  controversy,  being  two  mules  and  harness, 
in  the  possession  of  Moritz  under  the  foregoing  agreement,  were 
levied  on  and  upon  the  claim  of  Enlow  that  they  belong  to  him, 
this  issue  was  framed. 

It  was  tried,  November  17,  1874,  before  Stowe,  J. 

The  plaintiff  testified  that  $3  of  the  $5  per  week  were  to  go  as 
payment  of  the  goods,  and  $2  per  week  for  their  use.  Moritz 
had  paid  him  $210  up  to  May  26th,  1872,  and.  nothing  since. 
There  was  other  evidence  on  the  question  of  payment  in  full,  by 
Moritz,  and  as  to  the  ownership  of  the  team,  etc. 

The  court  directed  the  jury  to  render  a  verdict  for  plaintiff. 
"Subject  to  opinion  of  court  on  question  of  law  reserved,  as  to 
whether  the  article  of  agreement  in  evidence  between  Enlow  and 
Moritz,  was  such  as  protected  the  property  therein  mentioned,  in 
the  possession  of  Moritz  from  his  execution-creditor,  the  plaintiff 
in  this  case,  viz.;  whether  said  agreement  was  a  mere  bailment 
or  a  contract  of  sale. ' ' 

The  verdict  was  accordingly  for  the  plaintiff.  Judgment  was 
afterwards  entered  on  the  verdict  on  the  point  reserved  for  the 
plaintiff.  This  was  assigned  for  error  by  the  defendant,  on  the 
removal  of  the  record  to  the  Supreme  Court  by  writ  of  error, 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court, 
January  6th,  1876. 

While  the  agreement  between  Enlow,  the  plaintiff  below,  and 
Casper  L.  Moritz,  was  in  some  respects  awkwardly  expressed,  it 
can  scarcely  be  treated  as  obscure.  Enlow  was  to  "furnish  a 
team  of  horses  or  mules,  wagon,  gears,  etc.,  necessary  for  country 
peddling,"  for  which  Moritz  was  to  pay  $5  weekly  until  two 
hundred  such  payments  should  be  made.  Meantime  the  prop- 
erty was  to  ' '  belong  to  and  be  managed  by  Enlow. ' '  It  was  then 
agreed  that  upon  the  receipt  of  the  last  of  the  weekly  payments, 
Enlow  should  relinquish  to  IMoritz  his  title  to  the  property.  On 
the  part  of  the  defendant  below,  it  is  insisted  that  the  contract 
between  these  parties  was  a  conditional  sale  and  not  a  bailment. 
And  it  is  claimed  that  the  question  here  is  distinguishable  from 
that  presented  in  Rowe  v.  Sharpe,  1  P.  F.  Smith,  26,  because 
there  the  original  owner  had  leased  the  property  in  terms,  while 
in  this  case  the  agreement  was  to  "furnish"  only;  and  because 
there  the  contract  embraced  a  provision  for  the  re-taking  of  pos- 
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session  by  the  owner  and  a  stipulation  for  the  surrender  of  the 
property  by  the  lessee,  neither  of  which  is  contained  in  this 
agreement.  In  the  construction  of  this  contract,  as  of  all  others, 
the  intention  of  the  parties  is  to  be  gathered  from  all  its  pro- 
visions. The  use  of  such  a  word  as  "furnish"  vague  as  it  is 
in  its  signification,  would  leave  the  clause  in  which  it  occurs  of 
ambiguous  import  if  there  were  nothing  beside  to  indicate  the 
sense  in  which  it  was  employed.  It  might  imply  a  sale,  a  lease, 
a  loan,  a  gift,  or  a  delivery  of  a  chattel  in  payment  of  a  debt,  in 
accordance  with  its  context  and  its  subject  matter.  As  used  here, 
it  was  the  manifest  intention  of  Enlow  to  place  certain  personal 
property  belonging  to  him  in  the  possession  of  Moritz,  for  the 
use  of  which  the  weekly  payments  were  to  be  made  by  the  latter, 
and  the  ownership  of  which  was  to  vest  in  him  when,  and  only 
when,  those  weekly  payments  should  have  been  made  two 
hundred  times.  And  it  was  the  manifest  intention  of  Moritz  to 
receive  the  possession  of  the  property  on  these  precise  conditions. 
The  stipulation  was  expressed  that  until  the  payment  of  the 
last  installment,  team,  wagon  and  fixtures  were  to  "belong  to 
and  be  managed  by  Enlow,"  and  then  and  not  till  then  his 
ownership  was  to  be  relinquished.  No  present  interest  was 
created  in  Moritz  by  this  agreement  so  as  to  make  the  property 
subject  in  his  hands  to  the  claims  of  execution  creditors.  This  is 
not  such  a  case  as  that  of  Martin  v.  Mathiot,  14  S.  &  R.  214, 
where  possession  was  delivered  to  the  vendee  in  pursuance  of  a 
sale  actually  made,  with  the  condition  added  that  the  title  to  the 
chattels  sold  should  remain  in  the  vendor  until  the  purchase 
money  should  be  paid.  It  is  a  case  governed  rather  by  the  prin- 
ciple in  accordance  with  which  Rose  v.  Story,  1  Barr.  190,  was 
ruled,  that  "where  by  a  contract  the  vendee  receives  a  chattel 
which  he  is  to  keep  for  a  certain  period,  and  if  in  that  time  he 
pays  for  it,  the  stipulated  price,  he  is  to  become  the  owner,  but 
if  he  does  not  pay  the  price  he  is  to  pay  for  its  use,  the  vendee 
receives  it  as  bailee,  and  the  right  of  property  is  not  changed  un- 
til the  price  is  paid."  This  was  the  precise  point  decided  in 
Clark  V.  Jack,  7  W.  &  S.  375,  and  the  same  principle  has  been 
recognized  and  enforced  in  the  construction  of  contracts,  con- 
taining almost  an  infinite  variety  of  phraseology,  and  a  long  line 
of  authorities,  embracing  McCullough  v.  Porter,  4  W.  &  S.  177; 
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Lehigh  Co.  v.  Field,  8  id.  232;  Rowe  v.  Sharpe,  supra;  Henry  v. 
Patterson,  7  P.  F.  Smith,  346 ;  and  Becker  v.  Smith,  9  id.  469. 

The  failure  in  the  agreement  to  give  Enlow  express  power  to 
regain  possession  of  the  property,  only  left  him  to  his  adequate 
legal  remedy;  and  a  stipulation  on  the  part  of  Moritz  to  sur- 
render such  possession  would  have  had  the  effect  neither  to  help 
nor  hinder  Enlow  in  the  assertion  and  enforcement  of  his  rights. 

Judgment  affirmed. 


WETHERELL  v.  O'BRIEN. 

140  III.  146.     1892. 

Appeals  from  the  Appellate  Court  for  the  First  District: — 
heard  in  that  court  on  appeal  from  the  circuit  court  of  Cook 
County:  the  Honorable  Frank  Scales,  Judge,  presiding. 

Mr.  Chief  Justice  Magruder  delivered  the  opinion  of  the 
court : 

Melville  T.  Roberts  conducted  a  banking  business  in  Chicago. 
His  bank  was  called  and  known  as  the  Thirty-First  Street  Bank. 
He  failed  and  made  an  assignment  for  the  benefit  of  creditors  on 
June  27th,  1890.  The  assigned  estate  passed  into  the  control  of 
the  County  Court  of  Cook  County,  under  the  assignment  law  of 
this  state. 

Theretofore,  the  sum  of  $1,900.00  came  into  the  hands  of 
Michael  Gerrity,  as  the  executor  of  the  estate  of  John  O'Brien, 
deceased.  On  February  17th,  1890,  Gerrity  and  Ellen  O'Brien, 
the  widow  of  the  deceased,  went  together  to  the  bank  of  Roberts 
and  there  left  the  said  money  in  the  manner  hereinafter  stated. 
On  March  5th,  1891,  said  Ellen  O'Brien  filed  her  petition  in  the 
County  Court  in  the  matter  of  the  Estate  of  said  Roberts  alleg- 
ing, that  in  February,  1890,  she  left  with  and  entrusted  to 
Roberts,  at  his  bank  $1,900.00  to  be  safely  kept  by  him  in  trust 
for  the  heirs  of  said  John  O'Brien,  until  it  should  be  invested 
by  him  in  good  and  sufficient  real  estates  security  in  pursuance 
of  an  order  of  the  probate  court ;  that  Roberts,  when  he  signed, 
had  already  made  negotiations  to  loan  the  money,  and  a  mort- 
gage to  secure  the  same  was  to  be  executed  on  June  30th,  1890. 
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That  she  did  not  deposit  the  money  with  him  as  a  banker,  but 
left  it  with  him  as  a  broker,  and  as  her  agent,  in  trust  for  the 
specific  purpose  aforesaid:  that  she  is  not  a  creditor  of  the  in- 
solvent, and  that  the  money  so  intrusted  to  him  forms  no  part 
of  the  funds  due  or  to  be  distributed  to  his  creditors  through 
the  orders  of  the  County  Court.  The  Petition  prays  that  the 
assignee  may  be  directed  to  pay  her  at  once  the  sum  of  $1,900.00 
out  of  the  money  in  his  hands. 

The  assignee  answered  the  petition,  alleging,  that  the  money 
was  deposited  under  the  agreement,  that,  at  some  future  time, 
the  insolvent  might  loan  it  out  upon  real  estate  security,  but 
that,  in  the  meanwhile,  it  was  to  be  deposited  in  the  savings  de- 
partment of  the  bank  to  draw  interest;  that  the  deposit  was 
made  with  the  insolvent  as  a  banker  and  was  entered  regularly 
upon  the  books  in  the  savings  department  of  the  bank,  and  was 
to  draw  interest  the  same  as  any  other  savings  account.  The 
answer  denies,  that  the  money  was  deposited  in  trust  for  the 
specific  purpose  stated,  but  alleges  that  it  was  a  matter  of  con- 
venience as  to  when  the  money  was  to  be  loaned,  and,  that  the 
insolvent  turned  over  to  his  assignees  less  than  $100,  and  that 
petitioner  is  a  general  creditor,  and  has  no  greater  rights  than 
any  other  of  the  general  creditors. 

After  proofs  taken  and  hearing  had,  the  County  Court  en- 
tered a  decree  sustaining  the  theory  of  the  petition,  finding  that 
the  money  passed  into  the  hands  of  the  assignee  coupled  with 
and  subject  to  said  trust,  and  remains  under  his  control  in 
trust,  and  that  the  creditors  of  the  insolvent  are  not  entitled  to 
any  distributive  share  of  it,  and  ordering  that  the  assignee 
pay  said  sum  to  the  petitioners'  solicitor.  The  Appellate  Court 
has  affirmed  the  decree  of  the  County  Court,  and  the  case  is 
brought  here  by  appeal. 

The  facts  shown  by  the  evidence  are  substantially  as  follows: 
when  Gerrity  and  Mrs.  O'Brien  went  to  the  bank  on  February 
17th  she  had  the  money,  and  delivered  it  into  the  hands  of 
Roberts.  A  conversation  occurred  between  Gerrity  and  Roberts 
in  the  bank  outside  of  the  counter,  behind  which  was  Mooney, 
the  cashier.  Mrs.  O'Brien  did  not  take  part  in  the  conversation, 
and  apparently  did  not  hear  it.  Gerrity  told  Roberts  that  i\Irs. 
O'Brien  wanted  him  to  loan  the  money  out  as  soon  as  he  could 
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upon  a  good  real  estate  mortgage:  that  she  wanted  to  leave  it 
with  him  until  it  could  be  loaned :  that  he  should  take  care  of  it 
until  he  could  find  a  place  to  lend  it.  Gerrity  says  he  told 
Roberts  that  she  wanted  no  interest  while  it  was  in  his  hands 
but  Roberts  does  not  remember  that  anything  was  said  about 
interest.  When  the  money  was  handed  to  Roberts,  he  made  out 
a  deposit  ticket  in  the  presence  of  Gerrity,  and  handed  the  ticket 
and  the  money  through  the  window  to  Mooney,  the  cashier.  The 
deposit  ticket  or  slip,  had  upon  it  the  words:  "Deposited  for 
account  of  Ellen  O'Brien"  also  the  day  of  the  month,  the 
amount,  the  number  of  the  savings  accounts,  and  initial  of 
Robert's  name,  and  an  abbreviation  of  the  word  "savings," 
showing  that  the  account  was  to  go  into  the  savings  depart- 
ment. Mooney  handed  to  Mrs.  O'Brien,  and  she  accepted  a  pass 
book,  upon  the  inside  of  which  was  the  following :  ' '  Dr.  Thirty- 
First  Street  Bank,  in  account  with  Ellen  O'Brien,  Cr.,  Feb.  17, 
To  cash,  M.  $1,900.00."  Upon  the  cover  of  the  pass  book:  "Thir- 
ty-First Street  Bank,  Chicago,  Illinois,  in  account  with  Ellen 
O'Brien,"  and  a  notice  as  to  the  mode  of  checking  out  money. 
The  cashier  took  the  money  and  entered  and  posted  it  in  the 
savings  department  in  accordance  with  the  deposit  slip.  Gerrity 
saw  Roberts  in  May  and  suggested  buying  Building  Society 
stock,  but  Roberts  discouraged  it,  and  advised  the  real  estate 
loan,  though  he  had  not  yet  made  such  a  loan.  On  June  15th, 
or  16th,  Gerrity  saw  Roberts  again,  and  he  then  said  he  thought 
he  had  made  a  mortgage  loan  and  that  the  mortgage  was  to  be 
executed  upon  the  30th,  but  the  loan  was  not  effected  before  the 
failure  on  the  27th.  There  was  no  evidence  of  any  order  by  the 
Probate  Court  for  the  investment  of  the  money  in  a  real  estate 
mortgage,  but  Gerrity  was  allowed  to  state  that  the  Probate 
Judge  told  him  to  make  such  an  investment. 

Under  the  facts  as  thus  stated,  the  appellee  is  not  entitled  to  be 
paid  in  full  in  preference  to  the  other  creditors,  but  must  share 
with  them  in  the  assigned  estate.  There  was,  here,  no  cause  of 
bailment  or  special  deposit.  When  the  identical  thing  delivered 
is  to  be  restored,  though  in  an  altered  form  the  contract  is  one 
of  bailment,  but  when  the  obligation  is  to  return  other  things  of 
a  like  kind  and  equal  in  value,  it  becomes  a  debt.  (Lonergan  v. 
Stewart,  55  111.  44.)     The  parties  did  not  contemplate,  that  the 
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same  identical  money  received  by  Roberts,  or  his  bank,  was  to  be 
kept  for  the  appellee  and  returned  to  her.  Nor  was  the  money 
delivered  to  Roberts,  or  the  bank,  as  a  special  deposit.  The 
deposit  was  a  general  one.  In  the  presence  of  appellee  or  her 
agent,  Gerrity,  the  money  was  handed  over  to  the  cashier  of  the 
Bank.  And  she  received  in  return  therefor  a  Bank  or  pass  book, 
in  which  the  money  was  credited  to  her  account  and  charged 
to  the  bank.  The  relation  of  creditor  and  debtor  was  thereby 
established  between  herself  and  the  bank.  The  entries  in  the 
bank  or  pass  book  are  evidence  of  indebtedness.  (Schlaucky  v. 
Field,  124  111.  617.)  Where  there  is  an  ordinary  general  de- 
posit with  the  bank,  there  is  an  implied  undertaking  on  its  part 
to  restore  not  the  same  sum  but  an  equivalent  sum  whenever 
it  is  demanded.  (Brahm  v.  Adlcins,  77  111.  263.)  Where  such  a 
pass  book  as  that  given  to  the  appellee  is  held  by  a  depositor,  the 
latter  has  the  right  to  check  against  the  fund  deposited.  Al- 
though it  may  have  been  true  that  Roberts  was  to  buy  a  bond 
and  mortgage  for  the  appellee  when  an  opportunity  offered  to 
do  so,  yet  it  would  have  been  necessary  for  the  appellee  to  sur- 
render her  bank  book  when  the  mortgage  was  turned  over  to  her, 
or  to  give  the  bank  her  check  for  the  amount  of  deposit  in  ex- 
change for  the  mortgage.  It  would  not  have  been  prudent  for 
the  bank  to  part  with  the  mortgage,  without  taking  up  the  evi- 
dence of  indebtedness  against  itself  furnished  by  the  outstand- 
ing bank  book.  It  is,  therefore,  clear  that  appellee  controlled  the 
deposit,  until  the  mortgage  investment  should  be  obtained. 

When  money,  which  is  delivered  to  a  bank,  even  though  it  be 
for  some  specified  purpose,  as,  for  instance,  investment  in  a 
mortgage  security,  has  been  mingled  with  the  funds  of  the  bank, 
as  was  done  here,  there  is  no  reason  why  the  depositor  should 
be  preferred  above  any  other  creditor.  Where  a  trustee  changes 
the  funds  of  the  trust  property  the  right  of  the  beneficial  owner 
to  reach  it,  and  compel  its  transfer,  may  still  exist  if  the  prop- 
erty can  be  identified  as  a  distinct  fund,  and  is  not  so  mixed  up 
with  other  moneys  or  property  that  it  can  no  longer  be  specifical- 
ly separated.  "If  the  trust  property  has  been  transferred  to 
a  bona  fide  purchaser,  for  value  without  notice,  or  has  lost  its 
identity,  the  beneficial  owner  must,  and  under  other  circum- 
stances he  may,  resort  to  the  personal  liability  of  the  wrong 
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doing  trustee."     (2  Pomeroy's  Eq.  Jur.  Sec.  1058.)     Where  a 

trustee  has  converted  a  trust  fund  into  money,  and  mingled  it 

with  his  other  moneys,  so  that  it  cannot  be  separated  from  the 

latter,  the  beneficial  owner  occupies  the  position  of  a  general 

creditor  of  the  estate,  and  cannot  follow  the  fund  into  the  hands 

of  an  assignee  for  the  benefit  of  creditor.    (111.  Tr.  and  Savings 

Bank  of  Chicago  v.  Smith,  21  Blatchford  275,  and  cases  there 

cited.)     Its  identification  is  a  prerequisite  to  the  exercise  of  the 

right  to  follow  it.      (2  Story's  Eq.  Jur.  sec.  1259.)     While  it 

may  not  be  necessary  to  point  to  the  particular  pieces  of  money 

Dr  the  particular  bank  bills  that  were  deposited  with  the  trustee, 

if  the  trust  property  be  money,  yet  there  must  be  a  preservation 

of  the  distinctness  of  the  trust  fund.    The  means  of  ascertaining 

the  identity  of  the  fund  fails,  where  the  money  has  ' '  been  mixed 

and  confounded  in  a  general  mass  of  property  in  the  bank  of 

the  same  description."     (Doyle  v.  Murphy,  22  111.  502;  School 

Trustees  v.  Curwin,  25  id.  73.)  We  have  said  in  a  recent  case  of 

Union  Nat.  Bank  v.  Goetz,  138  111.  127,  "that  trust  funds  can 

only  be  pursued  when  they  can  be  clearly  distinguished  from 

other  property  held  by  the  trustee^  or  by  those  representing 

him." 

In  the  present  case,  the  proof  shows  that  the  savings  ledger 
of  the  bank  contains  an  entry  of  the  appellee's  account  taken 
from  the  deposit  slip.  The  cashier  testified:  "There  Avas  no 
difference  between  this  deposit  and  any  other  deposit  in  the 
savings  department;  it  came  in  just  the  same  and  was  entered 
just  the  same  as  any  other  savings  account.  It  so  remained  for 
over  four  months  and  was  paid  out,  with  the  other  monies  of  the 
bank,  from  time  to  time  in  the  regular  course  of  business  upon 
the  check  of  depositors.  It  is  clear  that  it  was  impossible,  when 
the  assignment  was  made  to  identify  the  money  of  the  appellee 
as  a  separate  trust  fund  distinct  from  the  other  monies  of  the 
bank." 

The  judgment  of  the  Appellate  Court  and  the  decree  or  order 
of  the  County  Court  are  reversed,  and  the  cause  is  remanded 
to  the  latter  court  with  directions  to  proceed  in  accordance  with 
the  views  here  expressed. 

Judgment  reversed. 


CHAPTER  II. 

GENERAL  PRINCIPLES  AND  CLASSIFICATIONS. 

Gratuitous  Bailments,  Depositum  and  Mandatum  Considered* 

SCOTT    V.    NATIONAL    BANK   OF    CHESTER   VALLEY. 

73  Pa.  St.  471.     1874. 

January  21st,  1874.    Before  Agner  C.  J.,  Mercur  and  Gordon 
J.  J.  Sharswood  J.,  at  Nisi  Prius. 

Error  to  the  Court  of  Common  Pleas  of  Chester  County: 
This  was  an  action  on  the  case  brought  October  14,  1872, 
by  John  Scott,  Jr.,  and  Amos  Scott,  trading  as  Scott  &  Brother, 
against  the  National  Bank  of  Chester  Valley  to  recover  the 
value  of  four  government  bonds,  each  of  $1,000  which  had  been 
placed  by  the  plaintiffs  with  the  bank  for  safe  keeping,  and 
which  had  been  stolen  by  John  S.  Martin,  a  clerk  or  teller  of 
the  bank. 

*  #  #  *  (Further  facts  appear  in  opinion  of  Court.) 
Agnew,  C.  J.  As  early  as  the  ease  of  Tompkins  v.  Saltmarsh, 
14  S.  &  R.  275,  it  was  decided  that  a  delivery  of  a  package  of 
money  to  a  gratuitous  bailee,  to  be  carried  to  a  distant  place, 
and  delivered  to  another  for  the  benefit  of  the  bailor,  imposes 
no  liability  upon  the  bailee  for  its  safe-keeping,  except  for 
gross  negligence.  In  that  case,  the  package  was  stolen  from  the 
valise  of  the  bailee,  at  the  inn,  in  the  course  of  his  journey, 
after  it  had  been  carried  to  his  room,  in  the  usual  custom  of 
inns  in  that  day.  (1822.)  The  same  rule  is  laid  down  by  Jus- 
tice Coulter,  arguendo  in  Lloyd  v.  West  Branch  Bank.  He 
says,  a  mere  depositary,  without  any  special  undertaking,  and 
without  reward,  is  accountable  for  the  loss  of  goods,  only  in 
case  of  gross  negligence  which  in  its  effects  on  contracts  is 
equivalent  to  fraud.  He  further  remarks,  that  the  accommo- 
dation here  was  to  the  bailor,  and  to  him  alone,  and  he  ought  to 
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be  the  loser,  unless  he  in  whom  he  confided,  the  bank  or  cashier, 
had  been  guilty  of  bad  faith  in  exposing  the  goods  to  hazards 
to  which  they  would  not  expose  their  own.  These  rules  he  de- 
rived from  Coggs  v.  Bernard,  2  Lord  Raymond,  909,  and  Foster 
V.  Essex  Bank,  17  Mass.  501.  In  the  latter  case,  the  law  of  bail- 
ment was  exhaustively  discussed  by  Parker,  C.  J.,  and  the  con- 
clusions were  as  above  stated.  It  was  further  held,  that  the 
degree  of  care  which  is  necessary  to  avoid  the  imputation  of 
bad  faith,  is  measured  by  the  carefulness  which  the  bailee  uses 
toward  his  own  property  of  a  similar  kind.  When  such  care 
is  exercised,  the  bailee  is  not  answerable  for  a  larceny  of  the 
goods,  by  the  theft  even  of  an  officer  of  the  bank.  It  is  further 
said  that  from  such  special  bailments  even  of  money,  in  pack- 
ages for  safekeeping,  no  consideration  can  be  implied.  The 
bank  cannot  use  the  deposit  in  its  business,  and  no  such  profit 
or  credit  from  the  holding  of  the  money  can  arise  as  will  convert 
the  bank  into  a  bailee  for  hire  or  reward  of  any  kind.  The 
bailment  in  such  case  is  purely  gratuitous  and  for  the  benefit 
of  the  bailor,  and  no  loss  can  be  cast  upon  the  bank  for  a 
larceny  unless  there  has  been  gross  negligence  in  taking  care 
of  the  deposit.  These  appear  to  be  just  conclusions,  drawn  from 
the  nature  of  the  bailment.  The  rule  in  this  state  is  restated 
by  Thompson,  C.  J.,  in  Lancaster  Bank  v.  Smith,  12  P.  F. 
Smith  54.  He  says;  "The  case  on  hand  was  a  voluntary  bail- 
ment, or  more  accurately  speaking,  a  bailment  without  compen- 
sation, in  which  the  rule  of  Liability  for  loss  is  usually  stated 
to  arise  on  proof  of  gross  negligence."  That  case  went  to  the 
jury  on  the  question  of  ordinary  care,  and  hence,  the  observa- 
tion of  the  Chief  Justice  that  the  same  idea  was  sufficiently  ex- 
pressed by  the  judge  below,  in  using  the  words  "want  of  or- 
dinary care."  It  may  be  proper,  however,  to  say,  that  want  of 
ordinary  care  is  applicable  to  bailees  with  reward,  when  the 
loss  arises  from  causes  not  within  the  duty  imposed  by  the  con- 
tract of  safe-keeping,  as  from  fire,  theft,  etc.,  and  hence  is  not 
the  measure  in  such  a  case  as  that  before  us,  which  we  have 
seen  is  gross  negligence.  That  case  was  one  where  the  teller  of 
the  bank  delivered  the  deposited  bonds  to  a  stranger  calling  him- 
self by  the  name  of  the  bailor,  without  taking  sufficient  care 
to  be  certain  that  he  was  delivering  the  package  to  the  right 
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person,  and  the  bank  was  held  responsible  for  his  negligence. 
Then  the  teller  in  giving  out  the  deposit,  was  acting  in  his  official 
capacity,  and  hence  the  liability  of  the  bank.  The  case  before 
us  now  is  different,  the  bonds  being  stolen  by  the  teller,  who 
absconded.  This  teller  was  both  clerk  and  teller,  but  the  taking 
of  the  bonds  was  not  an  act  pertaining  to  the  business  as  either 
clerk  or  teller.  The  bonds  were  left  at  the  risk  of  the  plaintiffs, 
and  never  entered  into  the  business  of  the  bank.  Being  a  bail- 
ment merely  for  safe-keeping  for  the  benefit  of  the  bailor,  and 
Avithout  compensation,  it  is  evident  the  dishonest  act  of  the 
teller  was  in  no  way  connected  with  his  employment.  Under 
these  circumstances,  the  only  ground  of  liability  must  arise  in  a 
knowledge  of  the  bank  that  the  teller  was  an  unfit  person  to  be 
appointed  or  to  be  retained  in  its  employment.  So  long  as  the 
bank  was  ignorant  of  the  dishonesty  of  the  teller,  and  trusted 
him  with  its  own  funds,  confiding  in  his  character  for  integrity, 
it  would  be  a  harsh  rule  that  would  hold  it  liable  for  an  act 
not  in  the  course  of  the  business  of  the  bank,  or  of  the  employ- 
ment of  the  officer. 

There  was  no  undertaking  to  the  bailor  that  the  officers 
should  not  steal.  Of  course  there  was  a  confidence  that  they 
would  not  but  not  a  promise  that  they  should  not.  The  case 
does  not  rest  on  a  warranty  or  undertaking,  but  on  gross  neg- 
ligence in  caretaking.  Nothing  short  of  a  Imowledge  of  the 
true  character,  of  the  teller,  or  of  reasonable  grounds  to  suspect 
his  integrity  followed  by  a  neglect  to  remove  him,  can  be  said 
to  be  gross  negligence,  without  raising  a  contract  for  care, 
higher  than  a  gratuitous  bailment  can  create.  The  question 
of  the  bank 's  knowledge  of  the  character  of  the  teller  was  fairly 
submitted  to  the  jury. 

But  it  turned  out  that  after  the  teller  absconded,  his  accounts 
were  found  to  be  false,  and  that  he  had  been  abstracting  the 
funds  of  the  bank  for  about  two  years,  to  an  amount  of  $26,000. 
It  was  contended  that  the  want  of  discovery  of  the  state  of  his 
accounts  for  such  a  length  of  time,  especially  as  he  had  charge 
of  the  individual  ledger,  was  such  evidence  of  negligence  as  made 
the  bank  liable.  The  court  negatived  this  position,  and  held 
that  the  bank  was  not  bound  to  search  his  accounts  for  the 
benefit  of  a  gratuitous  bailor,  whose  loss  arose  not  from  the 
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accounts  as  kept  by  him,  but  from  a  larceny,  a  transaction  out- 
side of  his  employment.  We  perceive  no  error  in  this.  The 
negligence  constituting  the  ground  of  liability,  must  be  such  as 
enters  into  the  cause  of  the  loss.  But  the  false  entries  in  the 
books,  and  the  want  of  their  discovery,  was  not  the  cause  of 
the  bailor's  loss,  and  not  connected  with  it.  True,  the  same 
person  was  guilty  of  both  offences,  but  the  acts  were  unconnected 
and  independent.  True,  the  bank  did  not  discover  in  time  the 
injury  he  did  to  it,  but  the  very  fact  that  it  did  not  discover  his 
false  entries  and  his  speculations,  repels  the  knowledge  of  his 
dishonesty.  The  neglect  was  culpable  and  might  have  led  to 
responsibility  to  those  with  whom  they  had  dealings,  if  they 
suffered  from  that  neglect.  But  this  neglect  to  examine  into 
his  account,  was  not  the  cause  of  the  bailor's  loss.  His  loss 
was  owing  to  the  inunediate  act  of  dishonesty  of  the  teller, 
and  not  to  his  purloining  the  funds,  or  of  falsifying  the  ac- 
counts of  the  bank.  The  argument  of  the  plaintiff  results  simply 
in  this:  that  mistaken  confidence  is  a  ground  of  liability.  But 
if  this  were  the  rule,  business  would  stand  still ;  for  without 
a  conunon  degree  of  confidence  in  agents  and  officers,  much  of 
the  business  of  the  world  must  cease.  The  facts  were  fairly  left 
to  the  jury,  with  the  proper  instruction. 

Another  complaint  is,  that  the  teller  was  suffered  to  remain 
In  employment  after  it  was  known  that  he  had  dealt  once  or 
twice  in  stocks.  Undoubtedly  the  purchase  or  sale  of  stocks  is 
not  ipso  facto  the  evidence  of  dishonesty,  but  as  the  judge  well 
said  had  he  been  found  at  the  gambling-table,  or  engaged  in  some 
fraudulent  or  dishonest  practices,  he  should  not  be  continued 
in  a  place  of  trust.  So  if  the  president  of  the  bank,  when  he 
called  on  the  brokers  who  acted  for  the  teller  in  the  purchase 
of  stock  had  discovered  that  he  was  engaged  in  stock-gambling, 
or  in  buying  and  selling  beyond  his  evident  means,  a  different 
course  would  have  been  called  for.  No  officer  in  a  bank,  engaged 
in  stock-gambling,  can  be  safely  trusted,  and  the  e\ddence  of 
this  is  found  in  the  numerous  defaulters  whose  speculations  have 
been  discovered  to  be  directly  traceable  to  this  species  of  gamb- 
ling. A  cashier,  treasurer,  or  other  officer  having  the  custody  of 
funds,  thinks  he  sees  a  desirable  speculation,  and  takes  the  funds 
of  his  institution,  hoping  to  return  them  instantly,  but  he  fails 
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in  his  venture,  or  success  tempts  him  on ;  and  he  ventures  again 
to  retrieve  his  loss,  or  increase  his  gain,  and  again  and  again  he 
ventures.  Thus  the  first  step,  often  taken  without  a  criminal 
intent,  is  the  fatal  step  which  ends  in  ruin  to  himself  and  to 
those  whose  confidence  he  has  betrayed.  Hence  any  evidence  of 
stock-gambling,  or  dangerous  outside  operations,  should  be  visited 
with  immediate  dismissal.  In  this  case,  the  operations  of  the 
teller  in  stocks  as  a  gambler  in  them,  were  unknown  to  the 
officers  of  the  bank  until  after  he  had  absconded.  Upon  the 
whole,  the  case  appears  to  have  been  properly  tried,  and  finding 
no  error  in  the  record,  the  judgment  is  affirmed. 


What  are  Gratuitous  Bailments. 

NEWHALL  V.  PAIGE. 
10  Gray,  366.     1858. 

Action  of  contract,  Avith  a  count  in  tort,  to  recover  the  value 
of  merchandise  sent  from  Portland,  Maine,  by  steamboat  to 
Boston,  marked  "H.  B.  Newhall,  Saugus,  care  R.  M.  Morse, 
South  Market  St.,  Boston,"  and  lost  under  the  following  cir- 
cumstances: "Upon  its  arrival  in  Boston  it  was  delivered  to 
the  teamster  of  the  steamboat  company,  who  took  it  to  the  de- 
fendant's store,  where  was  the  order  box  of  an  expressman  who 
ran  an  express  to  Saugus.  As  this  expressman  did  not  run  to 
that  part  of  Saugus  where  the  plaintiff  lived,  he  told  another 
expressman,  George  Towne,  who  kept  a  box  in  another  part  of 
the  city,  and  went  by  the  plaintiff's  house,  to  call  and  take 
the  merchandise.  Towne  called,  paid  the  freight  bill,  and  the 
defendants  could  not  then  find  the  merchandise.  The  only 
compensation  received  by  the  defendants  for  receiving  and  stor- 
ing merchandise  left  for  expressmen,  and  for  allowing  express- 
men to  have  boxes  in  their  store,  was  the  advantage  in  bringing 
them  business.    The  defendants  kept  a  liquor  store." 

Plaintiff  asked  a  ruling  that  this  advantage  was  a  compensa- 
tion sufficient  to  make  defendants  bailees  for  hire,  and  excepted 
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to  the  instruction  given  to  the  jury  on  this  point.    Verdict  for 
defendants. 

BiGELOW,  J.  The  only  error  in  this  case  was  in  the  instructions 
given  to  the  jury,  and  consisted  in  telling  them  that  the  de- 
fendant could  not  be  considered  a  bailee  for  hire  unless  his 
compensation  was  for  some  certain  benefit  to  himself,  and  that 
a  mere  contingent,  uncertain  and  indirect  benefit  would  not 
constitute  such  a  consideration  as  was  necessary  to  establish  a 
contract  of  bailment  for  hire  or  reward.  This  was  stating  the 
proposition  more  broadly  than  the  rules  of  law  will  warrant. 
A  person  becomes  a  bailee  for  hire  when  he  takes  property  into 
his  care  and  custody  for  a  compensation.  The  nature  and 
amount  of  the  compensation  are  immaterial.  The  law  will  not 
inquire  into  its  sufficiency  or  the  certainty  of  its  being  realized 
by  the  bailee.  The  real  question  is,  Was  the  contract  made  for 
a  consideration?  If  so,  then  it  was  a  locatum  and  not  a  de- 
positum,  and  the  defendants  were  liable  for  a  want  of  ordinary 
care.  The  general  rule  as  to  the  consideration  of  a  contract  is 
well  understood,  and  is  the  same  in  case  of  bailments  as  in  all 
other  contracts.  The  law  does  not  undertake  to  determine  the 
adequacy  of  a  consideration.  That  is  left  to  the  parties,  who 
are  the  sole  judges  of  the  benefits  or  advantages  to  be  derived 
from  their  contracts.  It  is  sufficient  if  the  consideration  be  of 
some  value,  though  slight,  or  of  a  nature  which  may  enure  to 
the  benefit  of  the  party  making  the  promise.  Haigh  v.  Brooks, 
10  Ad.  &  El.  320,  and  2  P.  &  Dav.  484.  Lawrence  v.  McCal- 
mont,  2  How.  452.  Hubbard  v.  Coolidge,  1  :\[et.  92.  Where 
such  a  consideration  exists,  a  contract  cannot  be  said  to  be  a 
nudum  pactum,  nor  a  bailment  a  gratuitous  undertaking. 

Exceptions  sustained. 
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Meaning  of  Negligence — Gross  Negligence.* 

STEAMBOAT  NEW  WORLD  v.  KING. 

16  Howard  (U.  S.)  469.     1853. 

Mr.  Justice  Curtis  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California,  sitting  in 
admiralty.  The  libel  alleges  that  the  appellee  was  a  passenger 
on  board  the  steamer  on  a  voyage  from  Sacramento  to  San  Fran- 
cisco, in  June,  1851,  and  that,  while  navigating  within  the  ebb 
and  flow  of  the  tide,  a  boiler  flue  was  exploded  through  negli- 
gence, and  the  appellee  grievously  scalded  by  the  steam  and  hot 
water. 

The  answer  admits  that  an  explosion  occurred  at  the  time  and 
place  alleged  in  the  libel,  and  that  the  appellee  was  on  board  and 
was  injured  thereby,  but  denies  that  he  was  a  passenger  for  hire, 
or  that  the  explosion  was  the  consequence  of  negligence. 

The  evidence  shows  that  it  is  customary  for  the  masters  of 
steamboats  to  permit  persons  whose  usual  employment  is  on 
board  of  such  boats,  to  go  from  place  to  place  free  of  charge ;  that 
the  appellee  had  formerly  been  employed  as  a  waiter  on  board 
this  boat ;  and  just  before  she  sailed  from  Sacramento  he  applied 
to  the  master  for  a  free  passage  to  San  Francisco,  which  was 
granted  to  him,  and  he  came  on  board. 

It  has  been  urged  that  the  master  had  no  power  to  impose 
any  obligation  on  the  steamboat  by  receiving  a  passenger  without 
compensation. 

But  it  cannot  be  necessary  that  the  compensation  should  be 
in  money,  or  that  it  should  accrue  directly  to  the  owners  of  the 
boat.  If  the  master  acted  under  an  authority  usually  exercised 
by  masters  of  steamboats,  if  such  exercise  of  authority  must  be 
presumed  to  be  known  to  and  acquiesced  in  by  the  owners,  and 
the  practice  is,  even  indirectly,  beneficial  to  them,  it  must  be 


♦See  Sees.  680-681,  Vol.  5,  Cyclopedia  of  Law. 
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considered  to  have  been  a  lawful  exercise  of  an  authority  in- 
cident to  his  command. 

It  is  proved  that  the  custom  thus  to  receive  steamboat  men  is 
general.  The  owners  must  therefore  be  taken  to  have  known 
it,  and  to  have  acquiesced  in  it,  inasmuch  as  they  did  not  forbid 
the  master  to  conform  to  it.  And  the  fair  presumption  is,  that 
the  custom  is  one  beneficial  to  themselves.  Any  privilege  gener- 
ally accorded  to  persons  in  a  particular  employment,  tends  to 
render  that  employment  more  desirable,  and  of  course  to  enable 
the  employer  more  easily  and  cheaply  to  obtain  men  to  supply 
his  wants. 

It  is  true  the  master  of  a  steamboat,  like  other  agents,  has 
not  an  unlimited  authority.  He  is  the  agent  of  the  owner  to  do 
only  what  is  usually  done  in  the  particular  employment  in  which 
he  is  engaged.  Such  is  the  general  result  of  the  authorities. 
Smith  on  Mer.  Law.  559;  Grant  v.  Norway,  10  Com.  B.  688, 
2  Eng.  L.  and  Eq.  337 ;  Pope  v.  Nickerson,  3  Story,  475 ;  Citi- 
zens'  Bank  v.  Nantucket  Steamboat  Co.,  2  Story,  32.  But  dif- 
ferent employments  may  and  do  have  different  usages,  and  con- 
sequently confer  on  the  master  different  powers.  And  when,  as 
in  this  case,  a  usage  appears  to  be  general,  not  unreasonable  in 
itself,  and  indirectly  beneficial  to  the  owner,  we  are  of  opinion 
the  master  has  power  to  act  under  it  and  bind  the  owner. 

The  appellee  must  be  deemed  to  have  been  lawfully  on  board 
under  this  general  custom. 

Whether  precisely  the  same  obligations  in  all  respects  on  the 
part  of  the  master  and  owners  and  their  boat,  existed  in  his  case, 
as  in  that  of  an  ordinary  passenger  paying  fare,  we  do  not  find 
it  necessary  to  determine.  In  the  Philadelphia  and  Reading 
Railroad  Company  v.  Derby,  14  How.  486,  which  was  a  case  of 
gratuitous  carriage  of  a  passenger  on  a  railroad,  this  court  said : 
"When  carriers  undertake  to  convey  persons  by  the  powerful 
but  dangerous  agency  of  steam,  public  policy  and  safety  require 
that  they  should  be  held  to  the  greatest  possible  care  and  dili- 
gence. And  whether  the  consideration  for  such  transportation 
be  pecuniary  or  otherwise,  the  personal  safety  of  passengers 
should  not  be  left  to  the  sport  of  chance  or  the  negligence  of 
careless  agents.  Any  negligence,  in  such  cases,  may  well  deserve 
the  epithet  of  gross." 
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We  desire  to  be  understood  *o  reaffirm  that  doctrine,  as  rest- 
ing, not  only  on  public  policy,  but  on  sound  principles  of  law. 

The  theory  that  there  are  three  degrees  of  negligence,  described 
by  the  terms  slight,  ordinary,  and  gross,  has  been  introduced 
into  the  common  law  from  some  of  the  commentators  on  the 
Roman  law.  It  may  be  doubted  if  these  terms  can  be  usefully 
applied  in  practice.  Their  meaning  is  not  fixed,  or  capable  of 
being  so.  One  degree,  thus  described,  not  only  may  be  con- 
founded with  another,  but  it  is  quite  impracticable  exactly  to 
distinguish  them.  Their  signification  necessarily  varies  accord- 
ing to  circumstances,  to  whose  influence  the  courts  have  been 
forced  to  yield,  until  there  are  so  many  real  exceptions  that  the 
rales  themselves  can  scarcely  be  said  to  have  a  general  operation. 
In  Storer  v.  Gowen,  18  Maine  177,  the  Supreme  Court  of  Maine 
say :  ' '  How  much  care  will,  in  a  given  case,  relieve  a  party  from 
the  imputation  of  gross  negligence,  or  what  omission  will  amount 
to  the  charge,  is  necessarily  a  question  of  fact,  depending  on  a 
great  variety  of  circumstances  which  the  law  cannot  exactly  de- 
fine." Mr.  Justice  Story  (Bailments,  §  11),  says:  "Indeed,  what 
is  common  or  ordinary  diligence  is  more  a  matter  of  fact  than 
of  law."  If  the  law  furnishes  no  definition  of  the  terms  gross 
negligence  or  ordinary  negligence,  which  can  be  applied  in  prac- 
tice, but  leaves  it  to  the  jury  to  determine  in  each  case,  what  the 
duty  was,  and  what  omissions  amount  to  a  breach  of  it,  it 
would  seem  that  imperfect  and  confessedly  unsuccessful  attempts 
to  define  that  duty,  had  better  be  abandoned. 

Recently  the  judges  of  several  courts  have  expressed  their  dis- 
approbation of  these  attempts  to  fix  the  degrees  of  diligence  by 
legal  definitions,  and  have  complained  of  the  impracticability  of 
applying  them.  Wilson  v.  Brett,  11  Meeson  &  Wels.  113 ;  Wylde 
V.  Pickf ord,  8  lb.  443,  461,  462 ;  Hinton  v.  Dibbin,  2  Q.  B.  646, 
651.  It  must  be  confessed  that  the  difficulty  in  defining  gross 
negligence,  which  is  apparent  in  perusing  such  cases  as  Tracy 
et  al.  V.  Wood,  3  Mason,  132,  and  Foster  v.  The  Essex  Bank,  17 
Mass.  479,  9  Am.  D.  168,  would  alone  be  sufficient  to  justify 
these  complaints.  It  may  be  added  that  some  of  the  ablest  com- 
mentators on  the  Roman  law,  and  on  the  civil  code  of  France, 
have  wholly  repudiated  this  theory  of  three  degrees  of  diligence, 
as  unfounded  in  principles  of  natural  justice,  useless  in  practice, 
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and  presenting  inextricable  embarrassments  and  difficulties.  See 
Toullier's  Droit  Civil,  6th  vol.  p.  239,  &c.;  llth  vol.  p.  203,  &c. 
Makeldey,  Man.  Du  Droit  Eomain,  191,  &c. 

But  whether  this  term,  gross  negligence,  be  used  or  not,  this 
particular  case  is  one  of  gross  negligence,  according  to  the  tests 
which  have  been  applied  to  such  a  case. 

In  the  first  place,  it  is  settled,  that  ' '  the  bailee  must  proportion 
his  care  to  the  injury  or  loss  which  is  likely  to  be  sustained  by 
any  improvidence  on  his  part. ' '     Story  on  Bailments,  §  15. 

It  is  also  settled  that  if  the  occupation  or  employment  be  one 
requiring  skill,  the  failure  to  exert  that  needful  skill,  either  be- 
cause it  is  not  possessed,  or  from  inattention,  is  gross  negligence. 
Thus  Heath,  J.,  in  Shields  v.  Blackburne,  1  H.  Bl.  161,  says:  "If 
a  man  applies  to  a  surgeon  to  attend  him  in  a  disorder  for  a  re- 
ward, and  the  surgeon  treats  him  improperly,  there  is  gross 
negligence,  and  the  surgeon  is  liable  to  an  action;  the  surgeon 
would  also  be  liable  for  such  negligence  if  he  undertook  gratis  to 
attend  a  sick  person,  because  his  situation  implies  skill  in  surg- 
ery. ' '  And  Lord  Loughborough  declares  that  an  omission  to  use 
skill  is  gross  negligence.  Mr.  Justice  Story,  although  he  contro- 
verts the  doctrine  of  Pothier,  that  any  negligence  renders  a  gra- 
tuitous bailee  responsible  for  the  loss  occasioned  by  his  fault,  and 
also  the  distinction  made  by  Sir  William  Jones,  between  an  un- 
dertaking to  carry  and  an  undertaking  to  do  work,  yet  admits 
that  the  responsibility  exists  when  there  is  a  want  of  due  skill,  or 
an  omission  to  exercise  it.  And  the  same  may  be  said  of  Mr.  Jus- 
tice Porter,  in  Percy  v.  Millaudon,  8  Martin  (N.  S.)  75.  This 
qualification  of  the  rule  is  also  recognized  in  Stanton  v.  Bell,  2 
Hawks  (N.  C.)  145,  11  Am.  D.  744. 

That  the  proper  management  of  the  boilers  and  machinery  of 
a  steamboat  requires  skill,  must  be  admitted.  Indeed,  by  the  act 
of  Congress  of  August  30,  1852,  great  and  unusual  precautions 
are  taken  to  exclude  from  this  employment  all  persons  who  do 
not  possess  it.  That  an  omission  to  exercise  this  skill  vigilantly 
and  faithfully,  endangers,  to  a  frightful  extent,  the  lives  and 
limbs  of  great  numbers  of  human  beings,  the  awful  destruction 
of  life  in  our  country  by  explosions  of  steam  boilers  but  too  pain- 
fully proves.  We  do  not  hesitate,  therefore,  to  declare  that  negli- 
gence in  the  care  or  management  of  such  boilers,  for  which  skill 
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is  necessary,  the  probable  consequence  of  which  negligence  is 
injury  and  loss  of  the  most  disastrous  kind,  is  to  be  deemed  culpa- 
ble negligence,  rendering  the  owners  and  the  boat  liable  for 
damages,  even  in  case  of  the  gratuitous  carriage  of  a  passenger. 
Indeed,  as  to  explosion  of  boilers  and  flues,  or  other  dangerous 
escape  of  steam  on  board  steamboats.  Congress  has,  in  clear 
terms,  excluded  all  such  cases  from  the  operation  of  a  rule  re- 
quiring gross  negligence  to  be  proved  to  lay  the  foundation  of  an 
action  for  damages  to  person  or  property. 

The  thirteenth  section  of  the  act  of  July  7,  1838  (5  Stat,  at 
Large,  306),  provides:  "That  in  all  suits  and  actions  against 
proprietors  of  steamboats  for  injury  arising  to  persons  or  prop- 
erty from  the  bursting  of  the  boiler  of  any  steamboat,  or  the  col- 
lapse of  a  flue,  or  other  dangerous  escape  of  steam,  the  fact  of 
such  bursting,  collapse  or  injurious  escape  of  steam  shall  be 
taken  as  full  prima  facie  evidence  sufficient  to  charge  the  defend- 
ant, or  those  in  his  employment,  with  negligence,  until  he  shall 
show  that  no  negligence  has  been  committed  by  him  or  those  in 
his  employment." 

This  case  falls  within  this  section;  and  it  is  therefore  incum- 
bent on  the  claimants  to  prove  that  no  negligence  has  been  com- 
mitted by  those  in  their  employment. 

Have  they  proved  this  ?  It  appears  that  the  disaster  happened 
a  short  distance  above  Benicia;  that  another  steamer  called  the 
Wilson  G.  Hunt,  was  then  about  a  quarter  of  a  mile  astern  of 
the  New  World,  and  that  the  boat  first  arriving  at  Benicia  got 
from  twenty-five  to  fifty  passengers.  The  pilot  of  the  Hunt  says 
he  hardly  knows  w^hether  the  boats  were  racing,  but  both  were 
doing  their  best,  and  this  is  confirmed  by  the  assistant  pilot,  who 
says  the  boats  were  always  supposed  to  come  down  as  fast  as  pos- 
sible ;  the  first  boat  at  Benicia  gets  from  twenty-five  to  fifty  pas- 
sengers. And  he  adds  that  at  a  particular  place  called  "the 
slough"  the  Hunt  attempted  to  pass  the  New  World.  Fay,  a 
passenger  on  board  the  New  World  swears,  that  on  two  occasions, 
before  reaching  "the  slough"  the  Hunt  attempted  to  pass  the 
Nev/  World  and  failed;  that  to  his  knowledge  these  boats  had 
been  in  the  habit  of  contending  for  the  mastery,  and  on  this  occa- 
sion both  were  doing  their  best.  The  fact  that  the  Hunt  at- 
tempted to  pass  the  New  World  in  "the  slough"  is  denied  by 
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two  of  the  respondents'  witnesses,  but  they  do  not  meet  the  tes- 
timony of  Fay,  as  to  the  two  previous  attempts,    Haskell,  another 
passenger,  says,  "about  ten  minutes  before  the  explosion  I  was 
standing  looking  at  the  engine;  we  saw  the  engineer  was  evi- 
dently   excited,  by  his  running  to  a  little  window  to  look  out 
at  the  boat  behind.     He  repeated  this  ten  or  fifteen  times  in  a 
very  short  time."     The  master,  clerk,  engineer,  assistant  en- 
gineer, pilot,  one  fireman,  and  the  steward  of  the  New  World, 
were  examined  on  behalf  of  the  claimants.    No  one  of  them,  save 
the  pilot,  denies  the  fact  that  the  boats  were  racing.    "With  the 
excfeption  of  the  pilot  and  the  engineer,  they  are  wholly  silent  on 
the  subject.    The  pilot  says  they  were  not  racing.    The  engineer 
says:    "We  have  had  some  little  strife  between  us  and  the  Hunt 
as  to  who  should  get  to  Benicia  first.    There  was  an  agreement 
m&de  that  we  should  go  first.     I  think  it  was  a  trip  or  two  be- 
fore."     Considering  that  the  master  says  nothing  of  any  such 
agreement,  that  it  does  not  appear  to  have  been  known  to  any 
other  person  on  board  either  boat,  that  this  witness  and  the  pilot 
were  both  directly  connected  with  and  responsible  for  the  negli- 
gence charged,  and  that  the  fact  of  racing  is  substantially  sworn 
to  by  two  passengers  on  board  the  Xew^  World,  and  by  the  pilot 
and  assistant  pilot  of  the  Hunt,  and  is  not  denied  by  the  master 
of  the  New  World,  we  cannot  avoid  the  conclusion  that  the  fact 
is  proved.    And  certainly  it  greatly  increases  the  burden  which 
the  act  of  Congress  has  thrown  on  the  claimants.     It  is  possible 
that  those  managing  a  steamboat  engaged  in  a  race  may  use  all 
that  care  and  adopt  all  those  precautions  w^hieh  the  dangerous 
power  they  employ  renders  necessary  to  safety.    But  it  is  highly 
improbable.     The  excitement  engendered  by  strife  for  victory  is 
not  a  fit  temper  of  mind  for  men  on  whose  judgment,  vigilance, 
coolness  and  skill  the  lives  of  passengers  depend.     And  when  a 
disastrous  explosion  has  occurred  in  such  a  strife,  this  court  can- 
not treat  the  evidence  of  those  engaged  in  it,  and  prhna  facie 
responsible  for  its  consequences,  as  sufficient  to  disprove  their 
own  negligence,  which  the  law  presumes. 

We  consider  the  testimony  of  the  assistant  engineer  and  fire- 
man, who  are  the  only  witnesses  who  speak  to  the  quantity  of 
steam  carried,  as  wholly  unsatisfactory.  They  say  the  boiler  was 
allowed  by  the  inspector  to  carry  forty  pounds  to  the  inch,  and 
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that  when  the  explosion  occurred,  they  were  carrying  but  twenty- 
three  pounds.  The  principal  engiaeer  says  he  does  not  re- 
member how  much  steam  they  had  on.  The  master  is  silent  on 
the  subject  and  says  nothing  as  to  the  speed  of  the  boat.  The 
clear  weight  of  the  evidence  is  that  the  boat  was,  to  use  the  lan- 
guage of  some  of  the  witnesses,  doing  its  best.  We  are  not  con- 
vinced that  she  was  carrying  only  twenty-three  pounds,  little 
more  than  half  her  allowance. 

This  is  the  only  evidence  by  which  the  claimants  have  endeav- 
ored to  encounter  the  presumption  of  negligence.  In  our  opinion 
it  does  not  disprove  it ;  and  consequently  the  claimants  are  liable 
to  damages,  and  the  decree  of  the  District  Court  must  be  af- 
firmed. 


A  Finder  of  Lost  Goods  is  a  Depositary  of  Them,  and  Entitled 
to  Their  Possession  against  Everyone  Except  the  Owner. 

ARMORY  V.  DELAMIRIE. 
1  Strange  505.     1721. 

Pratt,  C.  J.  The  plaintiff  being  a  chimney  sweeper's  boy 
found  a  jewel  and  carried  it  to  the  defendant's  shop  (who  was 
a  goldsmith)  to  know  what  it  was,  and  delivered  it  into  the 
hands  of  the  apprentice,  who  under  pretence  of  weighing  it, 
took  out  the  stones,  and  calling  to  the  master  to  let  him  know  it 
came  to  three  halfpence,  the  master  offered  the  boy  the  money, 
who  refused  to  take  it,  and  insisted  to  have  the  thing  again; 
whereupon  the  apprentice  delivered  him  back  the  socket  without 
the  stones.  And  now  in  trover  against  the  master  these  points 
were  ruled : 

1.  That  the  finder  of  a  jewel,  though  he  does  not  by  such 
finding  acquire  an  absolute  property  or  ownership,  yet  he  has 
such  a  property  as  will  enable  him  to  keep  it  against  all  but 
the  rightful  ow^ner,  and  consequently  may  maintain  trover. 

2.  That  the  action  will  lay  against  the  master,  who  gives  a 
credit  to  his  apprentice,  and  is  answerable  for  his  neglect. 

3.  As  to  the  value  of  the  jewel  several  of  the  trade  were 

♦See  Sec.  684,  Vol.  5,  Cyclopedia  of  Law. 
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examined  to  prove  what  a  jewel  of  the  finest  water  that  would 
fit  the  socket  would  be  worth;  and  the  Chief  Justice  directed 
the  jury,  that  unless  the  defendant  did  produce  the  jewel,  and 
show  it  not  to  be  of  the  finest  water,  they  should  presume  the 
strongest  against  him,  and  make  the  value  of  the  best  jewels 
the  measure  of  their  damages;  which  they  accordingly  did. 


I 


Commodatum  or  Gratuitous  Loan* 

GREEN  V.  HOLLINGSWORTH. 
5  Dana  (Ky.)  173;  30  Am.  D.  6S0.     1837. 

Detinue  for  the  wrongful  detention  of  a  watch.  Judgment 
for  defendant,  and  plaintiff  excepts. 

By  Court,  Robertson,  C.  J.  Hollingsworth  having  obtained 
a  verdict  and  judgment  against  Green,  in  an  action  of  detinue, 
for  a  gold  watch,  several  errors  are  assigned  by  Green,  as  arising 
from  instructions  and  refusals  to  instruct  the  jury  on  the  trial. 

It  appears  from  the  bill  of  exceptions,  that  the  parties  being 
intimate  acquaintances  and  cordial  friends,  and  both  being  in 
a  jocund  mood  on  a  public  occasion,  while  Hollingsworth  was 
a  candidate  for  the  legislature,  Green  said  to  him,  in  the  hear- 
ing and  presence  of  several  persons,  "Give  me  your  watch  and 
I  will  vote  for  you,  and  do  all  I  can  to  assist  you  in  your  elec- 
tion;" whereupon  Hollingsworth  handed  the  watch  to  him, 
without  the  chain,  and  Green  having  fastened  a  twine  string 
and  a  key  to  it,  put  it  in  his  pocket,  and  they  shortly  afterwards 
separated,  Green  still  retaining  the  watch ;  about  three  weeks  af- 
ter which,  Green,  being  on  a  hunting  excursion,  with  the  watch 
in  his  pocket,  said,  on  his  return  home,  that  he  had  lost  it  in 
the  woods;  and  having  afterwards  engaged  others  to  assist  in 
searching  for  it,  and  not  finding  it,  he  offered  a  reward  of 
ten  dollars  for  its  discovery  and  restoration;  but  the  witnesses 
never  heard  that  it  had  ever  been  seen  since;  that  some  time 
after  the  alleged  loss  of  it,  Hollingsworth  requested  Green  to 
return  it,  which  he,  of  course,  failing  to  do,  this  suit  was  brought 


*See  Sees.  686-687,  Vol.  5,  Cyclopedia  of  Law. 
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for  a  wrongful  detention  of  it.  The  jury  had  to  decide  v/hether 
the  foregoing  facts  conduced  most  strongly  to  establish  a  gift, 
a  loan,  a  deposit,  or  a  sale  on  an  illegal  consideration;  and  if 
there  was  no  sale  nor  gift,  it  was  the  province  of  the  jury  to  de- 
cide whether  the  bailment  was  a  loan  or  a  mere  deposit,  and 
whether  the  watch  had,  as  alleged,  been  lost;  but  it  was  the 
province  of  the  court  to  decide  respecting  the  degree  of  care  re- 
quired by  law,  according  to  the  facts. 

Hollingsworth  could  not  recover,  unless  the  jury  had  con- 
cluded that  the  watch  had  been  bailed  to  Green;  for  it  is  evi- 
dent that  if  it  was  sold  upon  an  illegal  consideration,  although 
the  contract  was  void,  the  law  would  not  help  either  party, 
standing,  as  they  would,  in  equal  fault.  It  is  to  just  such  a  case 
that  the  maxim  in  pari  delicto  potior  conditio  defendentis,  is  con- 
clusively applicable.  And  whether,  upon  the  hypothesis  that 
there  was  a  bailment,  there  should  have  been  a  recovery,  de- 
pends on  the  following  considerations: 

1.  If  the  bailment  was  a  simple  deposit,  with  implied  leave 
to  carry  the  watch  in  the  pocket,  and  if  it  was  lost  by  the 
bailee,  he  is  not  liable  unless  he  was  guilty  of  gross  negligence, 
or  unless,  prior  to  the  loss,  he  had  violated  his  implied  obliga- 
tion to  return  it  in  a  reasonable  time,  and  thereby  rendered 
himself  responsible  for  all  consequences;  and  whether,  without 
demand,  it  was  his  duty  to  have  returned  it  within  three  weeks 
after  the  date  of  the  deposit,  was  a  question  of  law  for  the 
court,  and  not  the  jury,  to  decide.  But  the  evidence  will  hardly 
allow  the  deduction  that  there  was  a  mere  deposit;  and  if  it 
would,  it  would  perhaps  also  show  that  it  was  a  deposit  at  the 
instance  of  Green,  rather  than  of  Hollingsworth,  and  therefore 
required  the  observance  of  ordinary  care,  at  least. 

2.  If  there  was  a  simple  loan,  more  than  ordinary  care  was 
required  by  law.  And  if  the  watch  was  in  fact  lost,  as  alleged, 
it  was  the  province  of  the  court  to  decide  as  to  what  was  gross, 
ordinary,  and  slight  neglect,  and  that  of  the  jury  to  determine 
whether  the  facts  established  the  one,  or  the  other,  or  any  de- 
gree of  negligence.  If  the  watch  was  loaned  to  Green,  when 
it  was  to  be  returned  was  a  fact  to  be  ascertained  by  the  jury 
from  the  circumstances  proved;  and  if  those  circumstances 
conduced  to  establish  no  special  time,  and,  from  the  nature  of 
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the  transaction  as  proved,  the  jury  could  have  inferred  that 
the  parties  actually  intended  a  beneficial  loan,  the  law  made  it 
the  duty  of  Green  to  return  the  watch  in  a  reasonable  time.  But, 
in  such  a  state  of  case,  of  indefinite  loan  for  use,  a  court  could 
not  decide  that  Green  was  guilty  of  a  breach  of  his  implied 
obligation,  in  not  returning  the  watch  within  three  weeks,  or 
the  time  that  elapsed  before  the  alleged  loss  of  it.  Nor  could 
it  be  decided,  as  a  matter  of  law,  upon  the  facts  proved,  that 
there  was  gross  or  even  slight  neglect  in  carrying  the  watch 
in  his  pocket  when  he  was  hunting.  The  use  of  it  may  have  been, 
and  probably  was,  especially  important  on  such  an  occasion ; 
and  therefore,  if  there  was  culpable  negligence  in  thus  using 
it,  the  consequence  might  be  that  he  could  not  have  used  it  at 
all,  without  being  responsible  for  an  accidental  loss  of  it  in 
consequence  of  using  it.  But  there  may,  prima  facie,  have  been 
at  least  slight  neglect  in  losing  the  watch  out  of  his  pocket. 

If  the  watch  was  loaned  without  any  express  agreement,  and 
if  Green  failed,  upon  a  demand  of  restitution,  to  return  it, 
while  he  had  it,  or  converted  it,  in  judgment  of  law,  by  seri- 
ously claiming  it  as  his  own,  he  would  be  liable  for  it,  whatever 
may  have  happened  to  it,  without  the  agency  or  assent  of  Hol- 
lingsworth.  But  there  is  no  proof  of  any  such  demand  or  con- 
version prior  to  the  loss  of  the  watch.  And  if  the  parties  did 
not  intend  a  bailment,  there  was  no  ground  for  serious  contro- 
versy. There  is  scarcely  a  pretext  for  presuming  a  sale — it  is 
much  more  probable  that  there  was  a  gift. 

As  the  instructions  given  by  the  circuit  judge  were,  in  some 
respects,  essentially  variant  from  the  foregoing  principles,  and 
may  have  been,  to  some  extent,  prejudicial  to  the  plaintiff  in 
error,  the  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial,  without  any  intimation  as  to  whether  the  ver- 
dict could  have  been  sustained  had  there  been  no  error  in  the 
instructions. 
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Pigmis,  or  Pledge,  Considered* 

EOBINSON  V.  HURLEY. 
11  la.  410;  79  Am.  Dec.  497.    1860. 

Action  for  $554.69  due  on  promissory  note.  Plea  of  payment 
and  set-off.  As  security  for  the  note  defendant  gave  plaintiff 
two  city  orders  on  the  treasurer  of  Dubuque  city  for  $500  and 
$250  respectively,  with  right,  if  note  was  not  paid  at  maturity,  to 
sell  at  private  sale,  and  satisfy  the  note  and  costs  out  of  the  pro- 
ceeds. The  note  was  not  paid,  and  six  months  later  plaintiff  sold 
the  scrip  at  45  cents  on, the  dollar.  Evidence  that  it  was  worth 
75  to  80  cents  at  the  maturity  of  the  note,  and  40  cents  ai  the 
time  it  was  sold,  was  excluded.    Verdict  of  $77.50  for  defendant. 

By  Court,  Lowe,  C.  J.  Upon  the  foregoing  facts,  the  court,  at 
the  request  of  the  defendant,  gave  the  following  instructions  as 
the  law  of  this  case,  to  wit:  That  under  the  receipt  offered  in 
evidence  by  defendant,  if  the  plaintiff  sold  the  scrip  at  all,  he 
was  required  by  the  terms  of  the  receipt  to  sell  the  same  at  or 
about  the  time  of  the  maturity  of  the  note ;  and  that  if  they  (the 
jury)  find  from  the  evidence  that  said  plaintiff  had  not  sold  the 
scrip,  he  was  liable  for  the  value  of  said  scrip  at  or  about  the 
time  of  the  maturity  of  the  note.  The  court  also  refused  to 
charge  the  jury  that  the  value  of  the  scrip,  at  the  time  it  was  sold 
by  the  plaintiff,  was  the  measure  of  his  liability  to  the  defendant 
for  the  same. 

If  the  plaintiff  acted  tortiously  or  misappropriated  the  scrip  in 
disposing  of  it  at  the  time  he  did,  the  above  rule  of  damages 
would  seem  to  be  proper  and  just.  But  if  it  was  his  right,  under 
the  law  which  governs  pledges,  even  as  modified  by  the  contract 
of  the  parties  in  this  case,  to  sell  these  collateral  securities  at  the 
time  and  under  the  circumstances  which  he  did,  then  there  was 
no  misappropriation,  and  a  different  criterion  of  damages  ob- 
tains, to  wit,  the  value  of  the  scrip  at  the  time  of  its  conversion. 

That  we  may  arrive  at  a  better  understanding  of  the  rights, 
duties,  and  obligations  of  the  parties  under  the  receipt  in  ques- 
tion, let  us  inquire  what  they  would  be  nnd^r  the  law  in  the 


*  See  Sees.  688-692,  Vol.  5,  Cyclopedia  of  Law. 
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absence  of  such  a  contract.  After  the  debt  falls  due,  the  pledgee, 
under  the  law,  has  his  election  to  pursue  one  of  three  courses: 
1.  To  proceed  personally  against  the  pledgor  for  his  debt,  with- 
out selling  the  collateral  security ;  or  2.  To  file  a  bill  in  chancery, 
and  have  a  judicial  sale  under  a  regular  decree  of  foreclosure ;  or 
3.  To  sell  without  judicial  process,  upon  giving  reasonable 
notice  to  the  debtor  to  redeem;  2  Kent's  Com.  9th  ed.,  785; 
Tucker  v.  Wilson,  1  P.  Wms.  261;  Lockwood  v.  Ewer,  2  Atk. 
303.  The  plaintiff,  in  executing  said  receipt,  did  not  waive  his 
right  of  adopting  either  of  the  above  methods  to  satisfy  his 
claim.  The  only  change  made  in  the  rights  and  obligations  of  the 
parties  by  this  instrument  was  simply  to  dispense  with  notice  to 
the  debtor  to  redeem  before  the  creditor  could  sell.  There  is 
nothing  in  the  language  or  terms  of  this  receipt  which  obliged 
the  plaintiff  to  sell  these  collaterals  at  the  maturity  of  the  note. 
He  simply  reserved  the  right  to  do  so,  a  right  which  the  law 
gave  him,  without  such  reservation,  upon  giving  notice  to  re- 
deem. A  postponement  of  the  exercise  of  this  right  is  a  thing  of 
which  the  debtor  cannot  very  w^ell  complain ;  it  only  enlarges  his 
opportunity  to  redeem,  and  thereby  prevent  any  sacrifice  that 
might  result  from  a  forced  sale  of  the  pledge.  The  depreciation 
in  this  case  which  the  scrip  in  question  suffered,  between  the  ma- 
turity of  the  note  and  the  sale  of  the  same,  was  without  the  fault 
or  power  of  prevention  on  the  part  of  the  plaintiff.  He  was  only 
bound  to  that  attention  and  diligence  in  the  preservation  of  the 
thing  pledged  which  a  careful  man  bestows  upon  his  own  prop- 
erty, for  the  reason  that  the  arrangement  or  contract  was  recip- 
rocally beneficial  to  both  parties.  "We  conclude,  therefore,  that 
the  plaintiff,  in  selling  the  collateral  securities  at  the  time  and 
under  the  circumstances  which  he  did,  violated  no  obligation  or 
duty  growing  out  of  the  understanding  of  the  parties,  or  ex- 
pressed by  the  receipt  or  law  itself.  And  if  we  are  right  in  this 
conclusion,  it  follows  that  the  measure  of  his  liability  for  said 
scrip  is  the  value  thereof  at  the  time  of  conversion.  This  rule 
of  damages  in  cases  of  this  kind  is  well  established:  See  Sedg- 
wick on  Damages,  365,  366,  480,  481,  and  authorities  there  cited. 
Judgment  reversed,  and  new  trial  granted. 
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STEAENS  V.  MARSH. 
4  Denio  (N,  Y.)  227;  47  Am.  Bee.  248.     1847. 

Assumpsit  on  a  note,  secured  by  ten  cases  of  boots  deposited 
with  plaintiff.  Verdict,  under  instructions  from  the  court,  for 
the  balance  due  on  the  note. 

By  Court,  Jewett,  J.  The  contract  between  these  parties  was 
strictly  a  pledge  of  the  boots  and  shoes.  At  common  law,  a 
pledge  is  defined  to  be  a  bailment  of  personal  property,  as  a  se- 
curity for  some  debt  or  engagement:  2  Kent's  Com.  577,  5th 
ed. ;  Stoiy  on  Bail.,  sec.  286.  The  plaintiff's  debt,  thus  secured, 
became  payable  on  the  eighth  day  of  November,  1837.  On  the 
fifteenth  of  that  month,  the  plaintiffs  caused  the  pledge  to  be  sold 
at  a  public  sale  by  an  auctioneer  in  Boston,  pursuant  to  a  public 
notice  published  in  certain  newspapers  in  that  city  from  the 
second  to  the  fifteenth  of  November  inclusive;  but  no  notice  of 
sale,  or  to  redeem,  was  at  any  time  given  to  the  defendants.  The 
net  proceeds  of  the  sale  was  one  hundred  and  sixty-six  dollars 
and  ninety-seven  cents,  which  the  plaintiffs  applied  on  their  debt 
without  the  assent  of  the  defendants. 

The  first  question  made  on  the  argument  is,  whether  the  sale 
thus  made  was  authorized  and  bound  the  defendants.  On  the 
part  of  the  plaintiffs  it  was  insisted,  that  the  pledge  having  been 
made  as  a  security  for  their  debt,  which  was  payable  at  a  future 
day,  the  plaintiffs  had  a  right,  after  a  default  in  payment,  to 
sell  the  pledge,  fairly  in  the  usual  course  of  business,  without 
calling  on  the  defendants  to  redeem,  or  giving  them  notice  of  the 
intended  sale :  and  that  such  sale  concluded  the  defendants.  It 
is  said  that  the  law  makes  a  distinction  between  the  case  of  a 
pledge  for  a  debt  payable  immediately,  and  one  where  the  debt 
does  not  become  payable  until  a  future  day ;  and  that  in  the  lat- 
ter case  the  creditor  is  not  bound  to  call  for  a  redemption  or  to 
give  notice  of  sale,  though  in  the  former  it  is  conceded  that 
there  must  be  such  demand  and  that  notice  must  be  given.  Non- 
payment of  the  debt  at  the  stipulated  time  did  not  work  a  for- 
feiture of  the  pledge,  either  by  the  civil  or  at  the  common  law. 
It  simply  clothed  the  pledgee  with  authority  to  sell  the  pledge 
and  reimburse  himself  for  his  debt,  interest,  and  expenses;  and 
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the  residue  of  the  proceeds  of  the  sale  then  belonged  to  the 
pledgor.  The  old  rule,  existing  in  the  time  of  Glanville,  re- 
quired a  judicial  sentence  to  warrant  a  sale,  unless  there  was  a 
special  agreement  to  the  contrary.  But  as  the  law  now  is,  the 
pledgee  may  file  a  bill  in  chancery  for  a  foreclosure  and  proceed 
to  a  judicial  sale;  or  he  may  sell  without  judicial  process,  upon 
giving  reasonable  notice  to  the  pledgor  to  redeem,  and  of  the  in- 
tended sale. 

I  find  no  authority  countenancing  the  distinction  contended 
for;  but  on  the  contrary,  I  understand  the  doctrine  to  be  well 
settled,  that  whether  the  debt  be  due  presently  or  upon  time,  the 
rights  of  the  parties  to  the  pledge  are  such  as  have  been  stated: 
Cortelyou  v,  Lansing,  2  Cai.  Cas.  204;  2  Kent's  Com.,  5th  ed., 
581,  582;  4  Id.  138,  139;  Tucker  v.  Wilson,  1  P.  Wms.  261; 
Lockwood  V.  Ewer,  2  Atk.  303 ;  Johnson  v.  Vernon,  1  Bail.  527 ; 
Perry  v.  Craig,  3  Mo.  516 ;  Parker  v.  Brancker,  22  Pick.  40 ;  De 
Ldsle  V.  Priestman,  1  Browne  (Pa.),  176;  Story's  Com.  on  Eq., 
sec.  1008 ;  Story  on  Bailm.,  sec.  309,  310,  346 ;  Hart  v.  Ten  Eyck, 
2  Johns.  Ch.  100;  Patchin  v.  Pierce,  12  Wend.  61;  Garlick  v. 
James,  12  Johns,  146  [7  Am.  Dec.  294].  Nor  do  I  see  any 
reason  for  such  a  distinction.  In  either  case  the  right  to  redeem 
equally  exists  until  a  sale:  the  pledgor  is  equally  interested,  to 
see  to  it  that  the  pledge  is  sold  for  a  fair  price.  The  time  when 
the  sale  may  take  place  is  as  uncertain  in  the  one  case  as  in  the 
other;  both  depend  upon  the  will  of  the  pledgee,  after  the  lapse 
of  the  term  of  credit  in  the  one  case,  and  after  a  reasonable  time 
in  the  other;  unless  indeed  the  pledgor  resorts  to  a  court  of 
equity  to  quicken  a  sale.  Personal  notice  to  the  pledgor  to  re- 
deem, and  of  the  intended  sale,  must  be  given  as  well  in  the  one 
case  as  in  the  other,  in  order  to  authorize  a  sale  by  the  act  of 
the  party.  And  if  the  pledgor  can  not  be  found  and  notice  can 
not  be  given  to  him,  judicial  proceeding's  to  authorize  a  sale  must 
be  resorted  to:  2  Story's  Com.  on  Eq.,  sec.  1008.  Before  giving 
such  notice,  the  pledgee  has  no  right  to  sell  the  pledge;  and  if 
he  do,  the  pledgor  may  recover  the  value  of  it  from  him,  with- 
out tendering  the  debt ;  because  by  the  Avrongful  sale  the  pledgee 
has  incapacitated  himself  to  perform  his  part  of  the  contract, 
that  is  to  return  the  pledge,  and  it  would  therefore  be  nugatory 
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to  make  the  tender :  Cortelyou  v.  Lansing,  supra;  Story  on  Bail. 
(2d  ed.)  349;  McLean  v.  Walker,  10  Johns.  472. 

The  evidence  in  this  case  shows  that  the  plaintiffs,  in  Novem- 
ber, 1837,  long  prior  to  the  commencement  of  this  suit,  tortiously 
sold  the  pledge,  and  thereby  put  it  entirely  beyond  their  power 
to  return  it,  upon  payment  of  the  debt.  Where  a  pledge  is  made 
by  a  debtor  to  his  creditor  to  secure  his  debt,  for  a  certain  term, 
the  law  requires  that  the  latter  shall  safely  keep  it  without  using 
it,  so  as  to  cause  any  detriment  thereto;  and  if  any  detriment 
happens  to  it  within  the  term  appointed,  it  may  be  set  off  against 
the  debt,  according  to  the  damage  sustained.  And  if  the  pledge 
is  made  without  mention  of  any  particular  term,  the  creditor 
may  demand  his  debt  at  any  time.  When  the  debt  is  paid,  the 
creditor  is  bound  to  restore  the  pledge  in  the  condition  he  re- 
ceived it,  or  make  satisfaction  for  any  injury  that  it  has  re- 
ceived ;  for  it  is  a  rule,  that  a  creditor  is  to  restore  the  pledge  or 
m_ake  satisfaction  for  it ;  if  not,  he  is  to  lose  his  debt :  1  Reeve's 
Hist.  Eng.  L.  161,  162.  If  the  pledgor,  in  consequence  of  any 
default  of  the  pledgee,  or  of  his  conversion  of  the  pledge,  has  by 
any  action  recovered  the  value  of  the  pledge,  the  debt  in  that 
case  remains,  and  is  recoverable,  unless  in  such  prior  action  it 
has  been  deducted.  By  the  common  law  the  pledgee,  in  such  an 
action  brought  for  the  tort,  has  a  right  to  have  the  amount  of  his 
debt  recouped  in  the  damages:  Bac.  Abr.,  Bailment,  B;  Jarvis 
v.  Rogers,  15  Mass.  389;  Story  on  Bail.  (2d  ed.)  sees.  315,  349. 

The  plaintiffs  were  wrong-doers  in  selling  the  pledge  at  the 
time  they  did,  without  notice  to  redeem  or  of  the  sale  being 
given  to  the  defendants ;  and  it  is  shown  that  the  value  of  the 
pledge  at  the  time  equaled,  if  it  did  not  exceed,  the  debt  which 
it  was  made  to  secure.  The  counsel  for  the  defendants,  in  effect, 
offered  to  recoup  their  damages  arising  from  the  plaintiffs' 
breach  of  the  contract  of  pledge,  but  was  not  permitted  to  do 
so.  It  is  urged  by  the  plaintiffs'  counsel,  that  the  defense  was 
not  admissible  under  the  pleadings;  but  I  am  satisfied  that  it 
was  unnecessary'  to  plead  specially,  or  to  give  notice  of  the 
matters  relied  on.  The  evidence  establishes  that  the  plaintiffs 
had  no  cause  of  action,  and  the  defense  is  fairly  covered  by  the 
plea  of  non  assumpsit:  Batterman  v.  Pierce,  3  Hill,  171;  Bar- 
ber V.  Rose,  5  Id.  76 ;  Ives  v.  Van  Epps,  22  Wend.  155.    The 
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defendants  clearly  had  an  election  of  remedies  against  the 
plaintiffs  for  the  conversion  of  the  pledge.  They  could  main- 
tain trover  or  assumpsit,  and  in  the  latter  action  could  recover 
the  value  under  the  common  counts:  Hill  v.  Perrott,  3  Taunt. 
274;  Butts  V.  Collins,  13  Wend.  139-154.  If  assumpsit  was 
maintainable  by  them,  they  may,  in  an  action  by  the  plaintiffs, 
set  off  the  value  of  the  boots  and  shoes  as  for  such  property  sold. 
There  is  no  valid  objection  on  the  ground  that  the  damages  are 
unliquidated  or  uncertain.  The  case  of  Butts  v.  Collins  is 
decisive  on  that  point.     There  must  be  a  new  trial. 

New  trial  granted. 
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4  Ga.  428;  48  Am.  Dec.  235.    1848. 

Trover  by  Page  for  note  given  iij  payment  for  certain  buggies, 
harness  and  carpets  sold  by  Hall,  in  part  as  agent  for  Page  and 
in  part  for  himself.  He  took  in  payment  the  note  in  question 
upon  six  months'  time. 

By  Court,  Nesbit,  J.  (Omitting  other  points.)  5.  On  the 
day  that  the  goods  were  delivered  to  the  defendant,  the  plaintiff 
received  from  him  two  notes,  as  collateral  security,  for  the 
payment  of  the  price  of  them.  One  of  these  notes,  one  hundred 
and  thirty-five  dollars  in  amount,  was  paid  to  him.  The  pay- 
ment was  after  this  suit  was  commenced,  and  subsequent  to 
the  service  of  a  process  of  garnishment  upon  the  plaintiff,  sued 
out  at  the  instance  of  other  creditors  of  the  defendant.  Upon 
the  motion  for  a  new  trial,  it  was  claimed  that  the  verdict  was 
erroneous,  in  this ;  that  this  sum  of  one  hundred  and  thirty-five 
dollars  was  not  allowed  as  a  credit  to  the  defendant.  The 
court,  upon  this  point,  ruled  "that  by  the  evidence  this  sum 
was  held  subject  to  summons  of  garnishment  at  the  instance  of 
Hall's  (the  defendant's)  creditors.  It  is  very  certain  that 
either  Hall  or  his  creditors  have  a  right  to  that  money.  Both 
can  not  have  it,  and  Page  (the  plaintiff)  can  not  be  delayed 
in  his  suit  until  the  controversy  between  Hall  and  his  creditors 
shall  be  ended.    The  jury,  therefore,  properly  refused  to  abate 
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Page's  damages  for  that  sum."  The  opinion  of  the  coiii't  thus 
expressed,  is  excepted  to.  We  can  not  assent  to  the  doctrine 
that  collateral  securities,  pledged  bona  fide  for  the  payment  of 
a  debt  without  any  trust  reserved,  belong  to  the  pledgor  or 
his  creditors.  That  is  to  say,  that  they  belong  to  him  or  them, 
in  any  sense,  which  will  defeat  the  pledgee's  right  to  them, 
or  which  is  the  same  thing,  to  money  raised  on  them  as  security 
for  his  debt.  That  right  is  paramount  to  the  rights  of  other 
creditors,  and  is  good  against  the  pledgor  himself,  until  the 
debt  is  paid.  The  pendency  of  a  garnishment  makes  no  differ- 
ence. The  pendency  of  this  suit  assumes  that  the  debt  is  due. 
If  this  action  can  be  sustained — if  that  assumption  be  true — 
upon  the  trial,  it  was  competent  for  the  court  to  appropriate 
the  money  received  on  the  collaterals,  to  the  plaintiff,  and  of 
course  to  credit  the  defendant.  It  ought  to  have  been  so  ap- 
propriated. There  was  no  necessity  to  await  an  issue  on  the 
garnishment.  The  court,  on  the  trial  of  this  suit,  had  juris- 
diction of  the  matter.  It  did,  in  fact,  exercise  that  jurisdiction 
by  determining  that  this  money  belonged  to  the  defendant  or  his 
creditors.  If  it  belonged  to  the  defendant,  it  was  pledged  to 
pay  this  very  debt.  The  creditors  of  the  defendant  had  no 
rights  in  it,  until  the  pledgee  is  paid.  There  could,  therefore, 
be  no  controversy  about  it,  between  the  defendant  and  the 
creditors,  until  the  debt  of  the  plaintiff  is  paid.  But  the  debt, 
by  the  record,  is  not  paid.  The  very  question  is,  shall  it  be 
now  paid,  to  the  extent  of  the  money  in  hand?  The  plaintiff 
is  not  delayed  at  all.  He  is  expedited;  for  a  judgment  that 
this  money  be  allowed  as  a  credit  to  the  defendant,  is  an  in- 
stantaneous payment  to  him.  An  appropriation  in  this  way  to 
the  plaintiff  would  protect  him  on  the  trial  of  the  garnishment. 
"Whether  appropriated  or  not,  his  rights  in  this  money  are  para- 
mount to  those  of  the  garnishing  creditors.  There  is  nothing  in 
this  record,  it  may  be  proper  to  remark,  which  impeaches  the 
fairness  of  this  pledge.  It  is  not  obnoxious  to  the  act  of  1818, 
or  any  other  law  of  the  state.  Upon  the  traverse  of  the  plain- 
tiff's answer  to  the  garnishment  (he  answering  truly,  as  this 
record  discloses  the  facts),  I  apprehend  that  the  garnishing 
creditors  could  not  get  a  judgment  against  the  plaintiff,  until 
they  had  first  proven  that  this  debt  was  paid.     In  that  event, 
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it  is  true,  these  collaterals  and  this  money  would  belong  to  the 
defendant  or  his  creditors.    But  only  in  that  event. 

We  examine  this  doctrine  a  little.  We  say  that  the  deposit 
of  these  notes  in  the  hands  of  the  plaintiff,  as  collateral  secur- 
ity for  this  debt,  is  a  pawn  or  pledge.  A  pledge  is  a  bailment 
of  personal  property  as  security  for  some  debt  or  engagement: 
Story  on  Bail.,  sec.  286.  Ordinarily,  goods  and* chattels  are  the 
subject  of  pledges;  but  money,  debts,  negotiable  instruments, 
choses  in  action,  etc.,  may  by  the  common  law  be  delivered  in 
pledge:  Kemp  v.  Westbrook,  1  Ves.  Sr.  278;  Lockwood  v. 
Ewer,  9  Mod.  278;  Seamer  v.  Bingham,  3  Atk.  56;  McLean  v. 
Walker,  10  Johns.  471,  475;  Roberts  v.  Wyatt,  2  Taunt.  268; 
tlarvis  v.  Rogers,  13  Mass.  105 ;  15  Id.  389 ;  Garlick  v.  James, 
12  Johns.  146   [7  Am.  Dec.  274]  ;  Story  on  Bail.,  sec.  290. 

What  are  the  rights  of  the  pledgee  in  the  thing  pledged  gen- 
erally? In  virtue  of  the  pawn,  he  acquires  a  special  property 
in  the  thing,  and  is  entitled  to  the  exclusive  possession  of  it, 
during  the  time,  and  for  the  objects  for  which  it  is  pledged: 
Story  on  Bail.,  sec.  303;  Jones  on  Bail.,  sec.  80;  Cortelyou  v. 
Lansing,  2  Cai.  Cas.  202;  Garlick  v.  James,  12  Johns.  146  [7 
Am.  Dec.  294];  Ratcliff  v.  Davis,  1  Bulst.  29;  Cro.  Jac.  244; 
Coggs  V.  Bernard,  2  Ld.  Raym.  909,  916;  2  Kent's  Com.  578, 
585,  4th  ed.;  1  Bell's  Com.  200,  4th  ed.;  Whitaker  v.  Sumner, 
20  Pick.  399,  405;  Jones  v.  Baldwin,  12  Id.  316.  The  right  of 
possession  is  exclusive — ^that  is,  it  is  good  against  all  the  world, 
for  the  purpose  for  which  it  is  pledged — in  this  case,  that  pur- 
pose is  the  payment  of  a  debt.  For  that  purpose,  the  right  to 
the  thing  is  perfect.  It  yields  to  no  other  right  which  did  not 
attach  upon  it,  in  the  shape  of  a  lien,  prior  pledge,  or  some 
claim  existing  prior  to  the  pledge,  and  good  in  law.  It  is  perfect 
against  the  pledgor.  For  if  he  wrongfully  get  possession,  a  suit 
in  favor  of  the  pawnee  will  lie  against  him  for  the  thing,  or  for 
damages.  He  can  bring  an  action  for  it,  also  against  a  stranger, 
or  an  action  against  the  stranger  for  damages:  Wilbraham  v. 
Snow,  2  Saund.  47,  note;  Woodruff  v.  Halsey,  8  Pick.  333  [19 
Am.  Dec.  329];  2  Kent's  Com.  585,  4th  ed.;  Story  on  Bail., 
sec.  303;  Lyle  v.  Barker,  5  Binn.  457. 

He  has  also  a  right  to  sell  the  pledge  where  there  has  been 
a  default  in  the  pledgor;    if  there  is  no  stipulated  time  when 
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the  debt  shall  be  paid,  the  pawnee  may  sell  upon  demand  and 
notice:  Story  on  Bail.,  sec.  308;  2  Kent's  Com.  581,  582,  4th 
ed.;  2  Story's  Eq.  Jur.,  sees.  1031-1033;  Holt's  N.  P.  385.  lie 
may  file  a  bill  in  equity  for  foreclosure  and  sale,  or  upon  de- 
mand and  notice  proceed  to  sell,  ex  mero  motu,  at  his  election; 
Kemp  V.  Westbrook,  1  Ves.  sen,  278;  Garlick  v.  James,  12 
Johns.  146  [7  Am.  Dec.  249]  ;  2  Story's  Eq.  Jur.,  sees.  1031- 
1033;  Patchin  v.  Pierce,  12  Wend.  61;  Hart  v.  Ten  Eyck,  2 
Johns.  Ch.  62;  Story  on  Bail.,  sec.  310.  These  are  the  principal 
rights  of  the  pawnee.  What,  specially,  are  the  rights  of  the 
pawnee  of  negotiable  securities?  He  may  recover  and  receive 
the  money  due  thereon ;  he  may  bring  suit  upon  them  in  his 
own  name :  Id.  321 ;  Bowman  v.  Wood,  15  Mass.  534 ;  Garlick 
V.  James,  12  Johns.  146  [7  Am.  Dec.  294].  He  may  sell  them, 
and  if  he  sells  to  a  bona  fide  purchaser,  the  latter  acquires  an 
absolute  property,  if  he  buys  without  notice:  Story  on  Bail., 
sec.  322;  1  Story's  Eq.  Jur.,  sees.  434,  435;  Story  on  Ag.,  sec. 
126-130;  Jarvis  v.  Rogers,  13  Mass.  105;  15  Id.  389;  Bowman 
V.  Wood,  Id.  534;  Garlick  v.  James,  12  Johns.  146  [7  Am.  Dec. 
294]  ;  Collins  v.  Martin,  1  Bos.  &  Pul.  648 ;  Peacock  v.  Rhodes, 
Doug.  633;  Seamer  v.  Bingham,  3  Atk.  56;  Miller  v.  Race,  1 
Burr.  452;  1  Bell's  Com.,  sec.  412,  4th  ed. ;  Matthews  v.  Poy- 
thress,  4  Ga.  287. 

It  is  not  necessary  to  pursue  this  subject  in  detail.  The 
pawnee  is  entitled  to  receive  the  money  due  on  his  collateral 
securities,  and  to  hold  it  against  his  pawner  and  all  the  world, 
until  he  is  paid.  When  a  pledge  is  made  for  the  benefit  of  the 
pledgee  and  a  third  person,  who  is  also  a  creditor,  and  the  fund 
raised  is  insufficient  to  pay  both,  the  pledgee,  being  a  creditor 
in  possession,  is  entitled  to  preference.  According  to  the  idea 
of  the  Roman  law,  ''In  pari  causa  possessor  potior  Jiaberi 
debet:"  Marshall  v.  Bryant,  12  Mass.  321;  Story  on  Bail,  sec. 
313.  If  this  is  true  as  to  other  creditors,  when  there  is  a 
stipulation  in  their  behalf,  a  fortiori,  it  is  true  as  to  creditors 
generally,  as  to  whom  there  is  no  stipulation.  The  rights  of  the 
holder  of  negotiable  instruments  as  collateral  securities,  in  them, 
were  considered  by  this  court  in  the  case  of  Bond  v.  The  Cen- 
tral Bank,  2  Ga.  106,  and  in  Gibson  v.  Conner,  3  Id.  52,  53. 
In  the  latter  ease  we  say :    ' '  The  transferror  parts  with,  and  the 
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transferee  acquires,  the  legal  title  to  the  negotiable  paper  thus 
transferred — the  latter  may  sue  on  it  in  his  own  name,  and 
although  the  original  debt  is  not  extinguished,  the  creditor  has 
the  right  to  apply  the  proceeds  of  the  securities,  when  realized, 
to  its  extinction — nay,  he  is  bound  to  do  it,  and  whatever  he 
does  realize  on  them  is  a  payment  pro  tanto."  If  it  be  the 
right  of  the  pledgee  to  apply  money  collected  on  the  securities, 
it  is  the  right  of  the  pledgor  to  consider  money  thus  in  hand 
as  a  payment.  If  such  is  the  law  of  the  case,  he  (the  defendant) 
is  entitled,  the  case  being  made,  to  have  it  so  declared,  and  to 
have  a  credit  on  the  original  debt.  This  the  court  ought  to  do, 
if  for  no  other  reason  than  to  avoid  litigation.  As  before  stated, 
the  court  had  jurisdiction,  in  this  case,  of  this  subject-matter, 
and  we  think  it  erred  in  not  ruling  that  this  money  was  by  law 
to  be  appropriated  to  the  plaintiff's  debt,  and  as  a  consequence, 
that  the  defendant  was  entitled  to  a  credit  for  the  amount  of  it. 
Upon  these  grounds  ive  remand  the  case. 


Locatum  or  Hired  Services  in  Connection  with  a  Chattel* 
(a)  Hiring  of  a  Thing  for  Use. 

SPOONER  V.  MANCHESTER. 
133  Mass.  270;  43  Am.  R.  514.    1882. 

Trover  for  a  hired  horse.     Judgment  for  plaintiff  below. 

Field,  J,  This  ease  apparently  falls  within  the  decision  in 
Hall  V.  Corcoran,  107  Mass.  251;  9  Am.  Rep,  30,  except  that 
this  defendant  unintentionally  took  the  wrong  road  on  his 
return  from  Clinton  to  Worcester,  and  when  after  traveling  on 
it  five  or  six  miles,  he  discovered  his  mistake,  he  intentionally 
took  what  he  considered  the  best  way  back  to  Worcester,  which 
was  by  a  circuit  through  Northborough. 

The  case  has  been  argued  as  if  it  were  an  action  of  tort  in  the 
nature  of  trover,  and  although  the  declaration  is  not  strictly  in 
the  proper  form  for  such  an  action,  both  parties  desire  that  it 
should  be  treated  as  if  it  were,  and  we  shall  so  consider  it. 


*  See  Sees.  694-697,  Vol.  5,  Cyclopedia  of  Law. 
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As  the  horse  was  hired  and  used  on  Sunday,  and  it  does  not 
appear  that  this  was  done  from  necessity  or  charity,  and  also 
as  it  does  not  appear  that  the  horse  was  injured  in  consequence 
of  any  want  of  due  care  on  the  part  of  the  defendant,  or  that 
the  defendant  was  not  in  the  exercise  of  ordinary  care  when 
he  lost  his  way,  the  question  whether  the  acts  of  the  defendant 
amounted  to  a  conversion  of  the  horse  to  his  own  use  is  vital. 
The  distinction  between  acts  of  trespass,  acts  of  misfeasance 
and  acts  of  conversion  is  often  a  substantial  one.  In  actions  in 
the  nature  of  trespass  or  case  for  misfeasance,  the  plaintiff  re- 
covers only  the  damages  which  he  has  suffered  by  reason  of 
the  wrongful  acts  of  the  defendant ;  but  in  actions  in  the  nature 
of  trover,  the  general  rule  of  damages  is  the  value  of  the  prop- 
erty at  the  time  of  the  conversion,  diminished  when  as  in  this 
case  the  property  has  been  returned  to  and  received  by  the 
owner  by  the  value  of  the  property  at  the  time  it  was  returned, 
so  that  after  the  conversion  and  until  the  delivery  to  the  owner 
the  property  is  absolutely  at  the  risk  of  the  person  who  has 
converted  it,  and  he  is  liable  to  pay  for  any  depreciation  in 
value,  whether  that  depreciation  has  been  occasioned  by  his 
negligence  or  fault,  or  by  the  negligence  or  fault  of  any  other 
person,  or  by  inevitable  accident  or  the  act  of  God.  Perham  v. 
Coney,  117  Mass.  102. 

The  satisfaction  by  the  defendant  of  a  judgment  obtained  for 
the  full  value  of  the  property  vests  the  title  to  the  property  in 
him  by  relation  as  of  the  time  of  the  conversion.  Conversion 
is  based  upon  the  idea  of  an  assumption  by  the  defendant  of 
a  right  of  property  or  a  right  of  dominion  over  the  thing  con- 
verted, which  casts  upon  him  all  the  risks  of  an  owner,  and  it  is 
therefore  not  every  wrongful  intermeddling  with,  or  "wrongful 
asportation  or  wrongful  detention  of  personal  property,  that 
amounts  to  a  conversion.  Acts  which  themselves  imply  an  asser- 
tion of  title  or  of  a  right  of  dominion  over  personal  property, 
such  as  a  sale,  letting  or  destruction  of  it,  amount  to  a  conver- 
sion, even  although  the  defendant  may  have  honestly  mistaken 
his  rights;  but  acts  which  do  not  in  themselves  imply  an  asser- 
tion of  title,  or  of  a  right  of  dominion  over  such  property,  will 
not  sustain  an  action  of  trover,  unless  done  with  the  intention 
to  deprive  the  owner  of  it  permanently  or  temporarily,  or  unless 
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there  has  been  a  demand  for  the  property  and  a  neglect  or 
refusal  to  deliver  it,  which  are  evidence  of  a  conversion,  because 
they  are  evidence  that  the  defendant  in  withholding  it  claims 
the  right  to  withhold  it,  which  is  a  claim  of  a  right  of  dominion 
over  it. 

In  Spooner  v.  Holmes,  102  Mass.  503;  3  Am.  Rep.  491,  Mr. 
Justice  Gray  says  that  the  action  of  trover  "cannot  be  main- 
tained without  proof  that  the  defendant  either  did  some  posi- 
tive wrongful  act  with  the  intention  to  appropriate  the  prop- 
erty to  himself  or  to  deprive  the  rightful  owner  of  it,  or 
destroyed  the  property,"  and  the  authorities  are  there  cited. 
Fouldes  V.  Willoughby,  8  M.  &  W.  540,  is  a  leading  case,  estab- 
lishing the  necessity  in  order  to  constitute  a  conversion,  of  prov- 
ing an  intention  to  exercise  some  right  or  control  over  the  prop- 
erty inconsistent  with  the  right  of  the  lawful  owner,  when  the 
act  done  is  equivocal  in  its  nature.  See  also  Simmons  v.  Lilly- 
stone,  8  Exch.  431 ;  Wilson  v.  McLaughlin,  107  Mass.  587. 

It  is  argued  that  the  act  of  the  defendant  in  this  case  was  a 
user  of  the  horse  for  his  own  benefit,  inconsistent  with  the  terms 
of  the  bailment,  and  that  the  defendant's  mistake  in  taking  the 
wrong  road  was  immaterial,  and  these  cases  are  cited :  Wheelock 
v.  Wheelwright,  5  Mass.  104;  Homer  v.  Thwing,  3  Pick.  492; 
Lucas  V.  Trumbull,  15  Gray,  306;  Hall  v.  Corcoran,  ubi  supra. 
In  each  of  these  cases,  there  was  an  intentional  act  of  dominion 
exercised  over  the  horse  hired,  inconsistent  with  the  right  of  the 
owner. 

In  Wellington  v.  Wentworth,  8  Mete.  548,  a  cow,  going  at 
large  in  the  highway  without  a  keeper,  joined  a  drove  of  cattle, 
in  ]\Iay  or  June,  1842,  w^ithout  the  knowledge  of  the  owner  of 
the  drove,  and  was  driven  into  New  Hampshire  and  pastured 
there,  during  the  season  with  the  defendant's  cattle,  and  in  the 
autumn  returned  with  the  drove  and  was  delivered  to  the  plain- 
tiff; and  it  was  held  that  there  was  no  conversion.  Chief  Jus- 
tice Shaw  says,  however,  that  "it  was  the  plaintiff's  own  fault 
that  his  cow  was  at  large  in  the  highway,  and  entered  the  de- 
fendant's drove."  Yet  if  the  defendant  had  driven  the  cow 
to  New  Hampshire  and  pastured  her  there  with  his  cattle,  know- 
ing that  she  belonged  to  the  plaintiff  and  intending  to  deprive 
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him  of  her,  there  can  be  no  doubt  that  it  would  have  been  a 
conversion. 

Parker  v.  Lombard,  100  Mass.  405,  and  Loring  v.  Mulcahy, 
3  Allen,  575,  were  both  decided  upon  the  ground  that  the  de- 
fendant either  assumed  to  dispose  of  the  property  as  his  own, 
or  intended  to  withhold  the  property  from  the  plaintiff. 

Nelson  v.  Whetmore,  1  Rich.  318,  was  an  action  of  trover  for 
the  conversion  of  a  slave,  who  was  traveling  as  free  in  a  public 
conveyance,  and  was  taken  as  a  servant  by  the  defendant;  and 
the  decision  was,  that  to  constitute  a  conversion  the  defendant 
must  have  known  that  he  was  a  slave. 

In  Gilmore  v.  Newton,  9  Allen,  171,  85  Am.  D.  749,  the  de- 
fendant not  only  exercised  dominion  over  the  horse,  by  holding 
him  as  a  horse  to  which  he  had  the  title  by  purchase,  but  also 
by  letting  him  to  a  third  person.  The  defendant  actually  in- 
tended to  treat  the  horse  as  his  own. 

If  a  person  wrongfully  exercises  acts  of  ownership  or  of 
dominion  over  property  under  a  mistaken  view  of  his  rights, 
the  tort,  notwithstanding  his  mistake,  may  still  be  a  conversion, 
because  he  has  Loth  claimed  and  exercised  over  it  the  rights  of 
an  owner ;  but  whether  an  act  involving  the  temporary  use,  con- 
trol or  detention  of  property  implies  an  assertion  of  a  right  of 
dominion  over  it,  may  well  depend  upon  the  circumstances  of 
the  case  and  the  intention  of  the  person  dealing  with  the  prop- 
erty. Fouldes  V.  Willoughby,  ubi  supra;  Wilson  v.  McLaughlin, 
i(bi  supra;  Nelson  v.  Merriam,  4  Pick.  249 ;  Houghton  v.  But- 
ler, 4  T.  R.  364;  Heald  v.  Carey,  11  C.  B.  977. 

In  the  case  at  bar,  the  use  made  of  the  horse  by  the  defendant 
was  not  of  a  different  kind  from  that  contemplated  by  the  con- 
tract between  the  parties,  but  the  horse  was  driven  by  the  de- 
fendant, on  his  return  to  Worcester  a  longer  distance  than  was 
contemplated,  and  on  a  different  road.  If  it  be  said  that  the 
defendant  intended  to  drive  the  horse  where  in  fact  he  did 
drive  him,  yet  he  did  not  intend  to  violate  his  contract  or  to 
exercise  any  control  over  the  horse  inconsistent  with  it.  There 
is  no  evidence  that  the  defendant  was  not  at  all  times  intend- 
ing to  return  the  horse  to  the  plaintiff  according  to  his  contract, 
or  that  whatever  he  did  was  not  done  for  that  purpose,  or  that 
he  ever  intended  to  assume  anv  control  or  dominion  over  the 
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horse  against  the  rights  of  the  owner.  After  he  discovered 
that  he  had  taken  the  wrong  road,  he  did  what  seemed  best  to 
him  in  order  to  return  to  Worcester.  Such  acts  cannot  be 
considered  a  conversion. 

Whether  a  person  who  hires  a  horse  to  drive  from  one  place 
to  another  is  not  bound  to  know  or  ascertain  the  roads  usually 
travelled  betw^een  the  places,  and  is  not  liable  for  all  damages 
proximately  caused  by  any  deviation  from  the  usual  ways,  need 
not  be  considered. 

An  action  on  the  case  for  driving  a  horse  beyond  the  place 
to  which  he  was  hired  to  go,  was  apparently  known  to  the 
common  law  a  long  time  before  the  declaration  in  trover  was 
invented.     21  Edw.  IV,  75,  pi.  9. 

Exceptions  sustained. 


(6)     Locatio  Operis — Hiring  of  Work  and  Labor  Upon  a  Chat- 
tel— Bailee's  Lien  for  Services. 

SEXSENBRENNER  v.   BIATTHEWS. 

48  Wis.  250;  3  N.  W.  R.  599;  33  Am.  R.  809.     1879. 

Replevin  by  plaintiff  against  Matthews,  a  deputy  sheriff,  for 
a  buggy  taken  under  a  writ  of  replevin  secured  by  one  Henry. 
Plaintiff  owned  a  building,  part  of  which  he  occupied  with  a 
blacksmith  shop.  Another  part  he  leased  to  Schweitzer  &  Co. 
as  a  wagon  shop,  who  in  turn  sublet  the  second  story  to  Max- 
well for  a  paint  shop.  This  was  connected  with  the  blacksmith 
shop  by  a  trap  door  through  which  INIaxwell  had  the  right  to 
take  and  return  articles  for  painting.  Maxwell  employed 
Schweitzer  &  Co.  to  do  the  wood  work  and  Sensenbrenner  to  do 
the  iron  work  on  the  buggy,  after  the  completion  of  which  he 
removed  it  to  his  shop,  painted  it,  and  sold  it  to  Henry.  Plain- 
tiff forbade  its  removal  until  Maxwell  should  settle  with  him  for 
the  iron  work,  but  Matthews  and  Henry,  by  virtue  of  a  writ  of 
replevin,  peaceably  removed  the  buggy  from  the  shop  in  the 
plaintiff's    absence.     Judgment    for   defendant. 

Ryan,  C.  J.     The  shops  of  the    appellant,    Schweitzer    and 
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Maxwell,  although  in  the  same  building,  were  held  by  them  re- 
spectively in  severalty;  and  the  right  of  way  of  Maxwell,  al- 
though passing  through  the  shops  of  the  appellant  or  Schweitzer, 
was  part  of  his  holding  and  used  by  him  of  his  own  right. 

The  buggy  belonging  to  Maxwell  was  delivered  to  him  through 
the  right  of  way  by  the  appellant,  after  it  had  been  ironed  by 
the  latter.  It  was  delivered  with  the  expectation  that  it  should 
be  painted  by  Maxwell ;  but  Maxwell  owed  no  duty,  either  to 
Schweitzer  or  the  appellant,  to  paint  it.  The  delivery  was  un- 
conditional, and  the  buggy  must  be  taken  to  have  been  delivered 
to  Maxwell  in  his  right  as  owner  of  it. 

This  delivery  operated  as  an  absolute  waiver  of  all  lien  of  the 
appellant  for  ironing  the  buggy.  The  essence  of  lien,  in  such 
eases,  is  possession.  Lien  cannot  survive  possession;  and  ex- 
cept in  case  of  fraud,  and  perhaps  mistake,  such  a  lien  cannot 
be  restored  by  resumption  of  possession.  "Lien  is  a  right  to 
hold  possession  of  another's  property  for  the  satisfaction  of 
some  charge  attached  to  it.  The  essence  of  the  right  is  pos- 
session; and  whether  that  possession  be  of  officers  of  the  law  or 
of  the  person  who  claims  the  right  of  lien,  the  chattel  on  which 
the  lieu  attaches  is  equally  regarded  as  in  the  custody  of  the 
law.  Lien  is  neither  a  jus  ad  rem  nor  a  jus  in  re,  but  a  simple 
right  of  retainer."     3  Pars,  on  Cont.  234. 

'■'The  voluntary  parting  with  the  possession  of  the  goods  will 
amount  to  a  waiver  or  surrender  of  a  lien;  for  as  it  is  a  right 
founded  upon  possession,  it  must  ordinarily  cease  when  the  pos- 
session ceases."     Story  on  Agency,  sec.  367. 

As  this  disposes  of  the  lien  set  up  by  the  appellant  to  support 
this  action,  it  is  immaterial  how  the  respondents  came  into  pos- 
session. In  replevin,  a  plaintiff  recovers  on  his  own  right  of 
possession,  not  on  the  weakness  of  the  defendant's  right. 

By  the  Court.— The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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BURDICT  V.  MURRAY. 
3  Yt.  302;  21  Am.  Dec.  588.     1830. 

Trespass  for  taking  and  carrying  away  sheep  and  goat  skins 
delivered  to  plaintiffs  to  be  dressed  into  morocco.  Before  the 
work  was  completed  the  owners  turned  the  skins  over  to  the 
defendant,  a  creditor,  who  caused  them  to  be  attached.  Verdict 
directed  for  plaintiff.     Defendants  excepted. 

By  Court,  Prentiss,  C.  J.  It  is  the  better  opinion  that  he 
who  has  a  special  property  in  goods  may  have  an  action  of  tres- 
pass against  him  who  has  the  general  property,  and  upon  the 
evidence  the  damage  shall  be  mitigated.  Thus  a  bailee  of  a 
chattel  for  a  certain  time,  coupled  with  an  interest,  may  sup- 
port the  action  against  the  bailor  for  taking  it  away  before  the 
time:  1  Chit.  PI.  170.  There  is  no  doubt,  therefore,  but  that 
the  plaintiffs  in  the  case  before  us,  if  they  had  a  special  prop- 
erty in  the  skins,  were  entitled  to  maintain  this  action,  and  re- 
cover according  to  their  interest,  although  the  skins  were  turned 
out  to  the  defendants,  on  the  writ  of  attachment,  by  Allen  and 
Warren  Murray,  the  owners. 

The  plaintiffs,  under  the  contract  with  the  Murrays,  were 
bailees  having  an  interest,  and  had  a  right  to  retain  the  skins 
for  the  purpose  for  which  they  were  bailed  to  them.  Until  the 
skins  were  dressed  and  made  into  morocco,  the  plaintiffs  were 
entitled  to  the  possession  of  them;  and  even  then  they  would 
have  a  lien  upon  the  skins  for  the  price  agreed  to  be  paid  for 
their  labor  upon  them.  A  workman  who  has  bestowed  his  la- 
bor upon  a  chattel  has  a  lien  for  the  remuneration  due  to  him, 
whether  the  amount  was  fixed  by  the  express  agreement  of  the 
parties  or  not;  though  it  is  otherwise  if,  by  the  bargain,  a  fu- 
ture day  of  payment  was  agreed  upon,  for  then  the  detention  of 
the  chattel  would  be  inconsistent  with  the  terms  of  the  contract : 
Chase  v.  Westmore,  5  Mau.  &  Sel.  180.  Here  there  was  no 
particular  time  or  mode  of  pajnnent  agreed  upon,  and  if  the 
plaintiffs  had  completed  the  manufacture  of  the  skins  accord- 
ing to  the  agreement,  they  would  have  had  an  unquestionable 
right  to  detain  them  until  the  price  was  paid,  unless  they  had 
already  in  their  hands  a  balance  sufficient  to  pay  the  price.  But 


i 


TELEGRAPH  CO.    v.    WALKER.  245 

the  skins  were  in  an  unfinished  state,  and  the  plaintiffs  had  a 
right,  under  the  contract,  to  retain  them  to  earn  the  price.  If 
at  the  time  of  taking  the  skins  the  Murrays  had  offered  and 
agreed  to  allow  the  plaintiffs  the  full  price  stipulated  to  be 
paid  for  furnishing  them,  out  of  moneys  actually  in  the  plain- 
tiffs' hands  sufficient  to  pay  the  price,  it  might  have  been  a  good 
defense.  But  as  no  such  offer  appears  to  have  been  made,  the 
evidence  proposed  by  the  defendants  could  not  avail  them. 

Judgment  affirmed. 


AMERICAN   DISTRICT    TELEGRAPH   CO.   v.   WALKER. 

72  Md.  454;  20  Atl.  B.  1;  20  Am.  St.  B.  479.     1890. 

Alvey,  C.  J.  This  action  was  brought  by  the  appellee  against 
the  appellant  to  recover  for  injury  to  a  pair  of  horses,  and  to  a 
surrey  wagon,  a  vehicle  to  which  the  horses  were  attached  at  the 
time  of  the  accident.  The  question  is,  whether  the  defendant  is 
responsible  for  the  consequences  of  the  accident. 

The  defendant  is  a  corporation,  and  it  appears  that  it  holds 
itself  out  for  the  undertaking  of  the  performance  of  various 
services,  such  as  the  carriage  of  parcels,  messages,  and  other 
errands  and  commissions,  upon  call  at  district  stations  in  the 
city.  The  corporate  name  of  the  defendant  would  not  appear 
to  indicate  very  clearly  the  nature  of  the  duties  that  it  assumes 
to  perform. 

It  appears  that  the  plaintiff  was  the  owner  of  a  pair  of  valu- 
able horses,  which  he  kept  at  Little's  livery-stable,  on  Howard 
Street;  and  having  the  horses  hitched  to  a  surrey  wagon  hired 
of  the  proprietor  of  the  livery-stable,  for  a  drive  in  the  country, 
upon  his  return  he  and  his  companions  stopped  at  a  restaurant 
on  the  corner  of  Calvert  and  German  streets;  and  desiring  to 
have  the  horses  and  vehicle  taken  to  the  livery-stable,  he  went  to 
the  nearest  district  office  of  the  defendant  and  asked  for  a  boy 
competent  to  drive  a  pair  of  hoi*ses  to  Little's  stable,  on  Howard 
Street,  and  paid  the  customary  charge  for  a  messenger  service. 
The  manager  of  the  office  responded,  and  sent  a  boy  to  take  the 
team,  but  on  seeing  the  horses  and  being  asked  if  he  could  drive, 
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the  boy  said  he  could  not  drive  a  double  team,  and  thereupon 
he  was  sent  back  to  the  office  by  the  plaintiff,  and  the  latter  then 
determined  to  wait  for  the  driver  from  the  stable;  but  before 
such  driver  arrived,  another  boy  from  the  defendant's  office 
called  to  take  the  team,  who  said,  in  answer  to  an  inquiry,  that 
he  had  driven  a  double  team  before;  and  the  plaintiff  gave  the 
horses  and  vehicle  in  charge  of  the  boy,  and  gave  him  direction 
as  to  the  course  he  should  take  to  get  to  the  stable  in  order  best 
to  avoid  crowded  streets.  The  boy  started  off  with  the  team,  but 
on  the  way  to  the  stable,  the  horses  ran  off,  threw  out  the  boy, 
broke  up  the  vehicle,  and  one  of  the  horses  was  so  seriously  in- 
jured that  he  had  to  be  shot,  and  the  other  horse  was  rendered 
unsafe  to  drive.  There  was  evidence  given  tending  to  show  that 
the  running  away  of  the  horses  was  caused  by  the  negligent  or 
unskillful  driving  of  the  boy.  It  would  appear  that  the  furnish- 
ing of  boys  to  drive  teams  for  customers  was  part  of  the  ordi- 
nary business  of  the  defendant;  for  Little,  the  keeper  of  the 
livery-stable,  testified  that  the  defendant  had  a  call-box  in  his 
stable,  and  that  he  frequently  called  messenger-boys  of  the  de- 
fendant to  drive  teams,  and  they  were  supplied,  and  that  he 
settled  for  such  service  monthly. 

There  was  evidence  offered  by  the  defendant  for  the  purpose 
of  proving  pre^dous  knowledge  on  the  part  of  the  plaintiff  of  a 
limitation  as  to  the  extent  of  damages  for  which  the  defendant 
would  contract  to  be  answerable  for  any  injury  that  might  be 
sustained  in  the  course  of  its  service.  Such  condition  was 
printed  at  the  foot  of  its  blank  delivery  tickets.  But  it  was  not 
shown  that  there  was  any  contract  in  this  case,  by  ticket  or 
otherwise,  containing  any  such  limitation  of  liability,  and  the 
evidence  offered  was  therefore  rejected,  and  we  think  properly 
so. 

Upon  the  whole  evidence,  the  court  instructed  the  jury,  upon 
request  of  the  plaintiff,  that  if  they  found  from  the  evidence 
that  the  defendant  undertook,  for  a  reward,  to  deliver  the  team 
of  horses  and  vehicle,  as  described  in  the  evidence,  to  a  person 
designated  by  the  plaintiff,  and  in  the  course  of  this  under- 
taking intrusted  the  driving  of  the  team  to  one  who,  by  his 
negligence,  permitted  the  horses  to  run  away,  whereby  the 
plaintiff  suffered  damage,  then  the  plaintiff  was  entitled  to  re- 
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cover,  and  the  jury  should  allow  such  damages  as  they  might 
find,  from  the  evidence,  the  plaintiff  suffered  by  reason  of  the 
defendant's  default  in  the  premises. 

The  defendant  offered  six  prayers,  all  of  which  were  rejected 
by  the  court.  He  also  moved  the  court  to  exclude  from  the  jury 
all  the  evidence  on  the  part  of  the  plaintiff  which  related  to  the 
injury  of  the  surrey  wagon,  and  the  expense  incurred  in  re- 
pairing the  same.  And  to  the  refusal  of  its  prayers,  and  the 
motion  to  exclude  the  evidence,  as  well  as  to  the  instruction 
given  by  the  court  to  the  jury,  the  defendant  excepted. 

This  is  a  case  of  bailment  for  hire ;  but  the  defendant  did  not, 
by  its  undertaking,  incur  the  liability  of  a  common  carrier.  This 
species  of  bailment  is  included  in  what  Lord  Holt,  in  the  lead- 
ing case  of  Cogg  v.  Bernard,  2  Ld.  Raym.  917,  classifies  as  the 
fifth  sort,  viz.,  "a  delivery  to  carry  or  otherwise  manage,  for  a 
reward  to  be  paid  to  the  bailee,"  and  as  to  which,  said  Lord 
Holt,  the  cases  are  of  two  sorts,  "either  a  delivery  to  one  that 
exercises  a  public  employment,  or  a  delivery  to  a  private  person. 
First,  if  it  be  to  a  person  of  the  first  sort,  and  he  is  to  have  a 
reward,  he  is  bound  to  answer  for  the  goods  at  all  events. ' '  But 
as  to  the  second  sort  he  says  ' '  they  are  bailiffs,  factors,  and  such 
like,"  in  which  case  the  bailee  is  only  bound  to  take  reasonable 
care;  and  "the  true  reason  of  the  case  is,"  says  the  learned 
judge,  "it  would  be  unreasonable  to  charge  him  with  a  trust 
further  than  the  nature  of  the  thing  puts  it  in  his  power  to  per- 
form it."  And  so  Judge  Story,  in  his  work  on  bailments,  sec- 
tion 457,  founding  his  text  principally  upon  Lord  Holt's  clas- 
sification, states  the  same  distinction.  He  says:  "Every  such 
private  person  is  bound  to  ordinary  diligence,  and  to  a  reason- 
able exercise  of  skill ;  and  of  course  he  is  not  responsible  for  any 
losses  not  occasioned  by  the  ordinary  negligence  of  himself  or  his 
servants.  He  will  not,  therefore,  be  liable  for  any  loss  by 
thieves,  or  for  any  taking  from  him  or  them  by  force,  or  where 
the  owner  accompanies  the  goods  to  take  care  of  them,  and  is 
himself  guilty  of  negligence.  This  is  the  general  rule;  and  it 
of  course  applies  to  all  cases  where  he  has  not  assumed  the  char- 
acter of  a  common  carrier,  unless,  indeed,  he  has  expressly,  by 
the  terms  of  his  contract,  taken  upon  himself  any  such  risk." 
The  application  of  the  principle  of  this  species  of  bailment,  and 
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the  extent  of  the  liability  of  the  bailee,  are  well  explained  and 
illustrated  by  the  cases  of  Newton  v.  Pope,  1  Cow.  109 ;  Brind  v. 
^Dale,  8  Car.  &  P.  207 ;  and  Searle  v.  Laverick,  L.  R.  9  Q.  B.  122 ; 
and  those  cases  show  that  if  negligence  or  want  of  skill  in  the 
bailee  or  his  servant  be  the  ground  of  action,  the  onus  of  proof 
is  on  the  plaintiff. 

The  instruction  granted  by  the  court  is  based  exclusively  upon 
the  alleged  negligence  of  the  boy  in  driving  the  horses.  There 
was  evidence  tending  to  prove  such  negligence,  and  we  perceive 
no  error  in  the  instruction.  The  boy  was  furnished  from  the 
defendant's  office  to  take  charge  of  and  to  drive  the  team  of 
horses  to  the  livery-stable,  and  having  assumed  the  duty  for  a 
reward,  the  defendant  was  bound  to  furnish  a  driver  both  com- 
petent and  careful. 

Nor  do  we  perceive  that  there  was  any  error  committed  by  the 
court  in  refusing  to  exclude  from  the  consideration  of  the  jurj' 
the  evidence  in  regard  to  the  damage  done  to  the  surrey  wagon, 
and  the  expense  of  its  repair.  It  is  true,  the  plaintiff  was  not 
the  general  owner  of  the  wagon,  but  having  hired  the  vehicle, 
he  was  a  bailee,  and  as  such  he  had  a  special  property  in  it, 
which  entitled  him  to  recover  for  any  injury  to  it,  as  against  a 
party  without  title.  He  was  answerable  to  the  general  owner, 
and  was  therefore  entitled  to  recover  of  the  defendant  to  the  full 
extent  of  the  injury  to  the  vehicle  caused  by  the  negligent  act  of 
the  defendant's  servant:  Harker  v.  Dement,  9  Gill,  7,  13;  52 
Am.  Dec.  670. 

With  respect  to  the  prayers  offered  by  the  defendant,  we 
think  there  was  no  error  in  rejecting  them.  The  instruction 
actually  given  by  the  court  was  as  favorable  to  the  defendant  as 
any  that  could  well  have  been  given,  upon  the  facts  of  the  case, 
and  which  instruction  rendered  it  wholly  unnecessary  to  grant 
the  second  and  third  prayers  of  the  defendant;  as  by  the  in- 
struction given  the  defendant  was  only  held  to  that  degree  of 
care  to  which  an  ordinary  bailee  for  hire  is  liable.  And  as  to 
the  other  prayers,  clearly,  in  view  of  what  we  have  said  in  re- 
gard to  the  nature  of  the  liability  of  the  defendant,  there  was 
iio  error  in  rejecting  them.     The  judgment  must  therefore  be 

Affirmed. 


CHAPTER  III. 

EXCEPTIONAL  BAILEES  CONSIDERED. 

I.    Innkeepers — Who  Are  Innkeepers.^ 

KISTEN  V.  HILDEBRAND. 
9  B.  Monroe  (Ky.)  72;  48  Am.  Dec.  416.    1848. 

Case,  against  defendant  as  an  innkeeper.  Verdict  for  plain- 
tiff.    Error  sued  out  by  defendant. 

By  Court,  Marshall,  C.  J.  This  action  on  the  case  was 
brought  to  recover  from  Kisten,  as  an  innkeeper,  a  large  sum  of 
money  alleged  to  have  been  taken,  through  the  default  and  negli- 
gence of  the  defendant,  his  servants,  etc.,  from  the  trunk  of  the 
plaintiff  in  the  inn  of  the  defendant,  he,  the  plaintiff,  being 
then  a  guest  therein.  The  form  of  proceeding  against  innkeepers 
in  England,  upon  the  custom  of  the  realm,  seems  to  have  been 
substantially  pursued.  The  declaration  sets  out  as  the  founda- 
tion of  the  action,  that  "by  the  custom  and  law  of  this  common- 
wealth, innkeepers  who  keep  common  inns  for  entertaining  men 
traveling  through  those  parts  where  those  inns  are,  and  in  the 
same  abiding  their  goods  and  chattels  and  money,  within  those 
inns  being,  are  bound  to  keep,  day  and  night,  without  diminu- 
tion or  loss,  so  that  through  the  default  of  the  said  innkeepers, 
or  their  servants,  damage  to  such  guests  might  not,  in  any  man- 
ner, happen,"  etc.,  and  alleges  that  through  the  default  of  the 
defendant  and  his  servants,  the  money  was  taken  and  carried 
away  by  certain  malefactors.  A  demurrer  to  the  declaration 
was  overruled,  and  a  trial  being  had  on  the  plea  of  not  guilty, 
filed  with  the  demurrer,  a  verdict  for  three  hundred  dollars  was 
found  against  the  defendant,  who  prosecutes  this  writ  of  error 
for  the  reversal  of  the  judgment  rendered  upon  it. 

As  the  custom  of  the  realm  of  England,  with  regard  to  inns 
and  innkeepers,  and  the  liability  of  the  latter,  was  a  general 

*  See  Sees.  698-709,  Vol.  5,  Cyclopedia  of  Law. 
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custom,  and  therefore,  a  part  of  the  common  law,  we  assume 
that  so  far  as  it  is  applicable  and  not  inconsistent  with  our  own 
local  laws  and  usages,  it  is  also  a  part  of  the  common  law  of  this 
state.  Under  this  assumption  we  are  of  opinion  that  taking  into 
view  the  preamble  to  the  declaration,  in  which  the  defendant  is 
charged  to  be  an  innkeeper,  a  cause  of  action  under  the  law  set 
forth,  is  substantially  shown.  The  demurrer  to  the  declaration 
was,  therefore,  properly  overruled — and  we  only  remark  further, 
that  it  is  no  more  necessary  in  this  than  in  other  cases,  to  set  out 
the  law  of  the  land  on  which  the  action  is  founded.  The  law 
with  regard  to  the  liability  of  innkeepers  being  one  of  extreme 
rigor,  it  is  essential  to  the  safety  of  all  persons  who  may  be  en- 
gaged in  the  business  of  entertaining  others  in  their  houses  for 
reward,  that  the  extent  of  its  application  should  be  clearly  de- 
fined, and  that  it  should  not  be  carried  beyond  its  proper  limits. 
An  innkeeper  is  prima  facie  liable  for  all  losses  which  happen  to 
the  goods  of  his  guests  in  his  inn,  all  such  being  attributed  to 
him  on  the  ground  of  public  policy,  and  the  confidence  neces- 
sarily reposed  in  him,  and  on  account  of  the  difficulty  of  proving 
actual  negligence.  But  he  is  not  liable  if  the  loss  be  occasioned 
by  external  force  or  robbery — or  if  it  be  attributable  to  the  neg- 
lect of  the  guest,  or  to  the  act  of  his  servant  or  companion.  This 
being  the  extent  of  his  liability  to  his  guest,  it  is  important  to 
determine  who  is  an  innkeeper,  and  who  may  claim  the  benefit  of 
this  liability. 

It  was  laid  down  in  Calye's  Case,  8  Co.  32,  that  common  inns 
were  instituted  for  passengers  and  wayfaring  men.  And  we 
think  it  will  be  found  that  the  great  liability  imposed  upon  them, 
is  for  the  benefit  of  travelers  and  transient  persons,  who  are 
often  compelled  to  resort  to  inns  for  shelter  and  entertainment, 
without  the  means  of  knowing  the  character  of  the  host;  and 
without  the  opportunity  of  securing  themselves,  against  loss  or 
damage  to  their  goods.  A  common  innkeeper  is  defined  to  be  "  a 
person  who  makes  it  his  business  to  entertain  travelers  and 
passengers,  and  provide  lodging  and  necessaries  for  them,  and 
their  horses,  and  attendants:"  Bacon's  Abr.,  Inns  and  Inn- 
keepers, B;  Story  on  Bail.,  sec.  475.  But  it  has  been  decided 
that  a  man  may  be  an  innkeeper,  and  liable  as  such,  though  he 
have  no  provision  for  horses.     It  is  not  necessary  that  he  should 
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have  a  sig:n  indicating  that  he  is  an  innkeeper,  but  it  must  be 
his  business  to  entertain  travelers  and  passengers.  His  duty 
extends  chiefly  to  the  entertaining-  and  harboring  of  travelers, 
etc.,  and  therefore,  if  one  who  keeps  a  common  inn  refases  to 
receive  a  traveler,  or  to  find  him  in  victuals,  etc.,  for  a  reasonable 
price  (without  good  excuse,  as  that  his  house  is  full),  he  is 
liable  not  only  to  a  civil  action,  but  to  an  indictment.  For  hav- 
ing taken  upon  himself  a  public  employment,  he  must  serve  the 
public  to  the  extent  of  that  employment:  Bacon's  Abr.^  Inns 
and  Innkeepers,  c.  1. 

One  who  lodges  and  entertains  strangers  at  a  watering  place, 
who  come  to  drink  the  waters,  if  he  entertains  no  others,  is  not 
thereby  an  innkeeper:  Bacon's  Abr.,  Inns  and  Innkeepers,  B. 
So  the  keeper  of  a  coffee-house,  or  a  boarding-house,  is  not  as 
such  an  innkeeper :  Story  on  Bail.,  sec.  475.  It  must  be  a  house 
kept  open  publicly  for  the  lodging  and  entertainment  of  travelers 
in  general  for  a  reasonable  compensation:  2  Kent's  Com.  595. 
And  although  the  house  be  an  inn,  and  the  keeper  an  inn- 
keeper, it  does  not  follow  that  he  is  under  the  same  liability  to 
all  persons  who  may  be  staying  at  the  inn  with  their  goods.  The 
length  of  time  that  a  man  stays  at  an  inn  does  not  make  the  dif- 
f erence,  ' '  though  he  stays  a  week,  or  a  month  or  more,  so  always 
though  not  strictly  tramseuns,  he  retains  his  character  as  a  trav- 
eler:" Story  on  Bail,  sec.  177;  Bacon's  Abr.,  Inns  and  Inn- 
keepers, c.  5.  "But  if  a  person  comes  upon  a  special  contract 
to  board  and  sojourn  at  the  inn,  he  is  not  in  the  sense  of  the  law 
a  guest,  but  a  boarder:"     Same  authorities. 

We  greatly  doubt  whether  the  evidence  in  this  case  is  suf- 
ficient to  authorize  the  conclusion  that  the  defendant  was  an  inn- 
keeper, or  that  professedly,  or  in  point  of  fact,  he  had  assumed 
the  business  of  receiving  and  entertaining  the  traveling  public 
generally,  or  that  his  character  or  business  or  employment  was 
such  as  to  preclude  him  from  refusing  to  receive  and  entertain 
any  person  at  his  own  pleasure,  or  to  render  him  liable  either  to 
an  action  or  an  indictment  for  such  refusal,  as  the  keeper  of  a 
common  inn  may  have  inmates  of  his  house  for  a  reward,  to 
whom  he  may  not  be  under  the  strict  liability  of  an  innkeeper; 
so  may  the  keeper  of  a  boarding-house  occasionally  entertain 
transient  persons  without  acquiring  the  character,  or  being  under 
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the  responsibilities  of  an  innkeeper.  And  certainly  a  man  pro- 
fessing to  be  the  keeper  of  a  boarding-house,  or  a  licensed  coffee- 
house, is  not,  though  he  also  entertain  travelers,  liable  to  his 
boarders  as  an  innkeeper  is  liable  to  his  traveling  guests.  Con- 
ceding then,  that  the  evidence  authorized  the  jury  to  find  that 
the  defendant  was  an  innkeeper,  because  he  occasionally  enter- 
tained travelers,  it  is  also  certain  that  his  professed  and  ordinary 
business  was  that  of  the  keeper  of  a  coffee-house  and  boarding- 
house.  And  although  the  evidence  is  not  very  explicit  with  re- 
gard to  the  character  in  which  the  plaintiff  was  an  inmate  of  the 
house,  we  think  it  was  sufficient  to  authorize  the  jury  to  infer 
that  he  was  there  as  a  boarder,  and  not  as  a  traveler  or  tempo- 
rary trader.  And  as  the  instructions  of  the  court  submitted  to 
the  jury  as  the  decisive  question,  the  single  inquiry  whether  the 
defendant  was  an  innkeeper  or  not,  and  sustained,  or  rather  re- 
quired a  verdict  against  him  if  he  was  so  found  to  be,  we  think 
it  was  erroneous  in  withdrawing  from  the  jury  the  question 
whether  the  plaintiff  was  a  guest  entitled  to  the  benefit  of  the 
extreme  liability  imposed  upon  an  innkeeper  in  favor  of  travel- 
ers, or  whether  he  was  a  mere  boarder. 

The  instructions  also  assume  that  the  plaintiff's  money  was 
taken  in  defendant's  house,  which  should  have  been  left  to  the 
jury,  although  this  assumption  is  perhaps  sufficiently  authorized 
by  the  evidence,  and  would  not  be  deemed  a  ground  of  reversal. 
We  are  also  of  opinion  that  the  definition  of  an  innkeeper,  given 
to  the  jury,  though  correct,  should  have  been  more  explicit ;  and 
that,  as  the  court  told  the  jury,  that  the  calling  of  a  house  a 
coffee-house  or  a  boarding-house,  did  not  change  the  liability  of 
the  defendant  if  he  was  an  innkeeper,  they  should  also  have 
been  told,  that  the  occasional  entertainment  of  travelers  did  not 
make  a  boarding-house  or  a  coffee-house,  a  common  inn,  and  that 
if  the  plaintiff  was  a  boarder  and  not  a  traveler,  he  could  not 
recover  upon  the  general  liability  of  an  innkeeper.  The  court 
having  undertaken,  on  its  own  motion,  to  state  the  law  to  the 
jury,  should  have  stated  the  law  as  applicable  to  the  whole  case, 
leaving  to  them  the  decision  of  all  questions  of  fact  arising  on 
the  evidence.  And  as  the  court  had  not  stated  the  liability  of 
an  innkeeper,  we  think  the  incorrect  statement  of  the  plaintiff's 
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counsel,  in  his  concluding  argument  to  the  jury,  should  have 
been  corrected  at  the  request  of  the  defendant's  counsel. 

Wherefore  the  judgment  is  reversed,  and  the  case  remanded 
for  a  new  trial  in  conformity  with  this  opinion. 
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93  Cat.  253;  26  Pac.  R.  1099;  28  Pac.  R.  943;  27  Am.  St.  R. 

198.     1892. 

Action  against  an  innkeeper  for  damages  to  jewelry  by  fire. 

The  Court.  Upon  further  consideration  of  this  cause,  after 
hearing  in  bank,  we  are  satisfied  with  the  conclusion  reached  in 
Department,  and  with  the  opinion  there  rendered,  and  for  the 
reasons  stated  in  said  opinion  the  judgment  and  order  appealed 
from  are  affirmed. 

The  following  is  the  opinion  of  Department  Two,  above  re- 
ferred to,  rendered  on  the  23d  of  June,  1891 : — 

De  Haven,  J.  The  plaintiff  recovered  judgment  against  the 
defendant  for  damages  occasioned  by  the  loss  of  her  jewelry, 
wearing  apparel,  and  other  articles  of  personal  property  needed 
for  her  personal  use,  consumed  by  fire,  at  the  burning  of  the 
Hotel  Del  Monte,  April  1,  1887,  of  which  the  defendant  was  at 
that  time  the  proprietor. 

The  court  below  found  that  the  Hotel  Del  Monte  was,  at  the 
date  named,  a  public  inn,  and  that  plaintiff  was  a  guest  therein. 
On  this  appeal  the  defendant  claims  that  the  evidence  does  not 
sustain  these  findings;  and  also  that  the  burning  of  the  hotel 
was  an  irresistible  superhuman  cause,  for  which  it  is  not  liable, 
and  that  it  is  not,  in  any  event,  liable  for  plaintiff's  diamonds 
and  other  jewelry,  because  not  deposited  in  defendant's  safe. 

1.  An  inn  is  a  house  which  is  held  out  to  the  public  as  a 
place  where  all  transient  pei-sons  who  come  will  be  received  and 
entertained  as  guests  for  compensation, — a  hotel.  In  Winter- 
mute  V.  Clark,  5  Sand.  247,  an  inn  is  defined  as  a  public  house 
of  entertainment  for  all  who  choose  to  visit  it,  and  this  definition 
was  quoted  with  approval  by  this  court  in  Pinkerton  v.  Wood- 
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ward,  33  Cal.  596;  91  Am.  Dec.  657.  The  fact  that  the  house  is 
open  for  the  public,  that  those  who  patronize  it  come  to  it  upon 
the  invitation  which  is  extended  to  the  general  public,  and  with- 
out any  previous  agreement  for  accommodation  or  agreement  a.. 
to  the  duration  of  their  stay,  marks  the  important  distinction 
between  a  hotel  or  inn  and  a  boarding  house.  This  difference  is 
thus  stated  in  Schouler  on  Bailments :  "  An  inn  is  a  house  where 
a  keeper  holds  himself  out  as  ready  to  receive  all  who  may  choosvi 
to  resort  thither  and  pay  an  adequate  price  for  the  entertain- 
ment ;  while  the  keeper  of  a  boarding-house  reserves  the  choice 
of  comers  and  the  terms  of  accommodation,  contracting  specially 
with  each  customer,  and  most  commonly  arranging  for  long 
periods  and  a  definite  abode":    Schouler  on  Bailments,  253. 

We  think  the  evidence  in  this  case  is  full  and  complete  to  the 
point  that  the  Hotel  Del  Monte  was  a  public  inn.  It  not  only 
had  a  name  indicating  its  character  as  such,  but  it  was  also  shown 
that  it  was  open  to  all  persons  who  have  a  right  to  demand  en- 
tertainment at  a  public  house ;  that  it  solicited  public  patronage 
by  advertising  and  in  the  distribution  of  its  business  cards,  and 
kept  a  public  register  in  which  its  guests  entered  their  names  up- 
on arrival  and  before  they  were  assigned  rooms;  that  the  hotel, 
at  its  own  expense,  ran  a  coach  to  the  railroad  station  for  the 
purpose  of  conveying  its  patrons  to  and  from  the  hotel;  that  it 
had  its  manager,  clerks,  waiters,  and  in  its  interior  management 
all  the  ordinary  arrangements  and  appearances  of  a  hotel,  and 
the  prices  charged  were  for  board  and  lodging.  These  facts 
were  certainly  sufficient  to  justify  the  court  in  finding,  as  it  did, 
that  the  appellant  was  an  innkeeper :  Krohn  v.  Sweeny,  2  Daly, 
200.  Nor  was  the  force  of  this  evidence  in  any  wise  modified  by 
the  fact  that  the  hotel  was  not  immediately  upon  a  highway,  or 
that  the  grounds  upon  which  it  stood  were  inclosed  and  the 
gates  closed  at  night.  The  location  of  the  hotel,  the  extent  of 
the  grounds  surrounding  it,  and  the  manner  in  which  these 
grounds  were  improved,  and  reserved  for  the  exclusive  use  and 
enjoyment  of  those  who  patronized  it,  doubtless  made  the  hotel 
more  attractive  to  those  who  chose  to  make  a  transient  resort  of 
it,  but  did  not  convert  it  into  a  mere  boarding-house.  A  hotel  is 
none  the  less  one  because  in  some  respects  it  may  be  conducted 
differently  or  have  more  attractions  than  other  public  hotels,  so 
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long  as  it  is  held  out  to  the  public  as  a  place  for  the  entertain- 
ment of  all  transient  persons  who  may  have  occasion  to  patronize 

it. 

''Modes  of  entertainment  alter  with  the  fashion  of  the  age, 
and  to  preserve  a  clear  definition  is  not  easy.  It  is  not  way- 
farers alone,  or  travelers  from  a  distance,  that  at  the  present 
day  give  character  to  an  inn,  the  point  being  rather  that  people 
resort  to  the  house  habitually,  no  matter  whence  coming  or 
whither  going,  as  for  transient  lodging  and  entertainment": 
Schouler  on  Bailments,  249. 

2,  The  evidence  shows  that  the  plaintiff  was  a  guest,  and  not 
a  boarder.  The  fact  that  upon  her  arrival,  and  before  being  as- 
signed to  her  room,  she  ascertained  what  she  would  have  to  pay 
for  the  room  and  board  is  not  sufficient  of  itself  to  show  that  she 
was  not  received  as  a  guest :  Pinkerton  v.  Woodward,  33  Cal.  597 ; 
91  Am.  Dec.  657 ;  Hancock  v.  Rand,  94  N.  Y.  1 ;  46  Am.  Rep. 
112 ;  Jalie  v.  Cardinal,  35  Wis.  118 ;  Hall  v.  Pike,  100  Mass.  495 ; 
Berkshire  Woolen  Co.  v.  Proctor,  7  Cush.  417. 

The  Del  Monte  being  a  public  hotel,  in  the  absence  of  evi- 
dence showing  that  plaintiff  went  there  as  a  boarder,  the  pre- 
sumption would  be  that  she  went  there  as  a  guest :  Hall  v.  Pike, 
100  Mass.  495.  Not  only  does  the  evidence  fail  to  overthrow  this 
presumption,  but  the  testimony  of  the  plaintiff  shows  that  she 
was  there  as  a  mere  temporary  sojourner,  without  any  agreement 
as  to  the  time  she  should  stay,  and  with  only  the  intention  on  her 
part  of  resting  a  week  or  two,  and  then  proceeding  to  the  East. 
She  obtained  no  reduction  of  price  in  consideration  of  an  agree- 
ment to  remain  a  definite  time,  or  as  a  boarder;  nor  was  there 
anything  said  from  which  it  could  be  inferred  that  there  was 
any  understanding  between  her  and  the  defendant  that  she  was 
to  be  received  as  a  boarder,  and  not  as  a  guest. 

3.  Under  section  1859  of  the  Civil  Code  an  innkeeper  is  liable 
for  the  loss  of  personal  property  placed  by  his  guests  under  his 
care,  "unless  occasioned  by  an  irresistible  superhuman  cause, 
by  a  public  enemy,  by  the  negligence  of  the  owner,  or  by  the  act 
of  some  one  whom  he  brought  into  the  inn." 

In  this  case,  the  loss  was  occasioned  by  the  burning  of  the 
hotel,  and  the  origin  of  the  fire  is  not  shown,  further  than  that 
it  broke  out  in  one  of  the  rooms  in  which  there  was  nothing  ex- 
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cept  the  batteries  which  supplied  the  bells  with  electricity.  Un- 
der this  state  of  facts,  the  defendant  is  liable :  Hulett  v.  Swift, 
33  N,  Y,  571;  88  Am.  Dec.  405.  A  fire  thus  occurring  cannot 
be  considered  an  "irresistible  superhuman  cause,"  within  the 
meaning  of  section  1859  of  the  Civil  Code.  The  words  "irre- 
sistible superhuman  cause"  are  equivalent  in  meaning  to  the 
phrase  "the  act  of  God,"  and  refer  to  those  natural  causes  the 
effects  of  which  cannot  be  prevented  by  the  exercise  of  prudence, 
diligence,  and  care,  and  the  use  of  those  appliances  which  the 
situation  of  the  party  renders  it  reasonable  that  he  should  em- 
ploy :  1  Am.  &  Eng.  Ency.  of  Law,  174.  A  loss  arising  from  an 
accidental  fire  is  not  caused  by  the  act  of  God,  unless  the  fire 
was  started  by  lightning  or  some  superhuman  agency:  Miller 
V.  Steam  Nav.  Co.,  10  N.  Y.  431 ;  Chicago  etc.  R.  R.  Co.  v.  Saw- 
yer, 69  111.  285;  18  Am.  Rep.  613. 

4.  The  court  finds  that  the  property  lost  was  such  as  was 
needed  for  the  present  personal  use  of  the  plaintiff.  We  can- 
not say  that  the  evidence  does  not  support  this  finding.  It  cer- 
tainly cannot  be  said  that  jewelry  worn  by  a  woman  daily  must, 
when  not  actually  upon  her  person,  be  deposited  with  the  inn- 
keeper, in  order  to  make  him  responsible  for  its  loss  in  the  inn. 
If  worn  daily,  it  does  not  cease  to  be  needed  for  present  personal 
"use  when  its  possessor  lays  it  aside  upon  retiring  for  the  night. 
Nor  is  it  necessary,  in  order  to  render  the  innkeeper  liable,  that 
the  property  should  have  been  delivered  into  his  exclusive 
personal  possession. 

"The  guest  may  retain  personal  custody  of  his  goods  within 
the  inn, — as  of  his  trunk  and  its  contents,  his  wearing  apparel, 
and  other  articles  in  his  room,  and  any  jewelry  or  valuables  car- 
ried or  worn  around  his  person, — without  discharging  the  inn- 
keeper from  responsibility";  Jalie  v.  Cardinal,  35  "Wis.  126. 

We  have  examined  the  other  points  made  by  appellant,  but 
do  not  think  they  call  for  special  discussion. 

The  rule  which  makes  an  innkeeper  liable  for  the  value  of  the 
property  of  his  guest,  in  case  of  its  loss  by  fire,  may  at  first 
thought  be  deemed  a  harsh  one;  but  the  loss  must  fall  some- 
where, and  section  1859  of  the  Civil  Code  provides  upon  whom 
it  should  properly  fall,  and  the  innkeeper's  liability  in  this  re- 
spect is  one  of  the  burdens  pertaining  to  the  business  in  which 
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he  is  engaged,  and  in  view  of  which  it  must  be  supposed  that  he 
regulates  his  charges. 

Judgment  and  order  affirmed. 


Who  Are  not  Innkeepers.* 

PULLMAN  PALACE  CAR  CO.  v.  SMITH. 

73  III  360;  24  Am.  R.  258.     1874. 

Smith  bought  of  defendant  car  company  a  sleeping  car  ticket 
from  Chicago  to  St.  Louis.  During  his  trip  $1,180  was  stolen 
from  his  pocket.  The  court  below  instructed  the  jury  that,  if 
they  found  that  plaintiff  while  sleeping  in  defendant's  ear  on 
the  trip  was  robbed  as  charged,  they  should  find  a  verdict  for 
him  in  such  sum  as  they  considered  an  ordinary  and  reasonable 
sum  for  a  traveler  to  carry,  for  traveling  purposes  only,  upon 
such  a  journey,  with  interest  at  six  per  cent  for  fourteen  months. 
Verdict  of  $277  for  plaintiff. 

Sheldon,  J.  The  instruction  which  the  court  gave  to  the 
jury  made  the  company  responsible  as  insurer  for  the  safety  of 
the  money,  imposing  upon  it  the  severe  liability  of  an  innkeeper 
or  common  carrier.  And  it  is  the  position  which  appellee's 
counsel  take,  that  the  relation  between  the  parties  in  this  case 
was  that  of  innkeeper  and  guest,  and  that  the  liability  of  the 
company  is  that  of  an  innkeeper. 

In  order  to  ascertain  whether  the  extraordinary  responsibility 
claimed  here  exists,  it  becomes  important  to  inquire  into  the 
nature  of  inns  and  guests,  where  this  liability  was  imposed  by  the 
common  law,  and  see  whether  the  description  of  the  same  prop- 
erty applies  here. 

Kent,  in  defining  an  inn,  says:  "It  must  be  a  house  kept 
open  publicly  for  the  lodging  and  entertainment  of  travelers  in 
general,  for  reasonable  consideration.  If  a  person  lets  lodgings 
only,  and  upon  a  previous  contract  with  every  person  who  comes, 
and  does  not  afford  entertainment  for  the  public  at  large,  in- 


*See  Sec.  700,  Vol.  5,  Cyclopedia  of  Law. 
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discriminately,  it  is  not  a  common  inn."  2  Kent's  Com.  595. 
This  is  substantially  the  same  definition  as  is  given  in  all  the 
books  upon  the  subject. 

But  the  keeper  of  a  mere  coffee-house,  or  private  boarding 
or  lodging-house,  is  not  an  innkeeper,  in  the  same  sense  of  the 
law.  Id.  596;  Dansey  v.  Richardson,  3  Ellis  &  B.  144;  E.  C.  L. 
vol.  77 ;  Holder  v.  Soulby,  98  E.  C.  L.  254 ;  Kisten  v.  Hildebrand, 
9  B.  Monr.  72,  48  Am.  D.  416.  It  must  be  a  common  inn,  that 
is,  an  inn  kept  for  travelers  generally,  and  not  merely  for  a  short 
season  of  the  year,  and  for  select  persons  who  are  lodgers.  Story 
on  Bailm.  §  475,  and  cases  cited  in  note.  The  duty  of  innkeepers 
extends  chiefly  to  the  entertaining  and  harboring  of  travelers, 
finding  them  victuals  and  lodgings,  and  securing  the  goods  and 
effects  of  their  guests ;  and,  therefore,  if  one  who  keeps  a  common 
inn  refuses  either  to  receive  a  traveler  as  a  guest  into  his  house, 
or  to  find  him  victuals  and  lodging,  upon  his  tendering  him  a 
reasonable  price  for  the  same,  he  is  not  only  liable  to  render 
damages  for  the  injury  in  an  action  on  the  case,  at  the  suit  of 
the  party  grieved,  but  also  may  be  indicted  and  fined  at  the  suit 
of  the  king.  3  Bac.  Abr.,  Inns  and  Innkeepers,  C.  The  custody 
of  the  goods  of  his  guest  is  part  and  parcel  of  the  innkeeper's 
contract  to  feed,  lodge  and  accommodate  the  guest  for  a  suitable 
reward.    2  Kent's  Com.  592. 

From  the  authorities  already  cited,  it  is  manifest  that  this 
Pullman  palace  car  falls  quite  short  of  filling  the  character  of 
a  common  inn,  and  the  Pullman  Palace  Car  Company,  that  of  an 
innkeeper. 

It  does  not,  like  the  innkeeper,  undertake  to  accommodate  the 
traveling  public,  indiscriminately,  with  lodging  and  entertain- 
ment. It  only  undertakes  to  accommodate  a  certain  class,  those 
who  have  already  paid  their  fare  and  are  provided  with  a  first- 
class  ticket,  entitling  them  to  ride  to  a  particular  place. 

It  does  not  undertake  to  furnish  victuals  and  lodging,  but 
lodging  alone,  as  we  understand.  There  is  a  dining  car  attached 
to  the  train,  as  shown,  but  not  owned  by  the  Pullman  company, 
nor  run  by  them.  It  belongs  to  another  company,  the  Chicago 
and  Alton  Dining  Car  Association.  Appellant,  as  we  under- 
stand, furnishes  no  accommodation  whatever,  save  the  use  of  the 
berth  and  bed,  and  a  place  and  conveniences  for  toilet  purposes. 
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We  would  not  have  it  implied,  however,  that  even  were  these 
eating  accommodations  furnished  by  appellant,  it  would  vary 
our  decision;  but  the  not  furnishing  entertainment  is  a  lack  of 
one  of  the  features  of  an  inn. 

The  innkeeper  is  obliged  to  receive  and  care  for  all  the  goods 
and  property  of  the  traveler  which  he  may  choose  to  take  with 
him  upon  the  journey.  Appellant  does  not  receive  pay  for,  nor 
undertake  to  care  for,  any  property  or  goods  whatever,  and  no- 
toriously refuses  to  do  so.  The  custody  of  the  goods  of  the  trav- 
eler is  not,  as  in  the  case  of  the  innkeeper,  accessory  to  the  prin- 
cipal contract  to  feed,  lodge  and  accommodate  the  guest  for  a 
suitable  reward,  because  no  such  contract  is  made. 

The  same  necessity  does  not  exist  here,  as  in  the  case  of  a  com- 
aion  inn.  At  the  time  when  this  custom  of  an  innkeeper's  liabil- 
ity had  origin,  wherever  the  end  of  the  day's  journey  of  the 
wayfaring  man  brought  him,  there  he  was  obliged  to  stop  for 
the  night,  and  intrust  his  goods  and  baggage  into  the  custody  of 
the  innkeeper.  But  here,  the  traveler  was  not  compelled  to  ac- 
cept the  additional  comfort  of  a  sleeping  car;  he  might  have  re- 
mained in  the  ordinary  ear;  and  there  were  easy  methods  with- 
in his  reach  by  which  both  money  and  baggage  could  be  safely 
transported.  On  the  train  which  bore  him  were  a  baggage  and 
express  car,  and  there  was  no  necessity  of  imposing  this  duty 
and  liability  on  appellant. 

It  cannot  be  supposed  that  any  such  measure  of  duty  or  lia- 
bility attached  to  appellant,  as  is  declared  in  the  quotation  cited 
from  Bacon's  Abridgment  to  belong  to  an  innkeeper.  The  ac- 
commodation furnished  appellee  was  in  accordance  with  an  ex- 
press contract  entered  into  when  he  bought  his  berth  ticket  at 
Chicago,  which  was  for  the  use  of  a  specified  couch  from  Chicago 
to  St.  Louis,  and  appellant  did  not  render  a  service  made  manda- 
tory by  law,  as  in  the  case  of  an  innkeeper. 

But  if  it  should  be  deemed  that,  on  principle  merely,  this 
company  would  be  required  to  take  as  much  care  of  the  goods  of 
a  lodger,  as  an  innkeeper  of  those  of  a  guest,  the  same  may  be 
said  with  reference  to  the  keeper  of  a  boarding-house,  or  of  a 
lodging-house.  In  Dansey  v.  Richardson,  supra,  where  the  inn- 
keeper's liability  was  refused  to  be  extended  to  a  boarding-house 
keeper,  it  was  said  by  Coleridge,  J.     "The  liability  of  the  inn- 
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keeper,  as,  indeed,  other  incidents  to  his  position,  do  not,  how- 
ever, stand  on  mere  reason,  but  on  custom,  growing  out  of  a  state 
of  society  no  longer  existing."  In  Holder  v.  Toulby,  supra, 
where  it  was  held  the  law  imposed  no  duty  upon  a  lodging-house 
keeper  to  take  due  care  of  the  goods  of  a  lodger,  Calye's  ease,  8 
Co.  Rep.  32,  was  designated  as  fous  juris  upon  this  subject, 
where  it  was  expressly  resolved,  that,  though  an  innkeeper  is 
responsible  for  the  safety  of  the  goods  of  a  guest,  a  lodging- 
house  keeper  is  not.  And  in  Parker  v.  Flint,  12  Mod.  255,  ''if," 
says  Lord  Holt,  ' '  one  come  to  an  inn  and  make  a  previous  con- 
tract for  lodging  for  a  set  time,  and  do  not  eat  or  drink  there, 
he  is  no  guest,  but  a  lodger,  and,  as  such,  is  not  under  the  inn- 
keeper's protection;  but  if  he  eat  or  drink  there,  it  is  otherwise, 
or  if  he  pay  for  his  diet  there,  though  he  do  not  take  it  there." 

The  peculiar  liability  of  the  innkeeper  is  one  of  great  rigor, 
and  should  not  be  extended  beyond  its  proper  limits.  We  are 
satisfied  that  there  is  no  precedent  or  principle  for  the  imposi- 
tion of  such  a  liability  upon  appellant. 

Appellant  is  not  liable  as  a  carrier.  It  made  no  contract  to 
carry.  Appellee  was  being  carried  by  the  railroad  company ;  and 
if  appellant  were  a  carrier,  it  would  not  be  liable  for  the  loss  in 
this  case,  because  the  money  was  not  delivered  into  the  pos- 
session or  custody  of  appellant,  which  would  be  essential  to  its 
liability  as  carrier.  Tower  v.  The  Utica  and  Schenectady  Rail- 
road Co.,  7  Hill,  47,  42  Am.  D.  36.  In  Redf.  Am.  Railw.  Cases, 
138,  it  is  said:  "But  it  has  never  been  claimed  that  the  pas- 
senger carrier  is  responsible  for  the  acts  of  pickpockets  at  their 
stations,  or  upon  steamboats  and  railway  carriages." 

It  would  be  unreasonable  to  make  the  company  responsible  for 
the  loss  of  money  which  was  never  intrusted  to  its  custody  at 
all,  of  which  it  had  no  information,  and  which  the  owner  had 
concealed  upon  his  own  person.  The  exposure  to  the  hazard  of 
liability  for  losses  through  collusion,  for  pretended  claims  of 
loss  where  there  would  be  no  means  of  disproof,  would  make  the 
responsibility  claimed  a  fearful  one.  Appellee  assumed  the  ex- 
clusive custody  of  his  money,  adopted  his  own  measures  for  its 
safe-keeping  by  himself,  and  we  think  his  must  be  the  responsi- 
bility for  its  loss. 
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We  hold  the  instruction  to  be  erroneous,  and  the  jud^^ent  of 
the  court  below  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  Innkeeper's  Liability  Considered.* 

SIBLEY  V.  ALDRICH. 

33  N.  H.  553;  66  Am.  Dec.  745.    1856. 

Case,  for  injury  to  a  horse  left  by  plaintiff's  servant  in  the 
stable  of  defendant's  inn.  It  appeared  that  the  horse  was  kicked 
by  the  horse  of  another  traveler,  and  his  leg  broken,  but  de- 
fendant offered  evidence,  which  was  excluded,  that  there  was  no 
negligence  on  the  part  of  himself  or  his  servants.  Verdict  for 
plaintiff,  by  consent,  judgment  to  be  rendered  thereon  or  verdict 
set  aside  as  court  should  see  fit. 

By  Court,  Perley,  C.  J.  The  defendant  offered  to  prove  that 
the  damage  to  the  plaintiff's  horse  was  not  caused  by  any  actual 
negligence  of  himself  or  his  servants.  He  did  not  offer  to  prove 
that  it  happened  through  the  negligence  or  default  of  the  plain- 
tiff, direct  or  implied ;  nor  by  irresistible  force,  inevitable  acci- 
dent, or  by  the  act  of  God  or  the  public  enemy.  The  question 
would  seem  to  be  whether,  as  a  general  rule,  and  in  all  cases,  an 
innkeeper  can  discharge  himself  from  liability  for  the  loss  of  his 
guest's  goods  by  showing  that  it  did  not  happen  by  the  actual 
neglect  or  default  of  himself  or  his  servants. 

On  this  point  the  authorities  are  not  unanimous.  Story,  in 
his  work  on  bailments,  sec.  482,  says :  "By  the  common  law,  as 
laid  down  in  Calye's  Case  [8  Co.  32],  an  innkeeper  is  not 
chargeable  unless  there  is  some  default  in  him  or  in  his  servants, 
in  the  well  and  safe-keeping  and  custody  of  his  guest's  goods  and 
chattels  within  his  common  inn,  but  he  is  bound  to  keep  them 
safe,  without  any  stealing  or  purloining" — quoting  thus  far 
the  language  of  the  report  in  Calye's  Case,  supra,  and  then  he 
adds:  "This  doctrine  is,  however,  to  be  taken  with  the  qualifi- 
cation that  the  loss  will  be  deemed  prima  facie  evidence  of  neg- 

*  See  Sec.  701  et  seq.,  Vol.  5,  Cyclopedia  of  Law. 


262  EXCEPTIONAL    BAILEES    CONSIDERED. 

ligence. ' '  And  in  section  472,  lie  says  that  this  doctrine  should 
be  received  with  some  hesitation,  in  view  of  the  case  of  Richmond 
V.  Smith,  8  Barn.  &  Cress.  9,  where  a  different  view  of  the  law 
seems  to  have  been  entertained.  Story's  authority  on  a  question 
of  this  nature  is  undoubtedly  of  great  weight;  but  it  is  to  be 
observed  that  he  states  his  opinion  with  some  hesitation,  and  he 
does  not  appear  to  have  reached  a  conclusion  in  this  instance, 
after  his  usual  extensive  and  careful  examination  of  the  author- 
ities. 

In  Dawson  v.  Chamney,  5  Ad.  &  El,,  N.  S.,  165,  it  was  held 
that  when  goods  have  been  deposited  in  a  public  inn,  and  there 
lost  or  injured,  the  presumption  is  that  the  loss  or  damage  was 
caused  by  the  negligence  of  the  innkeeper  or  his  servants;  but 
that  this  presumption  may  be  rebutted,  and  if  the  jury  find  in 
favor  of  the  innkeeper  as  to  negligence,  he  is  entitled  to  succeed 
on  a  plea  of  not  guilty.  Lord  Denman  cited  Story  as  authority 
for  this  rule.  The  circumstances  of  Dawson  v.  Chamney,  supra, 
were  much  like  those  of  the  present  case.  The  plaintiff  gave  his 
horse  in  charge  to  the  defendant's  hostler,  who  placed  him  in  a 
stable  with  another  horse,  that  kicked  him  and  caused  the  in- 
jury complained  of.  Metcalf  v.  Hess,  14  111.  128,  is  to  the  same 
point,  that  an  innkeeper  may  discharge  himself  by  showing  that 
the  loss  happened  without  any  default  on  his  part.  The  fore- 
going authorities  go  to  sustain  the  position  of  the  defendant. 

In  Merritt  v.  Claghorn,  23  Vt.  177,  the  court  held  that  an  ac- 
tion can  not  be  maintained  against  an  innkeeper  to  recover  for 
property  lost  by  fire,  which  was  occasioned  by  inevitable  casual- 
ty, or  superior  force,  and  without  any  negligence  on  the  part  of 
the  innkeeper  or  his  servants.  The  last  case  is  put  on  peculiar 
grounds,  and  can  not  be  regarded  as  an  authority  for  the  gen- 
eral position  that  an  innkeeper  may  discharge  himself  by  show- 
ing that  the  loss  did  not  happen  by  his  default.  The  fire  took 
in  another  building  and  spread  to  the  inn. 

So  in  Kisten  v.  Hildebrand,  9  B.  Mon.  72,  48  Am.  D.  416,  it 
was  held  that  an  innkeeper  is  prima  facie  liable,  but  not  for  a 
loss  by  external  force  or  robbery,  or  if  the  loss  occur  by  the 
neglect  of  the  guest  or  his  servants,  or  his  companions :  Forward 
V.  Pittard,  1  T.  R.  27,  31. 

On  the  other  hand,  there  are  numerous  authorities,  direct  and 
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strong,  to  the  point  that  the  innkeeper  can  not  discharge  him- 
self by  showing  that  loss  did  not  happen  by  his  default,  but  that 
he  must  go  further,  and  show  that  it  was  caused  by  the  default, 
direct  or  implied,  of  the  owner. 

Thus  Chancellor  Kent,  2  Com.  574,  says:  "An  innkeeper,  like 
a  common  carrier,  is  an  insurer  of  the  goods  of  his  guest,  and  can 
only  limit  his  liability  by  express  agreement  or  notice.  Rigorous 
as  this  law  may  seem,  and  hard  as  it  may  actually  be  in  some 
instances,  it  is,  as  Sir  William  Jones  observes,  founded  on  the 
principles  of  public  utility  to  which  all  private  considerations 
ought  to  yield."  Metcalf,  in  his  note  to  Bedle  v.  Morris,  Yelv. 
162,  places  the  liability  of  an  innkeeper  and  common  carrier  on 
the  same  footing,  and  so  does  the  civil  law:  Domat,  B.  1,  T.  U., 
see,  2,  a,  1.  Burgess  v.  Clements,  4  Mau.  &  Sel.  306,  was  much 
considered.  The  point  there  decided  was,  that  an  innkeeper  is 
not  answerable  for  the  goods  of  his  guest  which  are  lost  through 
the  negligence  of  the  guest  out  of  a  private  room  in  the  inn, 
chosen  by  the  guest  for  the  purpose  of  exhibiting  the  goods  for 
sale,  the  use  of  which  room  was  granted  by  the  innkeeper,  who, 
at  the  same  time,  told  the  guest  that  there  was  a  key,  and  that  he 
might  lock  the  door,  which  he  neglected  to  do.  In  commenting 
on  Calye's  Case,  8  Co.  32,  and  the  language  of  the  old  writ, 
Lord  Ellenborough  is  reported  to  have  said :  ' '  There  can  be  no 
doubt,  also,  that  there  may  be  circumstances,  as  if  the  guest  by 
his  own  neglect  induces  the  loss,  or  himself  introduces  the  per- 
son who  purloins  the  goods,  which  form  an  exception  to  the 
general  liability,  as  not  coming  within  the  words  pro  defectu  hos- 
pitatoris,  and  under  such  circumstances  the  plaintiff  shall  not 
complain  of  the  loss. "  And  Le  Blanc,  J.,  in  the  same  case,  says : 
"We  must  take  the  facts  from  the  report,  and  also  that  the  judge 
stated  to  the  jury  that  the  innkeeper  was  responsible  to  his  guest 
for  the  safe  custody  of  his  goods,  but  that  the  guest  might  by  his 
own  misconduct  discharge  the  innkeeper  from  that  responsibil- 
ity." Here  the  general  responsibility  of  the  innkeeper  for  the 
safety  of  his  guest's  goods  is  clearly  conceded.  The  decision  is 
put  on  the  ground  of  misconduct  in  the  guest,  which  caused  the 
loss,  without  any  intimation  that  mere  want  of  negligence  in  the 
innkeeper  would  discharge  him.     Farnworth  v.   Packwood,   1 
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Stark,  249,  is  to  the  same  point  with  Burgess  v.  Kent,  4  Man.  & 
Sel.  306. 

In  Richmond  v. Smith, 8  Barn.&  Cress. 9,  Lord  Tenterden  says: 
**It  is  clear  that  at  common  law,  when  a  traveler  brings  goods 
to  an  inn,  the  landlord  is  responsible  for  them.  In  this  respect  I 
think  the  situation  of  the  landlord  was  precisely  analogous  to 
that  of  the  common  carrier;"  and  Bailey,  J.,  in  the  same  case, 
says :  "It  appears  to  me  that  an  innkeeper's  liability  very  close- 
ly resembles  that  of  a  common  carrier.  He  is  prima  facie  liable 
for  any  loss  not  occasioned  by  the  act  of  God  or  the  king's 
enemies,  although  he  may  be  exonerated  when  the  guest  choses 
to  have  the  goods  under  his  own  care. ' ' 

In  Kent  v.  Shuekard,  2  Barn.  &  Ad.  803,  Lord  Tenterden  is  re- 
ported to  have  used  the  following  language :  ' '  Innkeepers,  like 
common  carriers,  are  liable  by  the  custom  of  the  realm.  The 
principle  on  which  the  liability  of  an  innkeeper  for  the  loss  of 
the  goods  of  his  guest  is  founded  is,  both  by  the  civil  and  com- 
mon law,  to  compel  the  innkeeper  to  take  care  that  no  improper 
person  be  admitted  into  his  house,  and  to  prevent  collusion  be- 
tween him  and  other  persons.  In  the  Digest,  L.  4,  T.  9,  see.  1, 
after  stating  the  law  that  an  innkeeper  is  liable  for  the  goods 
of  his  guest,  it  is  said.  Nisi  Jioc  esset  statutum  materia  daretur 
cum  furibus  adversus  eos,  recipiunt,  cocundi." 

Armistead  v.  White,  6  Eng.  L.  &  Eq.  349,  was  an  action 
against  an  innkeeper,  and  the  judge  charged  the  jury  that  if  the 
owner  of  the  goods  was  guilty  of  gross  negligence,  the  inn- 
keeper was  discharged.  The  court  held  the  instructions  were 
sufficiently  favorable  to  the  plaintiff,  and  queried  whether  it  was 
necessary  that  the  negligence  of  the  plaintiff  should  be  gross,  to 
discharge  the  defendant.  It  is  not  easy  to  understand  why  the 
cause  should  have  been  left  to  the  jury  in  this  way,  if  the  doe- 
trine  of  the  prior  case  of  Dawson  v.  Chamney,  5  Ad.  &  El,,  N.  S., 
165,  had  been  recognized  for  law,  and  it  is  worthy  of  remark 
that  no  allusion  is  made  to  Dawson  v.  Chamney,  supra,  in  the 
report  of  Armistead  v.  White,  supra. 

In  Mason  v.  Thompson,  9  Pick.  280,  20  Am.  D.  471,  it  was  de- 
cided that  an  innkeeper  is  liable  for  the  loss  of  his  guest's  goods 
committed  to  his  care,  unless  the  loss  is  caused  by  the  act  of 
God  or  the  common  enemy,  or  by  the  fault  of  the  guest.    And 
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Wilde,  J.,  in  delivering  the  opinion  of  the  court,  says  that  this 
rule  may  undoubtedly  in  some  cases  subject  the  innkeeper  to 
loss  without  any  negligence  or  default  on  his  part;  that  inn- 
keepers as  well  as  common  carriers  are  regarded  as  insurers  of 
property  committed  to  their  care,  and  are  bound  to  make  resti- 
tution for  any  loss  or  injury  not  caused  by  the  act  of  God  or  the 
common  enemy,  or  the  neglect  or  fault  of  the  owner.  And  it 
was  decided  in  Washburn  v.  Jones,  14  Barb.  193,  that  an  inn- 
keeper is  liable  for  all  losses  and  damages  happening,  even  with- 
out his  default,  excepting  such  as  are  caused  by  inevitable  ac- 
cident or  the  public  enemy. 

The  question  was  very  fully  and  ably  discussed  in  the  recent 
case  of  Shaw  v.  Berry,  31  Me.  478  [52  Am.  Dec.  628],  and  the 
court  there  came  to  the  conclusion  that  to  discharge  an  inn- 
keeper from  liability  for  the  loss  of  goods  in  his  charge  it  is 
not  sufficient  for  him  to  show  that  the  loss  did  not  happen  by 
his  neglect  or  default,  but  that  he  must  go  further  and  show  that 
it  happened  by  the  fault,  direct  or  indirect,  of  the  owner. 

The  leading  case  on  this  subject  is  Calye's  Case,  8  Co.  32,  a, 
in  which  the  point  resolved  was,  that  if  a  horse  is  put  out  to  pas- 
ture at  the  request  of  the  owner  by  an  innkeeper,  and  is  stolen, 
the  innkeeper  is  not  liable,  because  the  horse,  not  being  mfra 
hospitium,  is  not  in  the  charge  and  custody  of  the  innkeeper  as 
such,  and  his  liability  as  an  innkeeper  does  not  attach.  The  re- 
port cites  the  words  of  the  old  writ,  and  states  that  by  it  all  the 
cases  concerning  hostlers  may  be  decided.  The  part  of  the  writ 
which  bore  on  the  point  resolved  was  that  which  limits  the  lia- 
bility of  the  innkeeper,  by  the  custom  of  the  realm,  to  goods  of 
the  guest  infra  hospitium;  and  in  commenting  on  the  language 
of  the  writ,  the  reporter  says  that  "the  innkeeper  shall  not  be 
charged  unless  there  be  a  default  in  him  or  his  servants  in  the 
well  and  safe-keeping  and  custody  of  the  guest's  goods  within 
his  common  inn ;  for  the  innkeeper  is  bound  in  law  to  keep  them 
safe  there,  without  any  stealing  or  purloining,  but  he  ought  to 
keep  his  goods  and  chattels  there  in  safety."  Considering  the 
connection  of  these  remarks  with  the  point  resolved  in  the  case, 
we  think  they  could  not  have  been  intended  to  lay  down  any 
rule  defining  the  extent  of  the  innkeeper's  liability  for  goods  in 


266  EXCEPTIONAL    BAILEES    CONSIDERED. 

his  custody  as  such,  but  merely  to  state  that  his  liability  was 
confined  to  goods  deposited  in  the  inn. 

The  ease  then  proceeds  to  state  an  exception  to  the  rule  that 
the  goods  within  the  common  inn  the  innkeeper  ought  to  keep  in 
safety,  to  wit,  that  if  the  goods  are  stolen  by  one  whom  the  guest 
brings  with  him,  the  innkeeper  is  not  liable,  for  then  the  fault  is 
the  guest's.  There  is  no  statement  in  the  report  that  actual  neg- 
ligence is  necessary  to  charge  the  innkeeper,  or  that  he  can  dis- 
charge himself  by  showing  that  the  goods  were  not  lost  by  his 
actual  negligence. 

The  language  of  the  old  writ  has  sometimes  been  made  the 
ground  of  an  inference  that  there  must  be  actual  negligence  to 
charge  an  innkeeper.  The  writ  recites,  "that  by  the  custom  of 
the  realm,  innkeepers  are  bound  to  keep  the  goods  of  their  guests 
within  their  common  inn,  without  subtraction  or  loss,  night  and 
day,  ita  quod  pro  defedu  hujus  modi  Jiospitatorum  sed  servi- 
entium  suorum" — no  damage  shall  in  any  manner  befall  such 
guest.  The  innkeeper  is  bound  to  keep  the  goods  of  his  guest  so 
that  no  damage  happen  by  his  default  or  that  of  his  servants. 
The  argument  is,  that  the  term  pro  defectu  implies  actual  fault 
and  negligence.  But  the  innkeeper  is  sued  for  neglecting  to  per- 
form his  legal  duty;  and  the  question  occurs.  What  is  the  duty 
which  the  law  and  the  custom  of  the  realm  imposes  on  him?  If 
the  law  holds  him  to  keep  the  goods  of  his  guest  at  all  events,  ex- 
cept in  case  where  the  loss  happens  by  the  act  of  God  or  the 
public  enemy,  or  by  the  fault  of  the  guest,  then  if  the  goods  are 
lost  by  mere  accident,  or  by  robbery,  without  any  want  of  actual 
care  on  his  part,  the  innkeeper  has  still  failed  to  perform  his 
legal  obligation,  and  the  goods  are  lost  by  his  neglect  and  failure 
to  perform  the  duty  which  the  law  imposes.  The  law,  in  such 
ease,  charges  the  innkeeper  with  the  duty  of  keeping  the  goods 
safely,  and  imputes  to  him  the  fault,  if  they  are  lost  or  damaged. 

In  this  view  of  their  meaning  these  words  of  the  writ  are  by  no 
means  idle  and  unmeaning,  because  the  innkeeper  is  not  in  all 
cases  liable  for  the  loss  of  goods  intrusted  to  his  care.  The  loss 
may  happen  by  the  act  of  God,  by  the  public  enemy,  or  by  the 
fault  of  the  owner,  and  in  that  case  the  damage  does  not 
happen  by  the  default  of  the  innkeeper.  If  the  declaration 
should  merely  allege  that  the  goods  were  lost  or  damaged,  with- 


m 


SIBLEY     V.     ALDRICH.  267 

out  averring  that  the  loss  or  damage  happened  by  default  of  the 
innkeeper  or  his  servants,  it  is  apprehended  that  it  would  be  sub- 
stantially defective,  and  bad  on  demurrer,  on  the  strictest  rule 
which  has  been  applied  to  the  innkeeper's  liability. 

This  argument,  from  the  form  of  pleading,  might  be  urged 
with  equal  force  to  show  that  a  common  carrier  is  only  liable 
for  loss  that  happens  by  his  actual  negligence.  In  the  settled 
form  of  declaring  in  a  case  against  a  carrier,  it  is  alleged  that 
the  defendant,  "neglecting  his  duty  in  that  behalf,  did  not 
safely  and  securely  carry,"  etc.,  "but  so  negligently  and  im- 
properly conducted  himself  that  by  and  through  the  negligence, 
carelessness,  and  default  of  the  defendant,"  the  goods  were  lost 
or  damaged:  Angell  on  Carriers,  429,  note;  Raphael  v.  Pick- 
ford,  5  Man.  &  G.  551;  2  Ch.  PI.  271,  272. 

And  in  the  ancient  form  of  declaring  against  a  common  car- 
rier, the  custom  of  the  realm  is  alleged  to  be  that  "absque  sub- 
stractione,  amissione,  sen  spoliatione,  portare  tenentur,  ita  quod 
pro  defectu  dictorum  communium  postatorum,  seu  servienitum 
suorum  hujus  modi  bona  et  catalla,  eis  sic  ut  prefertur  delib- 
erata,  non  suit  perdita,  amissa,  seu  spoliata;"  and  in  assigning 
the  breach  it  was  alleged  that  "pro  defectu  bonae  custodiae 
ipsius  defendentis  et  servientium  suorum  perdita  et  amissa  fue- 
runt.'^ 

Three  different  rules  appear  to  be  laid  down  on  this  subject 
in  different  authorities. 

1.  That  the  innkeeper  is  prima  facie  liable  for  the  loss  of 
goods  in  his  charge ;  but  may  discharge  himself  by  showing  that 
the  goods  were  not  lost  by  his  negligence  or  default,  and  this  is 
the  ground  taken  by  the  defendant  in  the  present  case.  This 
view  of  the  law  is  sustained  by  Dawson  v.  Chamney,  5  Ad.  &  EL, 
N.  S.,  165,  and  by  Metcalf  v.  Hess,  14  111.  129. 

2.  That  the  innkeeper  is  discharged  by  showing  how  the  acci- 
dent happened  and  that  it  happened  by  inevitable  accident  or 
irresistible  force,  though  the  accident  might  not  amount  to  what 
the  law  denominates  the  act  of  God,  and  the  force  might  not  be 
the  power  of  a  public  enemy.  This  rule  is  countenanced  by 
Merritt  v.  Claghorn,  23  Vt.  177,  and  Kisten  v.  Hildebrand,  9  B. 
Mon.  72,  48  Am.  D.  416. 

3.  That  the  innkeeper  is  liable,  unless  the  loss  was  caused  by 
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the  act  of  God  or  the  public  enemy,  or  by  the  fault,  direct  op 
implied,  of  the  ^est.  This  rule  is  maintained  in  Burgess  v. 
Clements,  4  Mau.  &  Sel.  306;  Richmond  v.  Smith,  8  Barn.  & 
Cress.  9 ;  Famworth  v.  Packwood,  1  Stark.  249 ;  Kent  v.  Shuck- 
ard,  2  Bam.  &  Ad.  803 ;  Armistead  v.  White,  6  Eng.  L.  &  Eq. 
349 ;  Mason  v.  Thompson,  9  Pick.  280,  20  Am.  D.  471 ;  Shaw  v. 
Berry,  31  Me.  478,  52  Am.  Dec.  628. 

Of  text-writers,  Story,  though  with  hesitation,  goes  for  the 
first  rule.  Kent  states  the  third  rule  strongly,  and  Metcalf 
adopts  the  same,  and  the  civil  law  places  the  liability  of  the 
innkeeper  and  the  common  carrier  on  the  same  footing. 

It  is  somewhat  singular  that  on  a  practical  question,  which 
must  be  as  old  as  the  rudiments  of  the  law,  there  should  be 
found  at  this  day  such  diversity  of  opinion  and  decision.  It  is 
probably  owing  to  the  obscure  way  in  which  the  subject  is 
treated  in  the  report  of  Calye's  Case,  8  Co.  32,  and  the  different 
interpretations  which  have  been  put  on  that  case.  On  the 
whole,  we  think  that  the  better  rule  is  the  strict  one  as  laid  down 
in  the  elaborate  and  very  satisfactory  case  of  Shaw  v.  Berry, 
supra.  The  weight  of  authority  is  heavily  that  way,  and  the  pol- 
icy and  analogies  of  the  law  lead  to  the  same  conclusion. 

Judgment  on  tJie  verdict. 


CUTLER  V.  BONNEY. 
30  Mich.  259;  18  Am.  B.  127.     1874. 

Action  against  an  innkeeper  for  loss  due  to  fire.  Judgment 
for  defendants. 

Campbell,  J.  Plaintiffs  brought  suit  to  recover  the  value  of 
certain  horses,  a  wagon,  and  some  goods  destroyed  by  fire  in  the 
barn  of  defendants,  who  were  innkeepers.  It  is  found  by  the 
court  that  there  was  no  fault  or  negligence  in  defendants  or  their 
servants,  the  fire  which  destroyed  the  barn  and  its  contents  hav- 
ing been  either  accidental  or  incidental,  and  taking  from  an 
alley  or  public  way  outside.  No  question  arises  upon  anything 
except  the  obligation  of  innkeepers  to  respond  to  their  guests 
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for  property  thus  destroyed  without  negligence.  It  is  admitted 
that  the  property  was  in  the  custody  of  defendants  in  that  ca- 
pacity. 

It  is  unfortunate  that  upon  this  subject  there  is  some  confu- 
sion, arising  from  the  loose  dicta  in  which  many  courts  have 
indulged,  when  dealing  with  cases  involving  the  liability  of  inn- 
keepers. It  is  unsafe  to  give  any  force  to  such  remarks  beyond 
the  analogies  of  the  cases  in  which  they  are  found.  Upon  all 
questions  not  decided  by  recognized  and  accepted  precedents, 
we  can  only  rest  upon  the  ancient  maxims  of  the  common  law. 

In  order  to  hold  a  bailee  liable  for  that  which  is  in  no  respect 
to  be  imputed  either  to  his  own  negligence,  or  to  that  of  persons 
for  whom  he  is  responsible,  there  should  be  found  clear  author- 
ity. The  common  law  has  declared  this  liability  against  one 
class  of  bailees,  and  has  made  common  carriers  responsible  for 
all  losses  not  caused  by  public  enemies,  or  some  casualty  in  no 
way  arising  out  of  human  action.  It  is  claimed  by  plaintiffs 
that  in  this  respect  common  carriers  and  innkeepers  stand  on 
precisely  the  same  footing;  and  it  is  not  claimed  that  defend- 
ants can  be  made  liable  in  the  present  case  on  any  narrower 
ground. 

There  are  many  cases  in  which  it  has  been  said  by  judges  that 
the  liability  is  not  distinguishable.  Most  of  these  have  been  col- 
lected in  the  notes  of  Mr.  Holmes  to  the  last  edition  of  Kent's 
Commentaries. — 2  Kent,  596.  But,  except  in  the  decisions  to  be 
especially  referred  to  hereafter,  there  is  nothing  in  the  facts  of 
any  authority  which  we  have  discovered,  which  called  for  any 
such  remark,  or  which  would  justify  the  enforcement  of  a  lia- 
bility for  such  a  loss  as  the  present. 

With  one  or  two  exceptions  the  cases  referred  to  have  arisen 
from  thefts  or  unexplained  losses  of  property,  while  it  was  with- 
in the  legal  custody  or  protection  of  the  innkeeper.  The  rule 
actually  applied  in  all  of  these  cases  has  been  that  all  such  losses 
were  presumably  due  to  the  neglect  of  the  innkeeper.  Generally, 
and  perhaps  universally,  he  has  been  held  to  an  absolute  respon- 
sibility for  all  thefts  from  within,  or  unexplained,  whether  com- 
mitted by  guests,  servants,  or  strangers.  But  he  has  quite  as 
uniformly  been  discharged,  by  any  negligence  of  the  guest  con- 
ducing to  the  injury,  and  he  has  not  been  held  for  acts  done  by 
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the  servants  of  guests,  or  by  those  whom  they  have  admitted 
into  their  rooms.  And  in  many  eases  he  has  been  held  dis- 
charged where  the  guest  has  exercised  any  special  control  over 
his  property.  The  general  principle  seems  to  be  that  the  inn- 
keeper guarantees  the  good  conduct  of  all  persons  whom  he  ad- 
mits under  his  roof,  provided  his  guests  are  themselves  guilty 
of  no  negligence  to  forfeit  the  guarantee. 

Beyond  this,  we  have  found  no  decided  case  anywhere.  We 
have  found  no  decision  holding  innkeepers  liable  for  losses  by 
purely  accidental  casualties,  or  from  riots,  or  acts  of  force  from 
without,  such  as  have  been  from  the  beginning  excepted  by  the 
text  writers.  These  writers,  or  at  least  such  of  them  as  are  of 
recognized  authority,  have  drawn  a  line  between  carriers  and 
innkeepers,  resting  on  the  distinction  between  absolute  and  quali- 
fied responsibility.  And  none  of  the  accepted  writers  have 
found  any  authority  for  disregarding  this  distinction.  The  two 
classes  of  bailees  have  been  kept  carefully  separate. 

Judge  Story  makes  this  very  clear  in  his  Treatise  on  Bail- 
ments, §  472,  where  he  refers  to  authorities  which  we  think  sus- 
tain him.  Dawson  v.  Chamney,  5  Q.  B.  164,  is  directly  in  point, 
and  the  language  of  the  older  decisions  there  referred  to  ex- 
cludes the  extreme  measure  of  liability.  Chancellor  Kent  is 
equally  explicit  that  the  liability  does  not  extend  to  robbery  or 
inevitable  casualty.  2  Kent's  Com.  593.  The  Roman  law,  to 
which  both  of  them  refer,  included  fire  under  this  head.  The 
French  law  excludes  liability  for  wrongs  from  without.  Ferriere 
Die,  '  *  Aubergistes ; "  Story  on  Bailm.,  §  465. 

But  all  the  modern  authorities  profess  to  take  their  departure 
form  Calye's  Case,  8  Co.  32.  The  case  declares  that  the  original 
writ  quoted  in  it,  and  found  in  Fitzherbert's  N.  B.  94  B.,  con- 
tains the  whole  ground  of  the  common  law.  Analyzing  the  writ, 
the  fourth  heading  is  made  to  refer  to  the  ground  of  liability 
as  the  default  of  the  innkeeper,  **by  which  it  appears  that  the 
innholder  shall  not  be  charged,  unless  there  be  a  default  in  him 
or  his  servants,  in  the  well  and  safe-keeping  and  custody  of 
their  guests,  goods  and  chattels  within  his  common  inn."  The 
language  in  Fitzherbert  is  ''so  that  by  the  default  of  them, 
the  innkeepers  or  their  servants,  no  damage  may  come  in  any 
manner  to  their  guests."    Among  the  defenses  given  by  Saun- 
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ders  is  that  "defendant  may  show  that  his  house  was  broken 
open,  and  a  forcible  robbery  of  them  committed  by  thieves." 
2  Saund.  PI.  &  E.  217.  And  the  liability  of  innkeepers  for  the 
acts  of  others  is  put  by  Blackstone  on  the  ground  that  they  were 
bound  to  prevent  misconduct  by  those  under  their  control.  1  Bl, 
430.  Accidental  fire  stands  on  quite  as  strong  grounds  of  ex- 
emption as  other  mishaps. 

The  common  law  has  in  some  things  been  modified  by  decisions, 
but  it  is  contrary  to  law  to  follow  dicta  made  in  cases  calling  for 
no  departure  from  the  old  law.  It  would  be  a  manifest  innova- 
tion to  create  a  liability  where  no  possible  default  exists,  and  to 
sustain  such  an  innovation,  there  ought  to  be  both  reason  and 
authority.  "We  can  not  object  to  follow  settled  law  on  our  own 
views  of  what  policy  ought  to  make  it.  But  we  are  not  prepared 
to  assume  there  is  any  policy  which  will  compel  persons  who  are 
in  no  wise  in  fault  to  respond  in  damages,  where  the  law  is  not 
clear  against  them.  And  the  authorities  directly  in  point  on 
losses  by  fire  are  not  numerous,  and  do  not,  in  our  judgment, 
call  for  any  such  consequences. 

The  doctrine  imposing  such  a  liability  may  be  said  to  rest  en- 
tirely on  what  was  said  by  Justice  Porter  in  Hulett  v.  Swift,  33 
N.  Y.  571,  88  Am.  D.  405.  In  that  case  the  subject  is  discussed 
at  some  length,  and  with  much  ability.  But  no  foundation  is 
shown  there  for  the  doctrine  asserted,  beyond  remarks  which  arc 
confusedly  opposed  to  the  text-books,  and  which  were  foreign 
to  what  was  actually  decided  in  the  cases  where  they  are  found. 
The  whole  opinion  of  the  learned  judge  is  open  to  the  same  criti- 
cism; as  he  himself  declares  the  point  discussed  did  not  really 
arise,  inasmuch  as  no  proof  was  introduced  changing  the  pre- 
sumption raised  by  law  against  the  defendant.  The  opinion  was 
not  unanimous,  and  the  dissent  of  Judge  Denio  would  detract 
much  from  its  force,  even  if  it  had  been  pertinent  to  the  facts. 

Opposed  to  this  is  the  case  of  Merritt  v.  Claghom,  23  Vt.  177, 
in  which  Judge  Redfield,  delivering  the  opinion  of  the  court, 
reached  the  conclusion  that  where  there  was  no  negligence  there 
was  no  responsibility  for  loss  by  fire.  This  opinion  is  an  able 
one,  and  was  not  given  beyond  the  facts.  It  has  been  both  ap- 
proved and  criticised,  but  xio  occasion  has  heretofore  arisen  to 
consider  its  correctness  upon  similar  facts.     Vance  v.  Throck- 
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morton,  5  Bush  (Ky.),  42,  96  Am.  D.  327,  is  to  the  same  effect, 
but  there,  too,  the  decision  might  have  rested  on  other  grounds, 
and  its  authority  is  therefore  diminished. 

We  regard  the  decision  in  Vermont  as  reasonable,  and  as  with- 
in the  fair  meaning  of  the  common-law  rule.  "We  think  the  Cir- 
cuit Court  was  right  in  taking  the  same  view. 

The  judgment  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 

Judgment  affirmed. 


II.  Postm/isters* 

FORD  V.  PARKER. 

4  Ohio  St.  576.     1855. 

Petition  in  error,  to  reverse  the  judgment  of  the  district 
court  in  Hancock  county. 

The  case  appears  in  the  opinion  of  the  court. 

Kennon,  J.  The  case  was  originally  brought  by  Philip  Ford, 
in  the  court  of  common  pleas  of  Hancock  county,  against  Par- 
ker, to  recover  seventy-five  dollars,  the  value  of  bank-notes. 

The  petition  stated  that  Parker  was  postmaster  at  Findlay, 
in  Hancock  county;  that  the  plaintiff  had  inclosed  in  a  letter 
seventy-five  dollars,  directed  the  letter  to  John  Ford,  Findlay, 
Ohio,  and  mailed  the  same  at  Piekerington,  Ohio ;  that  the  letter 
was  received  at  the  post-office  at  Findlay,  Ohio,  on  the  14th 
day  of  August,  1853 ;  that  John  Ford  called  at  the  post-office  soon 
after  the  day  of  the  receipt  of  said  letter  at  the  office,  and  de- 
manded said  letter  containing  said  money,  but  the  same  was  not 
delivered  to  him ;  that  the  money  belonged  to  the  plaintiff,  and 
that,  by  the  negligence  and  carelessness  of  the  said  Parker,  the 
said  plaintiff  lost  the  seventy-five  dollars.  The  defendant 
pleaded  that  he  had  no  knowledge  of  the  letter,  and  that  it  was 
not  lost  through  his  negligence. 

On  the  trial  of  the  case  in  the  district  court,  the  plaintiff  of- 
fered to  prove  certain  matters,  which,  being  objected  to  by  the 

*  See  Sees.  710-712,  Vol.  5.  Cyclopedia  of  Law, 
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defendant,  the  court  sustained  the  objections  and  ruled  out  the 
testimony ;  and  the  plaintiff  having  rested  his  case,  on  motion  of 
the  defendant,  it  was  ordered  that  the  plaintiff  become  non- 
suit, and  judgment  was  rendered  against  him  for  costs. 

A  bill  of  exceptions  was  taken  to  the  rulings  of  the  court, 
from  which  it  appears  that  the  testimony  of  the  plaintiff  tended 
to  prove,  that  the  letter  containing  the  $75  was  duly  mailed 
at  the  post-office  at  Pickerington,  in  Fairfield  county,  directed 
to  John  Ford,  ' '  Findlay,  Ohio ; ' '  that  the  letter  reached  the  post- 
office  at  Findlay,  and  was  lost;  that  John  Ford,  to  whom  the 
same  was  directed,  called  once  a  week  for  mail-matter  at  the 
post-office  at  Findlay,  but  did  not  receive  the  letter;  and  that 
the  money  belonged  to  the  plaintiff  at  the  time  of  the  loss. 

The  plaintiff  asked  a  witness  on  the  stand  in  what  manner 
the  post-office  at  Findlay  was  kept  at  the  time  of  the  loss ;  which 
question  was  objected  to  by  defendant's  counsel,  and  the  ob- 
jection sustained  by  the  court.  The  plaintiff  then  offered  to 
prove  that  the  post-office,  at  the  time  of  the  loss,  was  kept  in  a 
variety  store,  without  any  separation  between  the  letter-boxes 
and  the  goods  on  the  shelves,  and  that  all  the  clerks  and  the 
servants  in  said  store  had  free  and  unobstructed  access  to  the 
letters  and  mail-matter  in  the  office;  which  being  objected  to  by 
defendant's  counsel,  the  objection  was  sustained  by  the  court, 
and  the  evidence  not  permitted  to  go  to  the  jury. 

Other  questions  were  also  asked,  objected  to,  and  the  objec- 
tions sustained. 

The  real  question  in  the  case  was,  whether  the  money  was 
lost  through  the  carelessness  and  negligence  of  the  post-office. 
The  testimony  tended  to  prove  every  other  fact  in  the  case  neces- 
sary to  the  plaintiff's  right  of  recovery.  Indeed,  the  answer  put 
in  issue  no  other  fact.  It  was  denied  by  the  answer  that  the 
letter  was  lost  by  the  negligence  of  the  defendant,  and  it  was 
aJso  denied  that  the  defendant  had  any  knowledge  of  the  letter ; 
but  all  other  facts  in  the  petition  were  admitted  to  be  true  by 
not  being  denied. 

The  testimony  tended  to  prove  that  the  letter  was  lost,  and 
lost  after  it  reached  the  post-office  kept  by  the  defendant.  Was 
it  lost  by  his  carelessness  or  negligence?  We  do  not  say  that 
the  mere  loss,  under  such  circumstances,  was  evidence  of  the 
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negligence  of  the  defendant  sufficient  to  throw  the  burden  of 
proof  on  him  that  it  was  not  lost  by  his  negligence ;  but  we  are 
of  opinion  that  the  plaintiff  ought  to  have  been  permitted  to 
prove  how  the  office  was  kept,  its  exposed  position,  and  the 
probability  arising  therefrom  that  the  loss  was  the  consequence 
of  such  exposure.  At  any  rate,  it  was  proper  for  the  jury  to 
know  how  the  office  was  kept ;  whether  carefully  or  negligently ; 
whether  it  was  open  and  free  of  access  to  strangers,  or  other- 
wise. And  the  jury  should  have  been  permitted  to  determine 
the  fact,  whether  the  exposed  situation  of  the  letter-boxes  was, 
or  was  not,  the  cause  of  the  loss  of  the  letter. 

We  think  the  district  court  erred  in  ruling  out  the  testimony. 
But  it  is  claimed  by  defendant,  that  neither  the  common  pleas 
nor  district  court  had  jurisdiction  of  the  case,  because  the 
original  claim  was  within  the  jurisdiction  of  a  justice  of  the 
peace,  being  only  $75.  The  statute  provides  that  justices  of 
the  peace  shall  not  have  jurisdiction  of  actions  against  justices 
of  the  peace,  or  other  officers,  for  misconduct  in  office.  This 
was  an  action  against  a  postmaster  for  misconduct  in  office,  and 
we  think  the  language  of  the  statute  includes  postmasters,  and 
that  therefore  the  action  was  properly  brought  in  the  court  of 
common  pleas. 

Upon  the  whole  the  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  to  that  court  for  further  pro- 
ceedings. 


III.     Private  or  Special  Carriers  Considered* 

SAIVBIS  V.  STEWART  &  McKIBBEN. 
20  Ohio,  70.     1851. 

Error  to  the  court  of  common  pleas  of  Brown  county. 

The  proceeding,  in  that  court,  was  an  action  on  the  case, 
brought  by  the  defendants  in  error,  Stewart  and  McKibben, 
against  Levi  Samms,  to  recover  the  value  of  a  box  of  goods, 
delivered  by  them  to  him,  to  be  carried  in  his  wagon  from  Cin- 

*  See  Sees.  713-715,  Vol.  5,  Cyclopedia  of  Law. 
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cinnati  to  New  Hope,  in  Brown  county,  which  goods  were  stolen 
from  the  wagon  on  their  way.  The  record  presents  a  very 
meager  statement  of  the  evidence  in  the  court  below.  The  bill 
of  exceptions  contains  the  charge  of  the  court  to  the  jury,  which 
was  reduced  to  writing  by  the  judge,  and  in  which  the  evidence, 
with  the  charge  of  the  court  upon  it,  is  presented  as  follows: 
"According  to  the  uncontradicted  testimony  in  this  case,  the 
merchants  of  New  Hope  usually  procure  their  goods  from  Cin- 
cinnati, the  usual  mode  of  carriage  is  by  return  market-wagons. 
Very  few  goods  are  carried  to  New  Hope  by  any  other  mode  of 
conveyance.  The  defendant  has,  according  to  the  testimony 
of  Whiting,  for  twelve  or  thirteen  years;  and  according  to  the 
testimony  of  Fox  for  nearly  twenty  years,  been  engaged  in  car- 
rying marketing  from  New  Hope  and  that  neighborhood  to 
Cincinnati,  and  bringing  goods  from  Cincinnati  to  New  Hope; 
and  he,  when  about  going  to  Cincinnati  with  marketing,  fre- 
quently asked  the  merchants  of  New  Hope  for  return  loads  of 
goods.  If  you  find  from  the  testimony  that  the  defendant  has 
been  so  engaged  for  several  years,  he  should  be  held  responsible 
as  a  common  carrier,  although  he  was  a  farmer,  and  carrying 
not  his  principal  business."  A  verdict  and  judgment  having 
been  rendered  in  the  court  below  against  the  defendant  below, 
he  now  prosecutes  this  writ  of  error.  The  principal  error  re- 
lied on,  and  upon  which  the  decision  of  the  court  is  made,  are, 
that  the  court  erred  in  their  charge  to  the  jury,  and  in  over- 
ruling motion  for  new  trial. 

CAiiDWELL,  J.  The  principal  assignment  of  error  and  the  only 
one  which  we  think  it  necessary  to  consider,  presents  the  simple 
question,  whether  Samms,  from  the  facts  disclosed  in  the  bill  of 
exceptions,  is  to  be  regarded  as  a  common  carrier.  As  to  who 
are  to  be  deemed  common  carriers  and  who  not,  the  rules  of  dis- 
crimination are  thus  laid  down  in  Story  on  Bailment,  sec.  495. 
"It  is  not  (as  we  have  seen)  every  person  who  undertakes 
to  carry  goods  for  hire,  that  is  deemed  a  common  carrier.  A 
private  person  may  contract  with  another  for  the  carriage  of  his 
goods,  and  incur  no  responsibility  beyond  that  of  an  ordinary 
bailee  for  hire,  that  is  to  say,  the  responsibility  of  ordinary 
diligence.  To  bring  a  person  within  the  description  of  a  com- 
mon carrier,  he  must  exercise  it  as  a  public  employment;    he 
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must  undertake  to  carry  goods  for  persons  generally;  and  he 
must  hold  himself  out  as  ready  to  engage  in  the  transportation 
of  goods  for  hire,  as  a  business,  not  as  a  casual  occupation." 
The  same  doctrine  is  substantially  laid  down  by  Chancellor 
Kent.  2  Kent's  Com.  597,  598.  The  case  of  Sheldon  v.  Robin- 
son, 7  New  Hampshire,  157,  is  a  case  bearing  a  very  close 
analogy  to  the  one  now  before  the  court.  In  that  case  it  was 
proved  of  the  defendant  (who  was  sought  to  be  charged  as  a 
common  carrier  for  a  package  of  money  that  had  been  entrusted 
to  him  to  carry  for  hire),  that  he  was  a  stage  driver  for  a  com- 
pany who  run  a  line  of  stages  between  Boston  and  Portsmouth ; 
that  he  was  constantly  in  the  habit  of  carrying  packages  of 
money  for  hire,  from  one  place  to  the  other,  for  all  persons 
who  chose  to  employ  him.  The  court  in  that  ease  decided  that 
the  evidence  did  not  make  the  defendant  a  common  carrier, 
inasmuch  as  it  did  not  show  that  that  was  his  public  employ- 
ment, and  that  he  undertook  to  carry  money  and  goods  gener- 
ally ;  although  it  did  show  that  he  had  taken  all  that  was  offered 
to  him.  The  case  of  Hennel  &  Short  v.  Pettijohn,  2  Harrington, 
48,  is  a  decision  to  the  same  effect.  We  think  it  will  be  found 
in  most  of  the  cases,  where  the  question  has  arisen,  that  a  clear 
distinction  has  been  kept  up  between  such  persons  as  hold  them- 
selves out  to  the  world  as  engaged  to  carry  goods  generally,  and 
at  all  times,  and  those  who  may  occasionally,  or  in  a  single  in- 
stance, undertake  to  carry  for  hire. 

The  common  carrier  is  regarded,  in  some  respects,  as  a  public 
employee;  he  has  held  himself  out  to  the  world  as  such,  and 
hence  he  is  required  to  carry  all  that  may  be  offered  to  him, 
provided  a  reasonable  compensation  be  tendered,  and  if  he 
refuse,  when  he  has  the  convenience  to  carry,  he  will  be  liable  to 
an  action  for  such  refusal.  The  reason  of  his  being  held  to  such 
rigid  responsibility,  in  case  the  goods  be  lost,  arises  from  his 
public  character.  Having  placed  himself  in  the  channels  of 
commerce,  and  undertaken  to  carry  for  the  community  gen- 
erally, he  necessarily  has  entrusted  to  his  care  the  goods  of  those 
who  can  have  no  personal  knowledge  of  his  character,  and  who 
have  not  the  power  to  make  any  special  contracts  with  him.  And 
were  it  not  for  these  and  similar  considerations,  we  see  no  jus- 
tice in  holding  a  person  who  engages  to  carry  goods  to  any  more 
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rigid  responsibility  for  the  loss  of  the  goods,  than  any  other 
bailee  for  hire.  The  general  rule  in  reference  to  a  bailee  for 
hire — that  he  is  only  answerable  for  the  loss  of  the  goods  where 
he  has  been  wanting  in  ordinary  care  and  diligence — is  in  most 
cases  a  reasonable  and  just  one,  and  is  only  departed  from  in 
the  ease  of  a  common  carrier,  on  account  of  the  peculiar  relation 
that  he  has  assumed  to  the  community.  Now  we  see  no  reason 
why  the  law  applicable  to  a  common  carrier  should  be  applied 
to  a  farmer  who  makes  a  personal  application  to  a  merchant  for 
a  load  of  goods,  on  his  return  trip  from  market.  The  merchant 
has  it  in  his  power  to  make  such  special  bargain  as  he  chooses, 
as  to  what  shall  be  the  liability  of  the  farmer  in  ease  the  goods 
are  lost.  The  farmer  has  assumed  no  character  to  the  community 
entitling  him  to  peculiar  confidence  and  the  merchant  is  left,  as 
in  ordinary  cases,  to  an  inquiry  as  to  his  character  and  quali- 
fications. Nor  do  we  suppose  it  would  make  any  difference  how 
many  applications  of  this  kind  had  been  made  by  the  party  thus 
carrying,  or  to  how  many  different  persons  they  may  have  been 
made — they  would  still  remain  so  many  special  and  individual 
transactions. 

In  the  case  before  us,  as  will  be  seen  above,  it  is  merely  stated 
that  the  defendant,  for  a  number  of  years,  had  been  engaged  in 
carrying  marketing  from  New  Hope  and  that  neighborhood,  to 
Cincinnati,  and  bringing  goods  from  Cincinnati  to  New  Hope, 
and  that  when  about  going  to  Cincinnati  with  marketing,  he 
frequently  asked  the  merchants  of  New  Hope  for  return  loads 
of  goods.  That  court  charged  the  jury  that  if  they  found  these 
facts  to  exist  they  should  hold  the  defendant  liable  as  a  common 
carrier,  although  he  might  be  a  farmer,  and  carrying  not  his 
regular  business.  In  this  we  think  the  court  of  common  pleas 
erred.  There  is  nothing  in  this  state  of  facts  to  show  that  the 
business  of  the  defendant  was  that  of  a  common  carrier,  or  that 
he  held  himself  out  to  the  world  as  such.  It  is  not  stated  to 
whom  the  marketing  and  the  goods  that  the  defendant  was  in 
the  habit  of  carrying  belonged;  we  presume,  however,  that  the 
goods  belonged  to  the  merchants  of  New  Hope  and  the  neighbor- 
hood. This  carrying,  however,  was  only  what  every  farmer 
would  like  to  do,  to  earn  something  by  getting  a  back  load.  Nor 
do  we  think  that  his  frequently  applying  to  the  merchants  of 
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New  Hope  for  a  back  load,  at  all  alters  the  ease.  This  was  merely 
offering  his  services  to  the  few  merchants  that  resided  in  the 
village,  and  was  not  an  offer  to  do  business  for  the  public  gen- 
erally. 

"We  have  been  referred  to  the  case  of  Gordon  v.  Hutchinson, 
1  Watts  &  Serg.  285,  on  the  authority  of  which  it  is  said  the 
court  of  common  pleas  acted  in  making  their  decision.  That  case, 
we  think,  sustains  the  ruling  of  the  common  pleas ;  but  we  think 
it  opposed  tx)  the  current  of  authority  on  the  subject. 

The  judgment  of  the  common  pleas  will  be  reversed,  and  the 
case  remanded  for  further  proceedings. 


Public  or  Common  Carriers  Considered — Definition  of  a  Com- 
mon Carrier* 

FISH  V.  CHAPMAN, 
2  Ga.  349;   46  Am.  D.  393.    1847. 

Auction  on  a  special  contract  of  marriage. 

By  Court,  Nisbet,  J.  The  plaintiff  in  error,  William  Fish, 
received  at  the  then  head  of  the  Central  Railroad  from  the  agent 
of  transportation  on  that  road,  certain  packages  of  goods  belong- 
ing to  the  defendants  in  error.  Chapman  &  Ross,  which  by  a 
special  contract  he  promised  to  deliver  in  good  order  and  con- 
dition at  Macon,  unavoidable  accidents  only  excepted.  In  at- 
tempting to  cross  a  stream  his  wagon  was  upset  and  the  goods 
damaged.  Chapman  &  Ross  brought  suit  against  him  to  recover 
the  loss  sustained  by  the  injury  done  to  the  goods.  A  number 
of  points  are  made  in  the  assignment,  and  some  of  them  of  great 
practical  importance  in  this  community.  They  grow  out  of  the 
construction  which  the  court  below  put  upon  the  contract  for 
the  carrying  of  these  goods  above  recited.  I  shall  not  consider 
each  point  separately,  believing  that  all  of  them  will  be  discussed 
and  decided  in  those  which  I  shall  particularly  notice. 

The  court  below  decided  that  the  plaintiff  in  error  under  his 

*  See  Sees.  716-742,  Vol.  5,  Cyclopedia  of  Law. 
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contract  with  Chapman  &  Ross  was  a  common  carrier,  to  which 
opinion  he  excepts.  The  evidence  upon  this  point  is  the  con- 
tract and  nothing  more.  It  does  not  appear  that  carrying  was 
his  habitual  business;  all  that  does  appear  from  the  record  is, 
that  he  undertook  upon  a  special  contract,  and  upon  this  occa- 
sion, to  haul  on  his  own  wagon  for  a  compensation  specified,  the 
goods  of  the  defendants  from  the  then  terminus  of  the  Central 
Railroad  to  the  city  of  Macon.  Does  such  an  undertaking  make 
him  a  common  carrier  ?  That  is  the  question,  and  we  are  inclined 
to  answer  it  in  the  negative.  A  common  carrier  is  one  who  un- 
dertakes to  transport  from  place  to  place  for  hire,  the  goods  of 
such  persons  as  think  fit  to  employ  him.  Such  is  a  proprietor 
of  wagons,  barges,  lighters,  merchant  ships,  or  other  instruments 
for  the  public  conveyance  of  goods.  See  Mr.  Smith's  able  com- 
mentary on  the  case  of  Coggs  v.  Bernard,  1  Smith's  Lead.  Cas. 
369,  7th  Am.  ed. ;  Forward  v.  Pittard,  1  T.  R.  27 ;  Morse  v.  Slue, 
2  Lev.  69;  S.  C,  1  Vent.  190;  S.  C,  Id.  238;  Rich  v.  Kneeland, 
Cro.  Jac.  330 ;  Maving  v.  Todd,  1  Stark.  72 ;  Brooke  v.  Pickwick, 
4  Bing.  218;  Railway  companies  are  common  carriers:  Palmer 
V.  Grand  Junction  Railway  Co.,  4  Mee.  &  W.  749. 

"Common  carriers  (says  Chancellor  Kent)  undertake  gener- 
ally and  for  all  people  indifferently,  to  convey  goods  and  deliver 
them  at  a  place  appointed,  for  hire,  and  with  or  without  a  special 
agreement  as  to  price:"  2  Kent,  598.  "It  is  not  (says  Mr.  Jus- 
tice Story)  every  person  who  undertakes  to  carry  goods  for  hire, 
that  is  deemed  a  common  carrier.  A  private  person  may  con- 
tract with  another  for  the  carriage  of  his  goods  and  incur  no 
responsibility  beyond  that  of  an  ordinary  bailee  for  hire,  that 
is  to  say,  the  responsibility  of  ordinary  diligence.  To  bring  a 
person  under  the  description  of  a  common  carrier,  he  must  exer- 
cise it  as  a  public  employment ;  he  must  undertake  to  carry  goods 
for  persons  generally,  and  he  must  hold  himself  out  as  ready 
to  engage  in  the  transportation  of  goods  for  hire,  as  a  business 
and  not  as  a  casual  occupation  pro  hac  vice:"  Story  on  Bail., 
sec.  495.  A  common  carrier  is  bound  to  convey  the  goods  of  any 
person  offering  to  pay  hire,  unless  his  carriage  be  already  full, 
or  the  risk  sought  to  be  imposed  upon  him  extraordinary,  or  un- 
less the  goods  be  of  a  sort  which  he  can  not  convey  or  is  not  in 
the  habit  of  conveying:  Jackson  v.  Rogers,  2  Show.  327;  Riley  t. 
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Home,  5  Bing.  217 ;  Lane  v.  Cotton,  1  Ld.  Raym.  646 ;  Edwards 
V.  Sherratt,  1  East,  604 ;  Batson  v.  Donovan,  4  Barn.  &  Aid.  21 ; 
2  Kent,  598 ;  Elsee  v.  Gatward,  5  T.  R.  143 ;  Dwight  v.  Brewster, 
1  Pick,  50,  11  Am.  Dec.  133 ;  Jencks  v.  Coleman,  2  Sunrn.  221 ; 
Story  on  Bail.  322,  323 ;  Patton  v.  Magrath,  Dudley's  L.  and  Eq. 
159,  31  Am.  Dec.  552. 

It  will  be  seen  hereafter  we  hold  that  according  to  the  com- 
mon law,  as  of  force  in  this  country  in  1776,  a  common  carrier 
can  not  vary  or  limit  his  liability  by  notice  or  special  acceptance, 
and  shall  advert  to  this  subject  again.  For  the  present  we  state 
the  proposition  broadly,  that  he  is  in  the  nature  of  an  insurer 
of  the  goods  intrusted  to  his  care,  and  is  responsible  for  every 
injury  sustained  by  them  occasioned  by  any  means  whatever, 
except  only  the  act  of  God  and  the  king^s  enemies:  1  Inst.  89, 
Dale  V.  Hall,  1  Wils.  281 ;  Covington  v.  Willan,  Gow.  115 ;  Davis 
V.  Garrett,  6  Bing.  716 ;  2  Kent.  597 ;  Coggs  v.  Bernard,  2  Ld. 
Raym.  918 ;  Forward  v.  Pittard,  1  T.  R.  27 ;  Trent  Nav.  Co.  v. 
Wood,  3  Esp.  127 ;  Riley  v.  Home,  5  Bing.  217.  It  is  from  these 
definitions,  and  from  the  two  propositions  stated,  that  we  are  to 
determine  what  constitutes  a  person  a  common  carrier.  I  infer 
then  that  the  business  of  carrying  must  be  habitual  and  not 
casual.  An  occasional  undertaking  to  carry  goods  will  not  make 
a  person  a  common  carrier ;  if  it  did,  then  it  is  hard  to  determine 
who,  in  a  planting  and  commercial  community  like  ours,  is  not 
one ;  there  are  few  planters  in  our  own  state  owning  a  wagon  and 
team,  who  do  not  occasionally  contract  to  carry  goods.  It  would 
be  contrary  to  reason,  and  excessively  burdensome,  nay,  enorm- 
ously oppressive,  to  subject  a  man  to  the  responsibilities  of  a 
common  carrier,  who  might  once  a  year,  or  oftener  at  long  inter- 
vals, contract  to  haul  goods  from  one  point  in  the  state  to  an- 
other. Such  a  rule  would  be  exceedingly  inconvenient  to  the 
whole  community,  for  if  established,  it  might  become  difficult  in 
certain  districts  of  our  state  to  procure  transportation. 

The  undertaking  must  be  general  and  for  all  people  indiffer- 
ently. The  undertaking  may  be  evidenced  by  the  carrier's  own 
notice,  or  practically  by  a  series  of  acts,  by  his  known  habitual 
continuance  in  this  line  of  business.  He  must  thus  assume  to  be 
the  servant  of  the  public,  he  must  undertake  for  all  people.  A 
special  undertaking  for  one  man  does  not  make  a  wagoner,  or 
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anybody  else,  a  common  carrier.  I  am  very  well  aware  of  the 
importance  of  holding  wagoners  in  this  country  to  a  rigid  ac- 
countability; they  are  from  necessity  greatly  trusted,  valuable 
interests  are  committed  to  them,  and  they  are  always  of  the 
most  careful,  sober,  and  responsible  class  of  our  citizens.  Still 
the  necessity  of  an  inflexible  adherence  to  general  rules  we  can 
not  and  wish  not  to  escape  from.  To  guard  this  point,  therefore, 
we  say,  that  he  who  follows  wagoning  for  a  livelihood,  or  he 
who  gives  out  to  the  world  in  any  intelligible  way  that  he  will 
take  goods  or  other  things  for  transportation  from  place  to 
place,  whether  for  a  year,  a  season,  or  less  time,  is  a  common  car- 
rier and  subject  to  all  his  liabilities.  One  of  the  obligations  of 
a  common  carrier,  as  we  have  seen,  is  to  carry  the  goods  of  any 
person  offering  to  pay  his  hire;  with  certain  specific  limitations 
this  is  the  rule.  If  he  refuse  to  carry,  he  is  liable  to  be  sued, 
and  to  respond  in  damages  to  the  person  aggrieved,  and  this  is 
perhaps  the  safest  test  of  his  character.  By  this  test  was  Mr. 
Fish  a  common  carrier?  There  is  no  evidence  to  make  him  one 
but  his  contract  with  Chapman  &  Ross.  Suppose  that  after 
executing  this  contract,  another  application  had  been  made  to 
him  to  carry  goods,  which  he  refused,  could  he  be  made  liable  in 
damages  for  such  refusal  upon  this  evidence  ?  Clearly  not.  There 
is  not  a  case  in  the  books,  but  one,  to  which  I  shall  presently 
advert,  which  would  make  him  liable  upon  proof  of  a  single 
carrying  operation. 

The  extent  of  his  liability,  and  his  inability  to  vary  that  lia- 
bility by  notice  or  special  acceptance,  is  another  test.  A  com- 
mon carrier  is  liable  at  all  events,  but  for  the  act  of  God  and 
the  king's  enemies;  and  he  can  not  limit  or  vary  that  liability. 
Whereas  a  carrier  for  hire  in  a  particular  case,  is  only  answer- 
able for  ordinary  neglect,  unless  he  by  express  contract  assumes 
the  risk  of  a  common  carrier;  his  liability  may  be  regulated  by 
his  contract.  Wc  do  not  think  this  undertaking  would  give  to 
Mr.  Fish  that  character  which  would  preclude  him  from  defin- 
ing his  liability  in  any  other  contract.  By  this  contract  he  may 
be  liable  pro  hac  vice  as  a  common  carrier,  for  that  is  a  different 
thing.  Upon  these  views  w^e  predicate  the  opinion,  that  the 
plaintiff  in  error  was  not  a  common  carrier.  From  the  way  in 
which  the  opinion  of  the  court  is  expressed  in  the  bill  of  ex- 
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ceptions,  I  am  left  somewhat  in  doubt  whether  the  able  judge 
presiding  in  this  cause  intended  to  say  that  the  plaintiff  in  error 
was  a  common  carrier,  or  that  under  his  contract  he  was  liable 
as  such.  If  the  former,  we  think  he  erred;  and,  if  the  latter, 
as  we  shall  more  fully  show,  we  think  with  him.  In  either  event 
we  shall  not  send  the  case  back ;  for  if  he  meant  to  say  that  the 
plaintiff  upon  general  principles  was  a  common  carrier,  thinking, 
as  we  do,  that  he  is  liable  under  this  contract  as  such,  he  will 
not  be  benefited  by  the  case 's  going  back. 

In  conflict  with  these  views,  it  has  been  held  in  Pennsylvania, 
that  * '  a  wagoner  who  carries  goods  for  hire,  is  a  common  carrier, 
whether  transportation  be  his  principal  and  direct  business,  or 
an  occasional  and  incidental  employment:"  Gibson,  C.  J.,  in 
Gordon  v.  Hutchinson,  1  Watts  &  S.  285,  37  Am.  Dec.  464.  This 
decision  no  doubt  contemplates  an  undertaking  to  carry  gener- 
ally, without  a  special  contract,  and  does  not  deny  to  the  under- 
taker the  right  to  define  his  liability.  There  are  cases  in  Tennessee 
and  New  Hampshire  which  favor  the  Pennsylvania  rule,  but 
there  can  be  but  little  doubt  that  that  case  is  opposed  to  the  prin- 
ciples of  the  common  law,  and  its  rule  wholly  inexpedient :  See 
Story  on  Bail.,  sees.  457,  459 ;  Bac.  Abr.,  Carrier,  A. ;  Robinson 
V.  Dunmore,  2  Bos.  &  Pul.  416;  Hodgson  v.  Fullarton,  4  Taunt. 
787;  Jones'  Bail.,  121;  Satterlee  v.  Groat,  1  Wend.  272;  Hatch- 
well  V.  Cooke,  6  Taunt.  577 ;  2  Kent,  597.  Assuming,  then,  that 
Mr.  Fish  was  not  a  common  carrier,  what  is  he?  This  is  a  bail- 
ment for  hire,  "locatio  operis  mercium  vehendarum;"  the  fifth 
in  the  learned  classification  of  bailments,  made  by  Holt,  C.  J.,  in 
Coggs  V.  Bernard,  2  Ld.  Raym.  918.  Mr.  Fish  is  a  private  person 
contracting  to  carry  for  hire.  The  next  question  is,  what  are 
his  liabilities?  And  this  brings  us  to  the  main  point  of  error 
charged  upon  the  court  below,  and  that  is,  that  it  erred  in 
ruling  that  according  to  his  contract  the  plaintiff  in  error  was 
liable  as  a  common  carrier.  In  all  cases  of  carrying  for  hire 
by  a  private  person,  we  state  that  he  is  bound  to  ordinary  dili- 
gence and  a  reasonable  exercise  of  skill,  and  is  not  responsible 
for  any  losses  not  occasioned  by  ordinary  negligence,  unless  he 
has  expressly,  by  the  terms  of  his  contract,  taken  upon  himself 
such  risk:  Story  on  Bail.,  sec.  457;  Coggs  v.  Bernard,  2  Ld. 
Raym.  909,  917,  918 ;  Hodgson  v.  Fullarton,  4  Taunt.  787 ;  Hatch- 


FISH    V.    CHAPMAN.  2S3 

well  V.  Cooke,  6  Id.  577;  2  IMarsh.  Ins.  293;  Jones  on  Bail.  103, 
106,  121;  1  Bell's  Com.  461,  463,  467;  Robinson  v.  Dunmore, 
2  Bos.  &  Pul.  416 ;  Brind  v.  Dale,  8  Car.  &  P.  207 ;  2  Kent,  597. 

In  this  ease  there  is  a  special  contract  defining  the  party's  lia- 
bility, and  he  does  not,  therefore,  come  under  the  rule  last  stated ; 
he  is  liable  according  to  his  contract.  There  are  two  things  to 
be  carefully  noted  in  it,  to  wit :  1.  The  undertaking  of  the  bailee 
(having,  as  the  receipt  expresses  it,  received  the  goods  in  "good 
order  and  condition"),  to  deliver  them  "in  like  good  order  and 
condition;"  2.  The  qualifications  of  the  liability  of  the  bailee, 
which  is  expressed  in  these  words,  to  wit,  "unavoidable  accidents 
only  excepted."  As  we  understand  it,  the  contract  means  that 
the  plaintiff  in  error  will  deliver  the  goods  in  good  order  and 
condition,  unless  prevented  by  unavoidable  accident.  If  the  ex- 
ception were  out  of  the  contract,  what  then  would  be  the  liability 
of  Mr.  Fish?  Upon  the  authority  of  the  case  of  Robinson  v. 
Dunmore,  2  Bos.  &  Pul.  416,  I  should  be  inclined  to  hold  that  the 
undertaking  to  deliver  the  goods  in  good  order  and  condition,  is 
equivalent  to  a  warranty  to  carry  them  safely,  or  to  deliver  them 
safely.  If  it  is,  Mr.  Fish,  according  to  that  case,  would  be  liable 
as  a  common  carrier :  See  Story  on  Bail.,  sec.  457 ;  Robinson  v. 
Dunmore,  2  Bos.  &  Pul.  416,  supra. 

But  we  do  not  rest  our  decision  upon  this  view  of  the  contract ; 
we  look  at  that  with  the  exception  in  it.  What,  then,  is  the 
effect  of  the  exception  ?  We  think  it  is  to  make  him  liable  at  all 
events,  and  for  everything  except  for  unavoidable  accidents. 
It  remains,  then,  to  inquire  into  and  determine  what  is  the  legal 
meaning  and  effect  of  these  words.  And,  first,  it  may  be  ma- 
terial to  say,  that  the  word  unavoidable  is  not  the  word  usually 
used  in  the  books  in  this  connection,  but  inevitable.  And, 
further,  to  say,  that  these  words  are  in  legal  as  well  as  common 
parlance,  synonymous.  Unavoidable  accidents  are,  in  our  opin- 
ion, the  acts  of  God.  The  latter  words  express  the  same  acts, 
and  no  more  than  the  former;  the  two  phrases  mean  the  same 
thing:  See  Story  on  Bail.,  sees.  25,  511;  2  Kent,  597. 

What,  then,  are  acts  of  God  or  unavoidable  accidents?  For  it 
is  from  these  only  that  thLs  party  is  protected.  By  the  act  of 
God  is  meant,  any  accident  produced  by  physical  causes  which 
are  irresistible ;  such  as  lightning,  storms,  perils  of  the  sea,  earth- 
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quakes,  inundations,  sudden  death,  or  illness:  Story  on  Bail., 
sec.  25 ;  2  Kent,  597.  The  act  of  God  excludes  all  idea  of  human 
agency:  McArthur  and  Hurlburt  v.  Sears,  21  Wend.  190.  In 
this  case  it  is  said,  ' '  no  matter  what  degree  of  prudence  may  be 
exercised  by  the  carrier  or  his  servants,  although  the  delusion 
by  which  it  is  baflHed,  or  the  force  by  which  it  is  overcome  be 
inevitable,  yet,  if  it  be  the  result  of  human  means,  the  carrier  is 
responsible:"  See  also  Backhouse  v.  Sneed,  1  Murphy,  173;  2 
Bailey,  157 ;  Id.  421.  As  the  exception  in  this  contract  extends 
only  to  unavoidable  accident,  or  acts  of  God,  and  does  not  em- 
brace the  king's  enemies,  the  bailee  could  not  be  protected  from 
liability  of  losses  occasioned  by  them.  Even  if  the  goods  had 
been  destroyed  by  the  public  enemy,  he  would  have,  in  that 
event,  been  liable.  The  liability  of  common  carriers  goes  even 
yet  further;  for  if  goods  committed  to  them  are  lost  by  their 
neglect,  through  the  agency  of  natural  causes  which  are  in  them- 
selves irresistible,  they  are  liable;  so  rigid  and  severe  are  the 
obligations  and  duties  of  this  common  but  not  very  well  under- 
stood calling.  Our  opinion  is,  then,  that  the  exception  of  un- 
avoidable accidents  excludes  all  other  exceptions  in  this  case, 
"expressio  unius  est  exolusio  alterius." 

And  that  Mr.  Fish  was  liable  at  all  events  and  on  every  ac- 
count, but  for  losses  occasioned  by  unavoidable  accidents;  that 
unavoidable  or  inevitable  accidents  are  the  same  with  the  acts 
of  God;  and  as  common  carriers  are  liable  for  losses  on  every 
account  but  for  the  acts  of  God  and  the  king's  enemies,  so,  there- 
fore, is  his  liability  the  same  as  that  of  a  common  carrier,  except 
in  so  far  as  it  is  greater  in  this,  that  he  is  not,  by  his  contract, 
protected  as  the  cormnon  carrier  is  at  common  law,  against  losses 
caused  by  the  public  enemy.  The  upsetting  of  the  wagon  on  a 
decayed  bridge  across  a  stream,  which  was  the  accident  which 
occasioned  the  loss  in  this  case,  is  not,  in  our  judgment,  an  un- 
avoidable accident.  We  therefore  find  no  error  in  the  court,  in 
holding  that  Mr.  Fish  was  on  his  contract  liable  as  a  common 
carrier.  With  these  views  of  his  contract,  we  do  not  conceive 
that  it  is  at  all  important  to  say  a  word  upon  the  question  of 
negligence. 

I  have  said  that  a  common  carrier  can  not  vary  his  liability, 
as  it  existed  at  common  law  in  1776,  by  notice  or  special  accept- 
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ance.  On  account  of  the  importance  of  this  subject,  I  propose 
to  give  it  a  more  minute  exposition.  This  is  an  age  of  railroads, 
steamboat  companies,  stage  companies,  locomotion,  and  trans- 
portation. It  is  an  era  of  stir — men  and  goods  run  to  and  fro — 
and  common  carriers  are  multiplied.  The  convenience  of  the 
people  and  safety  of  property  depend  more  now,  I  apprehend, 
upon  the  rules  which  regulate  the  liability  of  these  public  min- 
isters, than  at  any  other  period  of  the  world's  history.  Steam, 
as  a  transporting  power,  has  supplanted  almost  all  other  agen- 
cies, and  it  is  used  for  the  most  part  by  public  companies  or 
associations.  It  is  very  important  that  their  liability  should  not 
only  be  accurately  defined,  but  publicly  declared.  Anterior  to 
1776,  the  common  carrier  was  an  insurer  for  the  delivery  of 
goods  intrusted  to  him,  and  liable  for  losses  occasioned  by  all 
causes  except  the  act  of  God  and  the  king's  enemies,  and  without 
the  power  to  limit  his  responsibility.  That  this  was  the  law, 
is  proven  by  the  numerous  authorities  which  I  have  before  re- 
ferred to.  No  adjudication  before  that  time  had  relaxed  its 
stringent  but  salutary  severity.  It  is  of  consequence  to  estab- 
lish this  fact,  because  the  common  law,  as  it  was  usually  of  force 
before  the  revolution,  is  made  obligatory  upon  this  court  by  our 
adapting  statute.  It  is  said  by  Mr.  Storj',  that  Lord  Coke  recog- 
nized the  right  of  modification,  in  a  note  to  Southcote's  Case; 
and  also,  that  this  right  was  admitted  in  Morse  v.  Slue,  1  Vent. 
238.  These  are  dicta  which  recognized  the  right  before  the  era 
of  1776.  And  these  are  not  adjudications — mere  dicta,  unsup- 
ported by  authoritative  decisions — they  reverse  nothing,  establish 
nothing.  Mr.  Story  does  not  himself  claim  that  there  was  any 
modification  of  the  rule  before  that  era.  He  does  say,  that  the 
right  to  modify  their  common  law  liability,  "is  now  (1832)  fully 
recognized:"  Story  on  Bail.,  sec.  549.  All  the  cases  (and  they 
are  numerous)  in  support  of  his  statement,  are  since  our  revolu- 
tion. We  do  not,  however,  question  that  statement.  Chancellor 
Kent  says:  **The  doctrine  of  the  carrier's  exemption  by  means 
of  notice,  from  his  extraordinary  responsibility,  is  said  not  to 
have  been  known  until  the  case  of  Forward  v.  Pittard,  1  T.  R. 
27,  in  1785,  and  it  was  finally  recognized  and  settled  by  judicial 
decision,  in  Nicholson  v.  Willan,  5  East,  507,  in  1804:"  2  Kent, 
606. 
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The  saying  to  which  the  chancellor  has  reference  was  made 
in  1818  by  Burrough,  J.,  in  Smith  v.  Home,  8  Taunt.  144,  and 
is  this:  "The  doctrine  of  notice  was  never  known  until  the  case 
of  Forward  v.  Pittard,  1  T.  R.  27,  which  I  argued  many  years 
ago. "  "I  lament  that  the  doctrine  of  notice  was  ever  introduced 
into  Westminster  Hall."  The  case  then  of  Forward  v.  Pittard 
is  the  first  in  which  the  doctrine  of  notice  is  recognized  accord- 
ing to  Mr.  Justice  Burrough,  and  that  was  in  1785.  It  was  not 
until  1804,  that  it  was  finally  settled  by  judicial  decision  in 
Nicholson  v.  Willan,  5  East,  507.  Twenty-eight  years  after  the 
declaration  of  independence,  the  question  of  notice  in  all  its 
bearings  was  reviewed  with  great  learning  and  ability  in  Hollis- 
ter  V.  Nowlen,  19  Wend.  234,  32  Am.  Dec.  455.  I  refer  to  that 
case  now  simply  for  the  purpose  of  saying  that  the  learned  judge 
in  that  opinion  declared  "that  the  doctrine  that  a  carrier  may 
limit  his  responsibility  by  notice,  was  wholly  unknown  Jio  the 
common  law  at  the  time  of  our  revolution.  Thus  we  think  it  is 
made  manifest,  that  in  1776,  by  the  common  law,  a  carrier  could 
not  limit  or  modify  his  extraordinary  responsibility  by  notice. 
That  it  has  been  allowed  since  that  time  we  admit,  and  to  this 
point  see  Nicholson  v.  Willan,  5  East,  507 ;  Clay  v.  Willan,  1  H. 
Bl.  298;  Harris  v.  Packwood,  3  Taunt.  264;  Evans  v.  Soule,  2 
Mau.  &  Sel.  1;  Smith  v.  Home,  8  Taunt.  146;  Batson  v.  Don- 
ovan, 4  Barn.  &  Aid.  39 ;  Riley  v.  Home,  5  Bing.  217 ;  Bodenham 
V.  Bennett,  4  Price,  34;  Down  v.  Fromont,  4  Camp.  41.  Still, 
however,  in  England,  by  common  law  since  the  revolution  a  car- 
rier can  not  by  special  agreement  exempt  himself  from  all  re- 
sponsibility, so  as  to  evade  altogether  the  policy  of  the  law;  he 
can  not  exempt  himself  from  liability  in  case  of  gross  negligence 
and  fraud :  Story  on  Bail.,  sec.  549 ;  Riley  v.  Home,  5  Bing.  218 ; 
S.  C,  2  Moo.  &  P.  331,  341 ;  Sleat  v.  Fagg,  5  Barn.  &  Aid.  342 ; 
Wright  v.  Snell,  Id.  350 ;  Birkett  v.  Willan,  2  Id.  356 ;  Beck  v. 
Evans,  3  Camp.  267;  S.  C,  16  East,  244;  Smith  v.  Home,  4 
Price,  31 ;  S.  C,  2  Moore,  18 ;  Newborn  v.  Just,  2  Car.  &  P.  76. 
"It  is  perfectly  well  settled  (we  quote  from  Kent)  that  the  car- 
rier, notwithstanding  notice  has  been  given  and  brought  home 
to  the  party,  continues  responsible  for  any  loss  or  damage  result- 
ing from  gross  negligence  or  misfeasance  in  him  or  his  servants : ' ' 
2  Kent,  607.    The  notices  which  are  allowed  in  England  since 
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the  revolution,  go  only  the  length  of  protecting  the  carrier  from 
that  responsibility  which  belongs  to  him  as  an  insurer.  A  dis- 
tinction is  sought  to  be  drawn  in  some  of  the  books  between  a 
notice  carried  home  to  the  knowledge  of  the  bailor  and  a  special 
acceptance  or  contract.  I  can  not  see  that  there  is  any  difference. 
A  notice  contains  the  terms  and  conditions  upon  which  the  car- 
rier will  serve  the  public,  or  some  limitation  of  his  extraordinary 
responsibility,  which  when  known  and  acted  upon  by  his  cus- 
tomer, is  a  contract,  as  much  so  as  if  the  same  stipulations  were 
made  by  a  separate  contract  with  each  individual  customer.  The 
only  difference  is  in  the  mode  of  proof;  the  rule  of  evidence  is 
different,  and  that  is  all.  It  has  been  so  decided,  particularly  in 
New  York:  Gould  v.  Hill,  2  Hill  (N.  Y.),  624;  Cole  v.  Goodwin, 
19  Wend.  281,  32  Am.  Dec.  470. 

It  may  be  safely  asserted  that  the  American  decisions,  with 
scarcely  an  exception,  sustain  the  old  common-law  doctrine.  i\Ir. 
Wallace,  in  his  notes  to  Smith's  Leading  Cases,  holds  the  follow- 
ing language :  ' '  That  it  is  possible  for  a  common  carrier  by  either 
a  general  notice  or  a  special  acceptance  to  limit  his  extraordinary 
liability,  is  a  position  which  it  is  believed  is  not  supported  by  the 
authority  of  any  adjudged  case  in  the  United  States:"  1  Smith's 
Lead.  Cas.  183.  The  reverse  doctrine  is  permanently  settled  in 
New  York.  We,  then,  adhere  to  the  sound  principles  of  the 
common  law,  sustained  by  the  courts  of  our  own  union,  and  hold 
notices,  receipts,  and  contracts,  in  restriction  of  the  liability 
of  a  common  carrier,  as  known  and  enforced  in  1776,  void,  be- 
cause they  contravene  the  policy  of  the  law ;  Hollister  v.  Nowlen, 
19  Wend.  234,  32  Am.  Dec.  455;  Camden  and  Araboy  Trans- 
portation Company  v.  Belknap,  21  Id.  355 ;  Cole  v.  Goodwin,  19 
Id.  251,  32  Am.  Dec.  470;  Gould  v.  Hill,  2  Hill  (X.  Y.)  623 
Alexander  v.  Greene,  3  Id.  9,  20;  Story  on  Bail.,  4th  ed.,  558, 
note ;  Atwood  v.  Eeliance  T.  Co.,  9  Watts,  87 ;  Barney  v,  Prentiss, 
4  Harr.  &  J.  317,  7  Am.  Dec.  670 ;  Jones  v.  Voorhees,  10  Ohio, 
145;  2  Kent,  608,  note.  The  British  parliament,  declaring  the 
sense  of  the  British  lawyers  to  a  very  great  extent,  has  restored 
the  old  law  as  to  the  responsibility  of  carriers.  See  stat.  11, 
Geo.  IV.,  and  stat.  1,  Wm.  IV.,  c.  68 ;  for  these  statutes,  consult 
1  Harr.  Dig.  551,  tit.  Carriers,  4th  ed.,  1837;  also,  Hollister  v. 
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Nowlen,  19  Wend.  243,  249,  32  Am.  Dec.  455;  and  Smith's  Mer- 
cantile Law  233,  238,  2d  Lond.  ed.,  1838. 

The  only  modification  of  the  common  law  rule  which  we  admit, 
is  the  right  of  the  carrier,  by  notice  brought  home  to  the  pas- 
senger, to  require  the  latter  to  state  the  nature  and  value  of  the 
property  bailed,  and  to  avail  himself  of  any  fraudulent  acts  or 
sayings  of  the  bailor:  Cole  v.  Goodwin,  19  Wend.  251,  32  Am. 
Dec.  470 ;  Camden  etc.  R.  R.  Co.  v.  Belknap,  21  Id.  354 ;  Id.  153 ; 
Gould  V.  Hill,  2  Hill  (N.  Y.),  623.  The  reasons  given  by  eminent 
jurists  in  support  of  the  law  of  carriers,  as  we  now  hold  it,  are 
entirely  satisfactory,  and  apply  with  far  greater  force  now  than 
when  they  were  announced.  Holt,  C.  J.,  in  his  opinion  in  Coggs 
V.  Bernard,  an  opinion  which  alone  has  made  him  immortal,  calls 
it,  "a  politic  establishment,  contrived  by  the  policy  of  the  law 
for  the  safety  of  all  persons,  the  necessity  of  whose  affairs  oblige 
them  to  trust  these  sort  of  persons,  that  they  may  be  safe  in 
their  ways  of  dealings,  for  else  these  carriers  might  have  an  op- 
portunity of  undoing  all  persons  that  had  any  dealings  with 
them,  by  combining  with  thieves,  etc.,  and  yet  doing  it  in  such  a 
clandestine  manner  as  would  not  be  possible  to  be  discovered. 
And  that  is  the  reason  the  law  is  founded  upon  in  that  point." 

In  Forward  v.  Pittard,  1  T.  R.  27,  Lord  Mansfield  says:  "The 
law  presumes  against  the  carrier,  to  prevent  litigation,  collusion, 
and  the  necessity  of  going  into  circumstances  impossible  to  be 
unraveled. "  It  is  not  the  reward  which  he  gets  by  virtue  of  his 
contract  which  charges  him  as  an  insurer;  it  is  true,  that  he  is 
paid  for  his  risks,  but  it  is  because  he  is  in  fact  a  public  officer, 
in  whose  fidelity  the  public  is  compelled  to  trust,  and  whose  in- 
fidelity it  is  so  difficult,  if  not  impossible,  to  establish  by  proof. 
The  place  of  the  carrier  is  a  public  office.  In  Ansell  v.  Water- 
house,  2  Chit.  1,  Holroyd,  J.,  said:  "This  action  is  founded  on 
what  is  quite  collateral  to  the  contract,  if  any;  and  the  terms  of 
the  contract,  unless  changing  the  duty  of  a  common  carrier,  are 
in  this  case  quite  immaterial.  The  declaration  states  an  obliga- 
tion imposed  upon  him  by  law.  This  is  an  action  against  a  per- 
son who,  by  ancient  law,  held  as  it  were  a  public  office,  and  was 
bound  to  the  public.  This  action  is  founded  on  the  general  obli- 
gation of  the  law. ' '  The  reasons  of  the  rule  may  be  summed  up 
as  follows : 
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The  carrier  is  recognized  as  a  public  agent ;  for  his  services  he 
is  entitled  to  ample  reward,  and  is  not  bound  to  perform  them 
unless  it  is  paid  or  tendered;  ex  necessitate  rei  the  most  unqual- 
ified confidence  is  reposed  in  him ;  this  confidence  is  indispensable 
to  the  exercise  of  his  vocation.  From  the  nature  of  his  calling, 
the  utmost  facilities  are  at  his  control  for  fraudulent  conduct 
and  collusive  combinations,  and  for  the  same  reason  his  frauds 
or  combinations  are  difficult  of  proof.  He  enters  into  this  line 
of  business  voluntarily,  and  with  a  knowledge  of  all  its  hazards, 
for  he  is  justly  presumed  to  know  the  laws  of  the  land.  The 
law,  then,  looking  to  the  great  interests  of  commerce,  and  guard- 
ing with  parental  care  the  rights  of  the  greatest  number,  makes 
him  an  insurer  of  the  property  delivered  to  him.  With  what 
resistless  force  does  not  this  reasoning  apply  to  the  ten  thou- 
sand incorporations  of  our  own  country?  Strong  in  associated 
wealth;  strong  in  the  mind  which  is  usually  enlisted  in  their  man- 
agement; and  yet  stronger,  far  stronger,  in  the  large  immuni- 
ties and  extraordinary  privileges  with  which  their  charters  in- 
vest them.  If  these,  as  carriers,  can  vary  their  liability  at  all, 
at  what  limits  does  the  power  stop  ?  Where  are  its  boundaries  ? 
Outside  of  the  obligations  which  their  charters  impose,  there 
would  be  neither  bounds  not  limitations ;  the  citizens  would  be 
at  their  mercy,  bound  by  their  power  and  subject  to  their 
caprices 

Thus,  whether  satisfactorily  or  not,  have  we  disposed  of  the 
real  questions  made  in  this  cause.  Let  the  judgment  of  the 
court  below  be  affirmed. 
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Rights  and  Duties  of  the  Common  Carrier* 

ILLINOIS  CENTRAL  RAILROAD  CO.  v.  FRANKEN- 

BERG. 

54  III.  88;  5  Am.  R.  92.     1870. 

Assumpsit  against  the  railroad  company  for  the  value  of  cab- 
bage spoiled  through  delay  by  a  connecting  line.  The  bill  of 
lading  provided  that  for  loss  or  damage  the  remedy  should  be 
against  that  carrier  in  whose  custody  the  packages  might  be  at 
the  time  of  the  injury.  Defendant  line  delivered  the  cabbage  in 
good  condition  to  the  connecting  line.     Judgment  for  plaintiff. 

Breese,  Ch.  J.  The  question  presented  by  this  record  is  one 
of  great  importance  to  the  public,  and  to  the  railroad  interests  of 
the  country,  and  has  received  our  most  careful  consideration. 
It  is  a  question  on  which  the  courts  of  this  country  are  not 
in  harmony  with  themselves,  nor  with  those  of  England,  to 
whose  decisions  we  are  accustomed  to  refer  as  evidence  of  what 
the  common  law  is,  on  any  subject  which  has  engaged  their  de- 
liberations. 

The  question  is,  as  to  the  extent  of  the  liability  of  a  railroad 
company  as  common  carriers  of  goods  and  property. 

While  there  is  no  difficulty  in  defining,  in  general  terms,  when 
the  liability  of  a  common  carrier  begins,  the  courts  of  this 
country  are  not  agreed  as  to  the  point  when  it  terminates. 

A  common  carrier  is  defined  to  be  one  who  undertakes,  for 
hire,  to  transport  the  goods  of  such  as  choose  to  employ  him, 
from  place  to  place.  Railway  companies  are  under  obligations  to 
receive  and  transport  all  goods  which  may  be  offered  to  them 
for  such  purpose,  and  without  delay.  They  cannot  lie  by,  as  the 
wagoners  in  early  times  were  accustomed  to  do,  for  a  rise  in 
the  price  of  freights.  They  are  regarded  by  all  courts  as  com- 
mon carriers,  resting  under  a  duty  to  transport  such  articles  as 
may  be  delivered  to  them  in  the  course  of  their  business,  and 
their  liability  commences  when  the  goods  are  delivered  to  their 
agent  authorized  to  receive  them.  They  may  demand  the  freight 
money  in  advance,  and  if  not  paid,  may  refuse  to  carry  the 

*  See  Sec.  721  et  seq.,  Vol.  5,  Cyclopedia  of  Law.  See  also  Fish  v. 
Chapman,  the  next  preceding  case. 
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goods,  but  when  they  are  received  they  are  at  the  risk  of  the 
carrier,  and  from  which  time  he  is  regarded  as  an  insurer,  and 
held  to  the  most  stringent  responsibilities,  from  which  he  can 
only  be  relieved  by  the  operation  of  one  of  two  causes,  the  act 
of  God  or  the  public  enemy.  Public  policy  has  always  de- 
manded this  rule,  inasmuch  as  the  goods  are  entirely  in  the 
power  of  the  carrier,  and  it  being  so  easy  for  him  to  conceal 
his  fraud  or  misconduct,  and  so  difficult  for  the  owner  to  prove 
it,  that  the  law  does  not  permit  the  inquiry,  but  supplies  the 
want  of  proof  by  a  conclusive  presumption.  Porter  v.  Chicago 
and  Rock  Island  R.  R.  Co.,  20  111.  407,  71  Am.  D.  286 ;  Baldwin 
v.  American  Express  Co.,  23  111.  197,  74  Am.  D.  190. 

The  liability  of  the  carrier  commencing  with  the  receipt  of 
the  goods,  it  necessarily  continues  until  they  are  delivered  by 
him  at  their  place  of  destination,  where  the  owner  or  consignee 
is  bound  to  be  present  and  receive  them  and  pay  the  freight 
for  them,  if  not  previously  paid.  If  he  be  not  present  to  receive 
the  goods,  they  can  be  placed  in  a  safe  and  sufficient  warehouse, 
when  the  liability  of  the  carrier  ceases  and  that  of  warehouse- 
man begins. 

The  important  question  now  arises,  is  he  thus  bound  to  carry 
and  deliver  to  a  point  or  place  not  on  his  route? 

This  is  a  question  not  settled  by  the  courts  of  this  country, 
though  the  received  doctrine  may  be  said  to  be,  that  the  carrier 
is  not  responsible  beyond  his  own  route,  except  upon  his  special 
undertaking  so  to  be  liable. 

By  the  law  of  common  carriers,  their  liability  was  fixed  on  the 
receipt  of  the  goods  to  be  carried.  They  are  insurers  of  the 
goods,  and  if  not  delivered  at  their  place  of  destination,  they  are 
accountable  for  them,  and  when  called  upon  to  account  for  them, 
the  onus  of  proof  is  upon  them  and  they  are  chargeable  with 
their  value,  unless  the  loss  was  caused  by  a  force  superior  to 
human  agency,  which  no  foresight  could  have  guarded  against, 
or  by  the  public  enemy. 

This  is  the  extent  of  the  liability  of  common  carriers  by  the 
common  law.  The  receipt  of  goods  by  them  is  all  that  is  neces- 
sary to  fix  this  liability,  so  that,  if  a  parcel  or  package  be  de- 
livered to  a  railroad  at  Chicago,  marked  for  Louisville,  Ken- 
tucky, or  any  other  place  off  their  route,  and  they  receive  it  to 
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carry  they  are  bound  by  this  rule  of  the  common  law,  if  the 
parcel  or  package  be  lost,  to  account  to  the  owner  for  its  value. 
The  contract  of  the  shipper  is  with  the  carrier  in  whose  custody 
he  placed  the  goods. 

A  responsibility  so  vast  being  cast  upon  carriers  by  the  com- 
mon law,  it  soon  became  a  question  how  they  could  remove  or 
lessen  it.  A  resort  was  had  to  a  general  notice,  which  was  held 
by  this  court  and  other  courts  to  be  insutficient.  "Western  Trans- 
portation Co.  V.  Newhall,  24  111.  466,  76  Am.  D.  760.  But  it 
was  held  by  this  court,  in  the  ease  of  the  Illinois  Cent.  R.  R.  Co. 
V.  Morrison  et  al.,  19  id.  136,  that  such  carriers  may  relieve 
themselves  from  their  general  liability  by  special  contract.  In 
that  case,  Morrison,  by  his  writing,  under  seal,  in  consideration 
of  a  reduction  of  the  freight  charges  upon  a  lot  of  cattle,  as- 
sumed the  risk  of  transportation,  and  released  the  company 
from  all  claims  which  might  arise  from  damage  or  injury  to  the 
stock  while  in  the  cars,  or  for  delay  in  its  carriage,  or  for  es- 
cape from  the  cars,  and,  generally,  from  all  claims  except  such 
as  might  arise  from  the  gross  negligence  or  default  of  the 
agents  or  officers  of  the  company. 

We  have  examined  all  the  cases  cited  upon  both  sides  of  this 
question,  and  pondered  them,  anxiously  desiring  to  recognize 
a  rule  which,  while  it  shall  not  perplex  and  injure  the  commercial 
interests  of  the  country,  shall,  at  the  same  time,  protect  the  car- 
rier's interest,  or  at  least,  be  of  so  much  service  to  it  that  the 
proprietors  of  that  interest  may  know  and  understand  the  full 
extent  of  their  obligations  to  the  public. 

So  long  ago  as  1860,  this  court,  in  the  case  of  this  same  com- 
pany against  Copeland,  24  111.  332,  76  Am.  D.  749,  expressed  a 
decided  partiality  for  the  rule  in  Muschamp's  ease,  8  Mees.  & 
Wels.  421,  so  much  relied  on  by  the  appellee,  and  in  which  case 
all  the  authorities,  English  and  American,  were  fully  examined, 
and  we  said,  though  this  point  was  not  in  the  case,  we  were 
inclined  to  yield  to  the  force  of  the  reasoning  of  the  English 
courts,  on  principles  of  public  convenience,  if  no  other,  and  to 
hold,  when  a  carrier  receives  goods  to  carry,  marked  to  a  par- 
ticular place,  he  is  prima  facie  bound  to  carry  to,  and  deliver 
at  that  place.  By  accepting  the  goods  so  marked,  he  impliedly 
agrees  so  to  do,  and  he  ought  to  be  answerable  for  the  loss. 
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Again,  in  the  case  of  the  same  company  against  Johnson,  34 
id.  389,  there  was  an  express  understanding  to  transport  the 
goods  to  Wheeling;  but  the  court,  referring  to  Copeland's  ease, 
supra,  considered  that  case  as  holding  that  a  carrier  who  re- 
ceives goods  to  carry,  marked  to  a  particular  place,  was  bound 
to  carry  to,  and  deliver  at  that  place;  that  it  was  an  agreement 
implied  from  the  mark  or  direction  on  the  goods,  and  accepting 
them  so  marked,  that  the  liability  arose. 

Now,  on  the  point  of  public  convenience,  which  consideration 
had  great  weight  with  us  in  determining  which  rule  should  be 
adopted,  it  seems  to  us  that  consignors  of  the  productions  of  our 
country,  or  other  property,  by  railroad,  should  not  be  required, 
in  case  of  loss  or  damage,  to  look  for  remuneration  to  any  other 
party  than  the  one  to  which  they  delivered  the  goods.  It  would 
be  a  great  hardship,  indeed,  to  compel  the  consignor  of  a  few 
barrels  of  flour,  delivered  to  a  railroad  in  this  State,  marked  to 
New  York  city,  and  which  are  lost  in  the  transit,  to  go  to  New 
York,  or  to  the  intermediate  lines  of  road,  and  spend  days  and 
weeks,  perhaps,  in  endeavors  to  find  out  on  what  particular  road 
the  loss  happened,  and,  having  ascertained  it,  in  the  event  of  a 
refusal  to  adjust  the  loss,  to  bring  a  suit  in  the  court  of  New 
York  for  his  damages.  Far  more  just  would  it  be  to  hold  the 
company  who  received  the  goods  in  the  first  instance,  as  the 
responsible  party,  and  the  intermediate  roads  its  agents  to 
carry  and  deliver ;  and  it  is  the  most  reasonable  and  just,  for  all 
railroads  have  facilities,  not  possessed  by  a  consignor,  of  trac- 
ing losses  of  property  conveyed  by  them,  and  all  have,  or  can 
have,  running  connections  with  each  other.  Above  all,  when  it 
is  considered  the  receiving  company  can,  at  the  outset,  relieve 
itself  from  its  common-law  liability  by  a  special  and  definite 
agreement,  such  a  rule  cannot  prejudice  them.  The  rule  being 
known,  all  parties  can  readily  accommodate  their  business  to  it, 
and  no  inconvenience  can  result  to  any  one  from  its  operation. 

In  the  case  of  the  Illinois  Central  R.  R.  Co.  v.  Morrison,  19 
111.  136,  there  was  a  formal  stipulation  under  hand  and  seal, 
by  which  the  consignor,  for  a  valuable  consideration,  agreed  to 
release  the  company  from  their  common-law  liability  as  car- 
riers. 

In  Adams  Express  Co.  v.  Haynes,  42  id.  90,  it  was  said,  if  a 
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shipper  takes  a  receipt  for  his  goods  from  the  company,  with  a 
full  knowledge  of  its  terms  and  conditions,  intending  to  assent 
to  the  restrictions  contained  in  it,  then  it  becomes  his  contract 
as  fully  as  if  he  had  signed  it. 

By  such  a  contract,  the  right  and  duties  of  the  parties  to  it 
must  be  governed;  and  if  the  stipulations  in  it  go  to  limit  the 
common-law  liability,  and  they  plainly  appear  in  the  instru- 
ment, and  are  not  covertly  inserted  in  it,  and  are  understood  by 
the  consignor,  then  it  must  be  enforced  as  any  other  contract 
of  parties  made  in  good  faith. 

Testing  this  case  by  these  considerations,  the  receipt  or  bill 
of  lading  executed  by  appellants  and  accepted  by  the  consignors, 
reciting,  as  it  does,  that  the  goods  in  question  were  consigned 
to  Pana,  and  charges  paid  to  that  point,  and  that  appellants 
should  not  be  liable  for  loss  or  damage  save  on  their  own  road, 
amounts  to  a  special  contract,  relieving  the  company  from  their 
common-law  duty. 

It  is  a  question  for  the  jury  to  determine,  whether  the  terms 
of  the  receipt  were  understood  by  the  consignors  and  assented 
to  by  them.    If  they  were,  they  are  bound  by  them. 

The  fact  that  the  charges  were  guaranteed  from  Pana,  was  not 
for  the  benefit  of  appellants,  but  for  the  benefit  of  the  connecting 
road,  whose  usage  was  to  decline  the  receipt  of  perishable  arti- 
cles, as  these  were,  unless  the  charges  were  guaranteed. 

We  think  justice  should  be  promoted  by  sending  this  cause 
back  for  trial,  in  the  light  of  the  views  here  presented,  and  of  the 
rule  we  think  necessary  to  be  established  for  the  government 
of  all  such  transactions,  and  for  that  purpose  reverse  the  judg- 
ment and  remand  the  cause. 

Lavc^rence  McAuster  and  Thornton  dissented  from  this 
opinion. 

Judgment  reversed. 
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COOK  V.   CHICAGO,  ROCK  ISLAND  AND   PACIFIC 
RAILWAY  CO. 

81  la.  551;  46  N.  W.  B.  1080;  25  Am.  St.  R.  512.   1890. 

Action  on  the  common  law  duty  of  common  carriers.     From 
the  judgment  for  plaintiff  both  parties  appealed. 

RoTKROCK,  C.  J.  .  .  .  It  appears  that  one  E.  R.  Clapp  was 
an  employee  of  the  defendant.  He  was  located  at  Des  Moines, 
and  was  known  among  shippers  of  live-stock  as  the  Iowa  stock 
agent  of  the  defendant.  Clapp  was  frequently  along  the  rail- 
road in  conference  with  shippers  of  live-stock.  He  held  this  po- 
sition during  the  time  that  the  plaintiffs  made  the  shipment  set 
forth  in  their  petition.  There  were  a  number  of  shippers  of  live- 
stock in  and  about  Newton,  the  principal  station  on  the  defend- 
ant's road  in  Jasper  County.  During  nearly  the  whole  time 
covered  by  this  action,  the  tariff  rate  for  shipment  of  live-stock 
from  Newton  to  Chicago  was  sixty  dollars  per  carload.  It  was 
practically  the  same  from  the  stations  next  east  and  west  of 
Newton.  There  was  at  times  a  slight  difference,  but  not  enough 
to  be  a  material  fact  in  the  case.  The  freight  charges,  as  given 
by  the  defendant  to  its  station  agents,  were,  for  the  most  of 
the  time,  sixty  dollars  per  car-load,  and  this  rate  was  given 
out  by  station  agents  to  shippers  as  the  charge  made  by  the  de- 
fendant. All  of  the  car-loads  sent  forward  by  all  the  shippers 
were  billed  by  the  agents  at  the  full  rate  given  out  by  the  com- 
pany. The  stock  was  shipped  in  the  usual  manner.  No  part 
of  the  freight  charges  were  in  any  case  paid  at  the  place  of 
shipment.  The  cars  were  billed  to  commission  houses  at  the 
Union  stock-yards.  The  stock  was  sold  by  the  commission  men, 
and  after  taking  out  their  commission  and  paying  the  freight, 
the  balance  of  the  proceeds  of  the  sales  were  remitted  to  the 
shipper.  This  was  the  uniform  manner  of  transacting  tlie 
business.  All  of  the  shippers  were  dealt  with  in  exactly  the 
same  manner  until  the  stock  was  sold,  and  the  regular  freight 
charges  paid.  There  was  no  difference  in  the  manner  of  the  serv- 
ice. All  of  the  shippers  were  given  the  same  kind  of  cars,  and 
the  stock  shipped  by  the  plaintiffs  was  conveyed  in  the  same 
kind  of  trains,  and  on  the  same  time,  and  with  the  same  privi- 
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leges  as  to  the  free  transportation  of  one  or  more  men  to  take 
care  of  the  stock  while  in  transit.  In  short,  the  plaintiffs  had 
no  preference  over  other  shippers  in  any  respect.  It  appears 
without  conflict  that  at  least  three  other  firms  or  individuals 
engaged  in  the  same  business  at  the  same  place,  and  in  com- 
petition with  the  plaintiffs,  had  private  and  secret  agreements 
with  Clapp,  the  said  stock  agent,  by  which  they  were  paid  a 
rebate  of  from  three  to  twenty  dollars  on  each  car-load  shipped. 
These  agreements  were  not  uniform  at  all  times.  The  amount 
to  be  paid  varied  just  as  the  parties  were  able  to  agree  upon 
the  terms.  So  far  as  appears,  Clapp  always  performed  the  con- 
tracts. He  paid  the  rebates  sometimes  in  currency,  at  other 
times  by  sending  the  money  to  the  shippers  by  express.  There 
were  short  intervals  during  the  time  that  no  rebates  were  paid. 
But  these  intervals  were  the  exception  and  not  the  rule.  And 
Clapp  always  exacted  a  promise  from  the  favored  shippers  that 
the  fact  of  the  payment  of  rebates  must  be  kept  secret.  We 
have  not  made  a  careful  estimate  of  the  number  of  car-loads 
shipped  by  the  favored  shippers.  Indeed,  no  exact  estimate 
could  be  made  from  the  evidence.  It  is  shown,  however,  be- 
yond all  question,  that  not  less  than  eighteen  hundred  car-loads, 
in  the  aggregate,  were  shipped  by  the  favored  shippers.  The 
plaintiffs  made  application  to  Clapp  for  better  terms,  and  were 
refused.  He  invariably  stated  in  most  positive  terms  that  no 
rebates  nor  concessions  were  allowed  to  any  of  the  plaintiffs' 
competitors.  The  referee  found  that  the  plaintiffs  were  entitled  to 
recover  on  part  of  the  shipments  at  the  rate  of  three  dollars  per 
car,  and  on  others  at  five  dollars,  and  on  the  remainder  at  the 
rate  of  ten  dollars  per  ear.  The  aggregate  amount  found  to 
be  due,  including  interest,  was  $2,733.98.  If  the  plaintiffs  are 
entitled  to  recover  on  the  ground  of  unjust  discrimination,  the 
evidence  shows  beyond  all  controversy  that  the  judgment  is  not 
excessive.  Indeed,  we  do  not  understand  appellant's  counsel  to 
claim  that  the  judgment  is  excessive. 

The  real  question  in  the  case  is,  Do  the  facts  above  recited 
authorize  a  recovery  on  the  part  of  the  plaintiffs?  It  is  well 
to  keep  in  mind  the  fact  that  the  defendant  is  a  public  com- 
mon carrier.  At  common  law  a  public  or  common  carrier  is 
bound  to  accept  and  carry  for  all  upon  being  paid  a  reasonable 
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compensation.  The  fact  that  the  charge  is  less  for  one  than 
another  is  only  evidence  to  show  that  a  particular  charge  is  un- 
reasonable. In  Story  on  Bailments,  sec.  508,  note  3,  it  is  said: 
"There  is  nothing  in  the  common  law  to  hinder  a  carrier  from 
carrying  for  favored  individuals  at  an  unreasonably  low  rate, 
or  even  gratis."  And  in  1  Wood  on  Railroads,  566,  it  is  said: 
"A  mere  discrimination  in  favor  of  a  customer  is  not  unlaw- 
ful, unless  it  is  an  unjust  discrimination."  In  2  Redfield  on 
Railways,  95,  the  following  language  is  used:  "It  has  been 
held  in  this  country,  where  there  is  no  statutory  regulation 
affecting  the  question,  that  common  carriers  are  not  absolutely 
bound  to  charge  all  customers  the  same  price  for  the  same  serv- 
ice. But  as  the  rule  is  clearly  established  at  common  law  that 
a  carrier  is  bound  by  law  to  carry  everything  which  is  brought 
to  him,  for  a  reasonable  sum  to  be  paid  to  him  for  the  same 
carriage,  and  not  to  extort  what  he  will,  it  would  seem  to  fol- 
low that  he  is  bound  to  carry  for  all  at  the  same  price,  unless 
there  is  some  special  reason  for  the  distinction.  For  unless  this 
were  so,  the  duty  to  carry  for  all  would  not  be  of  much  value 
to  the  public,  since  it  would  be  easy  for  the  carrier  to  select  his 
own  customers  at  will,  by  the  arbitrary  discrimination  in  his 
prices.  Hence  it  was  held,  at  an  early  day,  that  all  that  could 
be  required  on  the  part  of  the  owner  of  the  goods  by  way  of 
compensation  was,  that  he  should  be  ready  and  willing  to  pay  a 
reasonable  compensation,  and  to  deposit  the  money  in  advance, 
if  required.  Carrying  for  reasonable  compensation  must  imply 
that  the  same  compensation  is  accepted  always  for  the  same  serv- 
ice, else  it  could  not  be  reasonable,  either  absolutely  or  rela- 
tively." In  Hutchinson  on  Carriers,  243,  after  a  review  of 
the  cases,  it  is  said :  ' '  Hence  we  may  conclude  that  in  this 
country,  independently  of  statutory  provisions,  all  common  car- 
riers will  be  held  to  the  strictest  impartiality  in  the  conduct  of 
their  business,  and  that  all  privileges  or  preferences  given  to 
one  customer,  which  are  not  extended  to  all,  are  in  violation  of 
public  duty."  An  examination  of  the  authorities  cited  by  these 
learned  authors  leave  no  doubt  that  a  common  carrier  has  no 
right  to  make  unreasonable  charges  for  his  services,  and  that 
he  cannot  lawfully  make  unjust  discrimination  between  his  cus- 
tomers.    It  is  strenuously  contended  by  counsel  for  appellant 
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that  it  is  not  charged  in  the  petition  as  a  substantial  fact  that 
the  rate  charged  the  plaintiffs  was  unreasonable.  It  is  dis- 
tinctly averred  that  the  rate  charged  the  plaintiffs  "was  un- 
reasonable, and  is  and  was  an  unjust  discrimination,"  This 
appears  to  us  to  be  a  sufficient  answer  to  the  argument  of 
counsel  to  the  effect  that  the  action  is  founded  solely  upon 
the  fact  of  mere  difference  in  rates.  It  appears  to  be  con- 
ceded that  the  defendant  had  no  right  to  exact  unreasonable 
rates,  or  to  make  unjust  discriminations  between  shippers  which, 
in  effect,  compels  one  shipper  to  pay  an  unreasonable  rate. 

The  above  principles  of  law  may  be  said  to  be  fundamental, 
and  it  is  only  necessary  to  apply  the  facts  to  reach  the  conclu- 
sion that  the  rates  paid  by  the  plaintiffs  were  unreasonable  and 
unjust  discrimination.  It  is  not  claimed  that  the  favored  ship- 
pers were  objects  of  the  charity  of  the  defendant.  The  payment 
of  the  rebates  cannot  be  designated  as  "alms-giving."  It  does 
not  appear  that  the  concessions  were  made  because  the  fav- 
ored shippers  furnished  more  shipments  than  the  plaintiffs. 
The  fact  is,  that  some  of  the  others  shipped  less  than  the  plain- 
tiffs. In  short,  there  is  no  reason  for  the  discrimination.  It 
is  true  that  it  is  claimed  that  the  rebate  shippers  bought  cattle 
and  hogs  from  territory  in  which  shipments  would  ordinarily 
be  made  upon  other  railroads,  but  the  evidence  shows  that  the 
plaintiffs'  field  of  operation  was  about  the  same  as  the  other 
shippers.  It  does  not  appear  that  the  rebates  were  allowed 
merely  at  times  when  there  were  cut  rates  or  a  war  of  rates 
between  the  defendant  and  rival  railroad  lines.  The  rebates 
were  paid  regularly  for  years,  with  but  short  intervals.  Is  it 
to  be  supposed  that  any  court  or  jury  under  this  state  of  facts 
would  solemnly  find,  declare,  and  adjudge  that,  after  paying 
the  rebate,  the  defendant  did  not  have  a  reasonable  compensa- 
tion for  the  service?  The  only  finding  that  can  in  any  fairness 
be  made  is,  that  after  deducting  the  rebate  the  rate  was  reason- 
able, and  that  the  exaction  from  the  plaintiffs  was  unreason- 
able, and  the  discrimination  against  them  unjust.  And  the  fact 
that  it  was  secretly  done,  and  that  it  appeared  to  be  neces- 
sary to  carry  it  on  by  lying  and  deceit,  surely  does  not  tend  to 
commend  such  a  course  of  dealing  to  fair-minded  men.  We 
have  been  cited  to  a  number  of  adjudged  cases  by  counsel  for 
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the  respective  parties,  and  we  think  we  may  safely  say  that  not 
one  of  them  is  in  conflict  with  the  views  we  have  herein  expressed 
upon  this  question.  On  the  contrary,  and  in  support  of  our 
conclusion,  see  Sharpless  v.  Mayor,  21  Pa.  St.  147,  59  Am.  Dec. 
759;  New  England  Exp.  Co.  v.  Maine  etc.  R'y  Co.,  57  Me.  188, 
2  Am.  Rep.  31;  McDuffee  v.  Portland  etc.  R'y  Co.,  52  N.  H.  430, 
13  Am.  Rep.  72;  Messenger  v.  Pennsylvania  R'y  Co.,  36  N.  J. 
L.  407,  13  Am.  Rep.  457. 

2.  It  is  claimed  in  behalf  of  appellant  that  the  payments  by 
the  plaintiff  were  voluntarily  made,  and  cannot  be  recovered 
back.  It  is  true,  the  m.oney  was  paid  without  duress  of  person 
or  goods,  but  it  was  paid,  not  only  without  knowledge  that  it 
was  a  wrongful  exaction,  but  in  the  belief  of  the  truth  of  the 
positive  assertions  of  Clapp  that  no  shipper  was  allowed  any 
rebate.  That  such  a  payment  is  not  voluntary,  see  1  Parsons  on 
Contracts,  466,  and  Heiserman  v.  Burlington  etc.  R'y  Co.,  63 
Iowa  732,  18  N.  W.  R.  903. 

Modified  and  affirmed. 


The    Common    Carrier's    Liahility    Considered — An  Insurer — 

Limitations* 

HART  V.  CHICAGO  AND  NORTHWESTERN  RAILWAY 

CO. 

69  Imjoa  485,  29  N.  W.  E.  597.    1886. 

On  the  eighteenth  day  of  April,  1883,  plaintiff  delivered  to 
defendant,  at  the  city  of  Des  Moines,  one  car-load  of  property, 
which  the  latter  undertook  to  transport  to  the  town  of  Miller, 
in  Dakota  territory.  The  property  shipped  in  the  ear  consisted 
of  six  horses,  two  wagons,  three  sets  of  harness,  a  quantity  of 
grain,  a  lot  of  household  and  kitchen  furniture,  and  personal 
effects.  The  contract  under  which  the  shipment  was  made  pro- 
vided that  the  horses  should  be  loaded,  fed,  watered  and  eared 

*  See  Sec.  722  et  seq.,  Vol.  5,  Cyclopedia  of  Law. 
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for  by  the  shipper  at  his  own  expense,  and  that  one  man  in 
charge  of  them  would  be  passed  free  on  the  train  that  carried 
the  car.  It  also  provided  that  no  liability  would  be  assumed 
by  the  defendant  on  the  horses  for  more  than  $100  each,  unless 
by  special  agreement  noted  on  the  contract,  and  no  such  special 
agreement  was  noted  on  the  contract.  Plaintiff  placed  a  man 
in  charge  of  the  horses,  and  he  was  permitted  to,  and  did,  ride 
in  the  car  with  them.  When  the  train  reached  Bancroft,  in  this 
state,  it  was  discovered  that  the  hay  which  was  carried  in  the 
car  to  be  fed  to  the  horses  on  the  trip  was  on  fire.  The  car  was 
broken  open  and  the  man  in  charge  of  the  horses  was  found 
asleep.  The  trainmen  and  others  present  attempted  to  extin- 
guish the  fire,  but  before  they  succeeded  in  putting  it  out  the 
horses  were  killed,  and  the  other  property  destroyed.  This  ac- 
tion was  brought  to  recover  the  value  of  the  property.  There 
was  a  verdict  and  judgment  for  plaintiff,  and  defendant  ap- 
peals. 

Reed,  J. — I.  There  was  evidence  which  tended  to  prove  that 
the  fire  was  communicated  to  the  car  from  a  lantern  which  the 
man  in  charge  of  the  horses  had  taken  into  the  car.  This  lantern 
was  furnished  by  plaintiff,  and  was  taken  into  the  car  by 
his  direction.  Defendant  asked  the  circuit  court  to  instruct  the 
jury  that  if  the  fire  which  destroyed  the  property  was  caused 
by  a  lighted  lantern  in  the  sole  use  and  control  of  plaintiff's  serv- 
ant, who  was  in  the  car  in  charge  of  the  property,  plaintiff 
could  not  recover.  The  court  refused  to  give  this  instruction 
but  told  the  jury  that,  if  the  fire  was  occasioned  by  the  fault 
or  negligence  of  plaintiff's  servant,  who  was  in  charge  of  the 
property,  there  could  be  no  recovery.  The  jury  might  have 
found  from  the  evidence  that  the  fire  was  communicated  to  the 
hay  from  the  lantern,  but  that  plaintiff's  servant  was  not  guilty 
of  any  negligence  in  the  matter.  The  question  presented  by  this 
assignment  of  error,  then,  is  whether  a  common  carrier  is  re- 
sponsible for  the  injury  or  destruction  of  property,  while  it 
is  in  the  course  of  transportation,  when  the  injury  is  caused 
by  some  act  of  the  owner,  but  which  is  unattended  with  any 
negligence  on  the  part  of  the  owner. 

The  carrier  is  held  to  be  an  insurer  of  the  safety  of  the  prop- 
erty while  he  has  it  in  possession  as  a  carrier.   His  undertaking 
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for  the  care  and  safety  of  the  property  arises  by  the  implication 
of  law  out  of  the  contract  for  its  carriage.  The  rule  which  holds 
him  to  be  an  insurer  of  the  property  is  founded  upon  considera- 
tions of  public  policy.  The  reason  of  the  rule  is  that,  as  the 
carrier  ordinarily  has  the  absolute  possession  and  control  of  the 
property  while  it  is  in  course  of  shipment,  he  has  the  most 
tempting  opportunities  for  embezzlement  or  for  fraudulent  col- 
lusion with  others.  Therefore,  if  it  is  lost  or  destroyed  while  in 
his  custody,  the  policy  of  the  law  imposes  the  loss  upon  him. 
Coggs  V.  Bernard,  2  Ld.  Raym.,  909;  Forward  v.  Pittard,  1 
Durn.  &  E.,  27 ;  Riley  v.  Home,  5  Bing.,  217 ;  Thomas  v.  Railway 
Co.,  10  Met.  (Mass.)  472,  43  Am.  D.  444;  Roberts  v.  Turner,  12 
Johns.  (N.  Y.)  232,  7  Am.  D.  311;  Moses  v.  Railway  Co.,  24  N. 
H.  71,  55  Am.  D.  222 ;  Rixford  v.  Smith,  52  N.  H.  355,  13  Am.  R. 
42.  His  undertaking  for  the  safety  of  the  property,  however,  is 
not  absolute.  He  has  never  been  held  to  be  an  insurer  against 
injuries  occasioned  by  the  act  of  God,  or  the  public  enemy,  and 
there  is  no  reason  why  he  should  be;  and  it  is  equally  clear,  we 
think,  that  there  is  no  consideration  of  policy  which  demands 
that  he  should  be  held  to  account  to  the  owner  for  an  injury 
which  is  occasioned  by  the  owner's  own  act;  and  whether  the 
act  of  the  owner  by  which  the  injury  was  caused  amounted  to 
negligence  is  immaterial  also.  If  the  immediate  cause  of  the  loss 
was  the  act  of  the  owner,  as  between  the  parties,  absolute  justice 
demands  that  the  loss  should  fall  upon  him,  rather  than  upon 
the  one  who  has  been  guilty  of  no  wrong;  and  it  can  make  no 
difference  that  the  act  cannot  be  said  to  be  either  wrongful  or 
negligent.  If,  then,  the  fire  which  occasioned  the  loss  in  ques- 
tion was  ignited  by  the  lantern  which  plaintiff's  servant,  by  his 
direction,  took  into  the  car,  and  which,  at  the  time,  was  in  the 
exclusive  control  and  care  of  the  servant,  defendant  is  not  lia- 
ble, and  the  question  whether  the  servant  handled  it  carefully 
or  otherwise  is  not  material.  This  view  is  abundantly  sustained 
by  the  authorities.  See  Hutch.  Carr.,  §  216,  and  cases  cited  in 
the  note ;  also  Lawson  Carr  §§  19,  23.     *     *     * 

Judgment  reversed. 
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FORWABD   V.   PITTARD. 
1  Term  Bep.  27.    1785. 

This  was  an  action  on  the  case  against  the  defendant,  as  a 
common  carrier,  for  not  safely  carrying  and  delivering  the 
plaintiff's  goods.  The  action  was  tried  at  the  last  summer  assizes 
at  Dorchester,  before  Mr.  Baron  Perryn,  when  the  jury  found  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court  on 
the  following  case: 

"That  the  defendant  was  a  common  carrier  from  London  to 
Shaftesbury.  That  on  Thursday,  the  14th  of  October,  1784,  the 
plaintiff  delivered  to  him  on  Weyhill  twelve  pockets  of  hops 
to  be  carried  by  him  to  Andover,  and  to  be  by  him  forwarded 
to  Shaftesbury  by  his  public  road  wagon,  which  travels  from 
London  through  Andover  to  Shaftesbury.  That,  by  the  course 
of  traveling,  such  wagon  was  not  to  leave  Andover  till  the  Sat- 
urday evening  following.  That  in  the  night  of  the  following 
day  after  the  delivery  of  the  hops,  a  fire  broke  out  in  a  booth 
at  the  distance  of  about  100  yards  from  the  booth  in  which  the 
defendant  had  deposited  the  hops,  which  burnt  for  some  time 
with  unextinguishable  violence,  and  during  that  time  communi- 
cated itself  to  the  said  booth  in  which  the  defendant  had  de- 
posited the  hops,  and  entirely  consumed  them  without  any  actual 
negligence  in  the  defendant.  That  the  fire  was  not  occasioned 
by  lightning." 

Lord  Mansfield.  After  stating  the  case.  The  question  is, 
whether  the  common  carrier  is  liable  in  this  case  of  fire?  It  ap- 
pears from  all  the  cases  for  100  years  back  that  there  are  events 
for  which  the  carrier  is  liable  independent  of  his  contract.  By 
the  nature  of  his  contract,  he  is  liable  for  all  due  care  and  dili- 
gence ;  and  for  any  negligence  he  is  suable  on  his  contract.  But 
there  is  a  further  degree  of  responsibility  by  the  custom  of  the 
realm,  that  is,  by  the  common  law;  a  carrier  is  in  the  nature 
of  an  insurer.  It  is  laid  down  that  he  is  liable  for  every  acci- 
dent, except  by  the  act  of  God,  or  the  King's  enemies.  Now, 
what  is  the  act  of  God  ?  I  consider  it  to  mean  something  in  oppo- 
sition to  the  act  of  man;  for  everything  is  the  act  of  God  that 
happens  by  his  permission;  everything,  by  his  knowledge.    But 
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to  prevent  litigation,  collusion,  and  the  necessity  of  going  into 
circumstances  impossible  to  be  unravelled,  the  law  presumes 
against  the  carrier  unless  he  shows  it  was  done  by  the  King's 
enemies  or  by  such  act  as  could  not  happen  by  the  intervention 
of  man,  as  storms,  lightning,  and  tempests. 

If  an  armed  force  come  to  rob  the  carrier  of  the  goods,  he 
is  liable ;  and  a  reason  is  given  in  the  books,  which  is  a  bad  one, 
viz.,  that  he  ought  to  have  a  sufficient  force  to  repel  it ;  but  that 
would  be  impossible  in  some  cases,  as  for  instance  in  the  riots 
in  the  year  1780.  The  true  reason  is,  for  fear  it  may  give  room 
for  collusion,  that  the  master  may  contrive  to  be  robbed  on 
purpose,  and  share  the  spoil. 

In  this  case,  it  does  not  appear  but  that  the  fire  arose  from 
the  act  of  some  man  or  other.  It  certainly  did  arise  from  some 
act  of  man;  for  it  is  expressly  stated  not  to  have  happened  by 
lightning.  The  carrier  therefore  in  this  case  is  liable,  inasmuch 
as  he  is  liable  for  inevitable  accident. 

Judgment  for  the  plaintiff. 


EVANS  V.  FITCHBURG  RAILROAD  CO. 

Ill  Mass.  142;  15  Am.  R.  19.     1872. 

Tort  to  recover  for  injuries  to  plaintiff's  horse.  He  had 
delivered  two  horses  to  defendant,  and  tied  them  in  the  car. 
He  offered  to  prove  that  one  had  been  injured  by  kicks  from 
the  other,  and  that  both  had  previously  been  kind.  The  na- 
ture of  the  charge  and  refusal  to  charge  by  the  judge  below 
are  sufficiently  indicated  in  the  opinion.   Judgment  for  plaintiff. 

Ames,  J.  According  to  the  established  rule  as  to  the  liability 
of  a  common  carrier,  he  is  understood  to  guarantee  that  (with 
the  well-known  exception  of  the  act  of  God  and  of  public  ene- 
mies) the  goods  entrusted  to  him  shall  seasonably  reach  their 
destination,  and  that  they  shall  receive  no  injury  from  the  man- 
ner in  which  their  transportation  is  accomplished.  But  he  is 
not,  necessarily  and  under  all  circumstances,  responsible  for  the 
condition  in  which  they  may  be  found  upon  their  arrival.  The 
ordinary  and  natural  decay  of  fruit,  vegetables  and  other  per- 
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ishable  articles;  the  fermentation,  evaporation  or  unavoidable 
leakage  of  liquids;  the  spontaneous  combustion  of  some  kinds 
of  goods;  are  matters  to  which  the  implied  obligation  of  the 
carrier,  as  an  insurer,  does  not  extend.  Story  on  Bailments, 
§§  492  a,  576.  He  is  liable  for  all  accidents  and  mismanage- 
ment incident  to  the  transportation  and  to  the  means  and  ap- 
pliances by  which  it  is  effected;  but  not  for  injuries  produced 
by,  or  resulting  from,  the  inherent  defects  or  essential  qualities 
of  the  articles  which  he  undertakes  to  transport.  The  extent 
of  his  duty  in  this  respect  is  to  take  all  reasonable  care  and  use 
all  proper  precautions  to  prevent  such  injuries,  or  to  diminish 
their  effect,  as  far  as  he  can;  but  his  liability,  in  such  cases,  is 
by  no  means  that  of  an  insurer. 

Upon  receiving  these  horses  for  transportation,  without  any 
special  contract  limiting  their  liability,  the  defendants  incurred 
the  general  obligation  of  common  carriers.  They  thereby  became 
responsible  for  the  safe  treatment  of  the  animals,  from  the  mo- 
ment they  received  them,  until  the  carriages  in  which  they  were 
conveyed  were  unloaded.  Moffat  v.  Great  Western  Railway  Co., 
15  Law  T.  (N.  S.)  630.  They  would  be  unconditionally  liable 
for  all  injuries  occasioned  by  the  improper  construction  or  un- 
safe condition  of  the  carriage  in  which  the  horses  were  con- 
veyed, or  by  its  improper  position  in  the  train,  or  by  the  want 
of  reasonable  equipment,  or  by  any  mismanagement,  or  want 
of  due  care,  or  by  any  other  accident  (not  within  the  well- 
known  exception)  affecting  either  the  train  generally  or  that  par- 
ticular carriage.  But  the  transportation  of  horses  and  other 
domestic  animals  is  not  subject  to  precisely  the  same  rules  as 
tha.t  of  packages  and  inanimate  chattels.  Living  animals  have 
excitabilities  and  volitions  of  their  own  which  greatly  increase 
the  risks  and  difficulties  of  management.  They  are  carried  in 
a  mode  entirely  opposed  to  their  instincts  and  habits ;  they  may 
be  made  uncontrollable  by  fright,  or,  notwithstanding  every  pre- 
caution, may  destroy  themselves  in  attempting  to  break  loose, 
or  may  kill  each  other.  If  the  injury  in  this  case  was  produced 
by  the  fright,  restiveness,  or  viciousness  of  the  animals,  and  if 
the  defendants  exercised  all  proper  care  and  foresight  to  pre- 
vent it,  it  would  be  unreasonable  to  hold  them  responsible  for 
the  loss.     Clarke  v.  Rochester  &  Syracuse  Railroad  Co.,  14  N. 
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Y.  570,  67  Am.  Dec.  205.  Thus  it  has  been  held  that  if  horses 
or  other  animals  are  transported  by  water,  and  in  consequence 
of  a  storm  they  break  down  the  partition  between  them,  and  by 
kicking  each  other  some  of  them  are  killed,  the  carrier  will  not 
be  held  responsible.  Laurence  v.  Aberdein,  5  B.  &  Aid.  107; 
Story  on  Bailments,  §  576 ;  Angell  on  Carriers,  214  a.  The  car- 
rier of  cattle  is  not  responsible  for  injuries  resulting  from  their 
viciousness  of  disposition,  and  the  question  what  was  the  cause 
of  the  injury  is  one  of  fact  for  the  jury.  Hall  v.  Renfro,  3 
Mete,  (Ky.)  51.  And  in  a  New  York  case.  Conger  v.  Hudson 
River  Railroad  Co.,  6  Duer,  375,  Mr.  Justice  Woodruff  says, 
in  behalf  of  the  court:  "We  are  not  able  to  perceive  any  rea- 
son upon  which  the  shrinkage  of  the  plaintiff's  cattle,  their  dis- 
position to  become  restive,  and  their  trampling  upon  each  other 
when  some  of  them  lie  down  from  fatigue,  is  not  to  be  deemed 
an  injury  arising  from  the  nature  and  inherent  character  of  the 
property  carried,  as  truly  as  if  the  property  had  been  of  any  de- 
scription of  perishable  goods." 

It  appears  to  us,  therefore,  that  the  first  instruction  which  the 
defendants  requested  the  court  to  give  should  have  been  given. 
If  the  jury  found  that  the  defendants  provided  a  suitable  car, 
and  took  all  proper  and  reasonable  precautions  to  prevent  the 
occurrence  of  such  an  accident,  and  that  the  damage  was  caused 
by  the  kicking  of  one  horse  by  another,  the  defendants  were  en- 
titled to  a  verdict.  That  is  to  say,  they  might  be  held  to  great 
vigilance,  foresight  and  care ;  but  they  were  not  absolutely  liable 
as  insurers  against  injuries  of  that  kind.  As  there  was  evidence 
also  tending  to  show  that  the  halter  was  attached  by  the  plaintiff 
to  the  jaw  of  one  of  the  horses  in  a  manner  which  might  cause 
or  increase  restiveness  and  bad  temper,  and  also  evidence  that 
their  shoes  were  not  taken  off,  the  defendants  were  entitled  to 
the  instruction  that  if  the  injuries  were  caused  by  the  fault  of 
neglect  of  the  plaintiff'  in  these  particulars,  he  could  not  recover. 
This  court  has  recently  decided  that  for  unavoidable  injuries 
done  by  cattle  to  themselves  or  each  other,  in  their  passage,  the 
common  carrier  is  not  liable.  Smith  v.  New  Haven  &  North- 
ampton Railroad  Co.,  12  Allen,  531.  This  is  another  mode  of 
saying  that  a  railroad  corporation,  in  undertaking  the  transpor- 
tation of  cattle,  does  not  insure  their  safety  against  injuries 
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occasioned  by  their  viciousness  and  unruly  conduct.  Kendall 
V.  London  &  Southwestern  Railroad  Co.,  L.  R.  7  Ex.  373.  The 
jury  should  therefore  have  been  instructed  that  if  the  injury 
happened  in  that  way,  and  if  the  defendants  exercised  proper 
care  and  foresight  in  placing  and  securing  the  horses  while  under 
their  charge,  they  are  not  to  be  held  liable  in  this  action.  Upon 
this  point  the  burden  of  proof  may  be  upon  the  defendants,  but 
they  should  have  been  permitted  to  go  to  the  jury  upon  the  ques- 
tion whether  there  had  been  reasonable  care  on  their  part. 

It  appears  to  us  also  that  the  instruction  actually  given  was  not 
a  full  equivalent  for  that  which  was  requested  and  which,  as  we 
have  seen,  should  have  been  given.  It  was  not  necessary  to  the 
defense  to  show  that  the  injury  was  caused  in  ''an  outburst  of 
viciousness."  The  proposition  should  have  been  stated  much 
more  generally,  and  the  jury  should  have  been  told  that  if  from 
fright,  bad  temper,  viciousness,  or  any  other  cause  without  fault 
on  the  part  of  the  defendants,  the  horses  became  refractory  and 
unruly,  and  the  kicking  and  injury  were  occasioned  in  that  man- 
ner, it  was  an  unavoidable  accident,  for  which  the  defendants 
were  not  liable. 

Exceptions  sustained. 


BENNETT  v.  BYRAM  &  CO. 

38  Miss.  17;  75  Am.  Dec.  90.  1859. 

By  Court,  Harris,  J.  The  defendants  in  error  brought  their 
action  in  the  circuit  court  against  the  plaintiff  in  error,  to  re- 
cover damages  against  him  as  a  common  carrier  by  steamboat, 
for  the  non-delivery  of  goods  according  to  contract. 

The  defendant  filed  his  answer,  a  general  denial  of  the  state- 
ment of  the  cause  of  action  in  the  complaint ;  upon  which  issue 
was  joined,  and  the  jury  found  a  verdict  for  plaintiff. 

It  is  assigned  for  error  that  the  jury  found  contrary  to  law 
and  evidence;  that  the  court  erred  in  giving  the  charges  asked 
by  plaintiff  below,  and  in  refusing  charges  asked  by  the  de- 
fendant below;  and  lastly,  that  the  court  erred  in  refusing  to 
grant  a  new  trial. 
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It  appears  by  the  record  that  on  the  fourth  day  of  June,  1855, 
the  plaintiff  in  error,  as  master  of  the  Eliza  No.  2,  a  steam- 
boat navigating  the  Tombigbee  river  between  Mobile  and  Aber- 
deen, by  bill  of  lading  of  that  date,  contracted  to  deliver  certain 
goods  as  a  carrier  to  the  defendants  in  error. 

The  boat  proceeded  on  her  way  as  far  as  Gainesville,  and  was 
unable  to  proceed  farther  on  account  of  the  low  stage  of  water. 
The  goods  were  stored  in  the  warehouse  of  McMahon  in  June, 
1855;  the  water  remaining  too  low  for  steamboat  navigation 
for  several  months  thereafter. 

On  the  twenty-first  of  August,  1855,  defendants  in  error  sent 
an  order  to  McMahon  for  all  the  goods  except  the  iron,  and  re- 
ceived and  hauled  them  to  Aberdeen.  And  afterwards,  in  Jan- 
uary, 1856,  the  iron  was  shipped  to  plaintiffs  by  the  steamboat 
Champion.  In  this  action,  it  is  sought  to  recover  all  the  ex- 
penses which  defendants  in  error  incurred  after  receiving  the 
goods  at  Gainesville,  and  indeed  after  they  were  left  there  by 
the  plaintiff  in  error,  as  well  as  a  small  amount  of  damage  sus- 
tained by  the  rusting  of  the  iron.  It  is  not  claimed  that  any 
other  damage  was  suffered. 

There  is  no  proof  of  damage  by  negligence  or  other  improper 
conduct  on  the  part  of  .plaintiff  in  error,  unless  his  failure  to 
reach  Aberdeen  with  the  goods  intrusted  to  his  care  is  to  be  so 
regarded.  We  lay  out  of  view  all  that  is  said  in  this  record  and 
in  argument  as  to  the  alteration  of  the  bill  of  lading,  and  the 
circumstances  under  which  the  bill  was  signed,  as  wholly  imma- 
terial in  this  case.  The  addition  of  the  words  "water  permit- 
ting" did  not  change  the  character  of  the  contract,  as  they  are 
embraced  under  the  general  exception,  "the  act  of  God:"  See 
Angell  on  Carriers,  sees.  289,  333,  and  note  2. 

The  first  question  for  our  determination  upon  the  record  be- 
fore us,  which  it  is  material  to  consider,  is  what  was  the  obliga- 
tion of  the  plaintiff  in  error  under  this  contract  as  a  common 
carrier. 

Admitting  that  this  bill  of  lading  was  intended  as  a  contract 
to  deliver  the  goods  to  the  defendants  in  error  at  Aberdeen 
(which  seems  not  to  have  been  expressed  on  its  face),  the  car- 
rier was  bound  first  to  proceed  without  deviation  from  the  usual 
and  ordinary  course  to  the  place  of  delivery.     He  was  next 
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bound  to  deliver  the  goods  to  the  consignees  in  safety  at  all 
events,  excepting  the  act  of  God,  the  public  enemies,  and  the 
act  or  conduct  of  the  owners.  He  was  bound  to  make  delivery 
in  a  reasonable  time  and  with  reasonable  expedition,  as  no  time 
of  delivery  is  specified  in  the  contract.  For,  says  Mr.  Angell, 
in  his  work  on  carriers,  sec.  283,  the  duty  to  deliver,  within  a 
reasonable  time,  is  a  term  ingrafted  by  legal  implication  upon  a 
promise  or  duty  to  carry  generally.  See  also  Hand  v.  Baynes, 
4  Whart.  204,  33  Am.  Dec.  54,  cited  in  note,  and  numerous 
other  cases  cited.  "What  would  be  reasonable  time  must  be  de- 
termined, under  all  the  circumstances,  with  a  view  to  the  condi- 
tion of  the  river,  the  season  of  the  year,  the  state  of  the 
weather,"  etc.:  See  Angell  on  Carriers,  sec.  289,  and  notes  p. 
288;  Hadley  v.  Clarke,  8  T.  R.  259;  Story  on  Bailments,  sec. 
545  a. 

Again:  the  obligation  of  the  carrier  to  deliver  according  to 
his  contract  is  only  suspended  during  any  temporary  obstruc- 
tion. It  is  not  thereby  avoided:  Angell  on  Carriers,  sec.  289, 
and  cases  cited.  Hence,  plaintiff  in  error  was  bound,  notwith- 
standing the  hinderance  of  navigation  by  low  water,  to  deliver 
defendant's  goods  in  safety  as  soon  as  he  could  by  reasonable 
diligence  after  the  removal  of  the  unavoidable  cause  of  delay: 
See  also  Id.,  sec.  294. 

From  the  obligation  to  deliver,  at  all  events,  the  carrier  may, 
under  certain  circumstances,  be  excused.  And  among  these, 
the  same  learned  authoft*  mentions  the  following :  *  *  If  the  owner 
or  shipper  is  induced  from  any  cause  to  accept  the  goods  short 
of  the  place  to  which  they  were  first  intended  to  be  conveyed, 
the  carrier  is  not  only  discharged  from  liability  further,  but  is 
entitled  to  a  pro  rata  compensation  for  the  transportation  as  far 
as  it  has  been  continued :"  Angell  on  Carriers,  p.  330,  sec.  331. 

The  acceptance  of  the  goods  voluntarily  from  the  warehouse- 
man, knowing  that  the  voyage  had  been  abandoned  on  account 
of  the  low  water,  and  paying  these  charges  for  storage,  will  ex- 
cuse delivery,  and  discharge  the  carrier  from  further  liability 
therefor:  See  Rossiter  v.  Chester,  1  Doug.  (Mich.)  154;  Parsons 
V.  Hardy,  14  Wend.  215,  28  Am.  Dec.  521 ;  Hunt  v.  Haskell,  24 
Me.  339,  41  Am.  Dec.  387 ;  Lorent  v.  Kentring,  1  Nott  &  M.  132. 

In  the  case  before  us,  the  proof  is  clear,  by  the  testimony 
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of  the  parties  themselves,  that  they  did  accept  the  goods  at 
Gainesville,  paid  the  freight  and  storage,  and  hauled  the  goods 
to  Aberdeen— all  except  the  iron— long  before  the  plaintiff  in 
error  could  have  complied  with  his  contract,  or  was  bound  to 
have  made  delivery  under  the  facts  in  proof.  By  this  accept- 
ance, we  have  seen  that  the  plaintiff  in  error  was  discharged  from 
all  subsequent  liability  or  responsibility  on  account  of  his  con- 
tract. Until  the  goods  were  so  accepted,  the  carrier  was  en- 
titled to  no  compensation  before  delivery,  and  was  bound  for 
all  charges  and  expenses  incurred  in  the  preservation  of  the 
goods,  and  all  damage  or  injury  in  the  preservation  of  the 
goods,  and  all  damage  or  injury  impairing  their  value  while  in 
his  possession.  After  acceptance,  he  was  only  entitled  to  his 
pro  rata  share  of  the  freight.  If  he  received  more  than  the  usual 
freight  from  Mobile  to  Gainesville,  he  is  liable  to  the  defendants 
in  error  for  such  overplus,  if  they  have  been  compelled  to  pay 
it,  or  have  paid  it  to  him  or  to  his  agents  or  factors,  in  order 
to  obtain  their  goods. 

After  acceptance  of  the  goods  at  Gainesville  by  the  owners, 
the  carrier  was  not  bound  for  the  expenses  of  transportation 
from  thence  to  Aberdeen. 

In  view  of  the  case  here  presented,  the  fourth,  fifth,  sixth, 
seventh,  eighth,  ninth,  and  tenth  instructions  were  erroneous, 
and  the  verdict  of  the  jury  for  a  greater  sum  than  the  testimony 
warranted  under  the  principles  above  stated. 

Let  the  judgment  be  reversed,  cause  remanded,  and  a  venire 
de  novo  awarded. 


GEISMER  V.  LAKE  SHORE  AND  MICHIGAN 
SOUTHERN  RAILWAY  CO. 

103  N.  Y.  563;  N.  E.  R.  828;  55  Am.  R.  837.    1886. 

'Action  for  delay  in  transporting  live  stock.  Judgment  for 
plaintiff. 

Earl,  J.  We  are  of  opinion  that  the  learned  trial  judge  fell 
into  error  as  to  rules  of  law  of  vital  and  controlling  importance 
in  the  disposition  of  this  cause. 
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A  railroad  carrier  stands  upon  the  same  footing  as  other  car- 
riers, and  may  excuse  delay  in  the  delivery  of  goods  by  accident 
or  misfortune  not  inevitable  or  produced  by  the  act  of  God. 
All  that  can  be  required  of  it  in  any  emergency  is  that  it  shall 
exercise  due  care  and  diligence  to  guard  against  delay  and  to 
forward  the  goods  to  their  destination;  and  so  it  has  been  uni- 
formly decided.  Wibert  v.  N.  Y.  &  Erie  Railroad  Co.,  12  N. 
.Y.  245;  Blackstock  v.  N.  Y.  &  Erie  Railroad  Co.,  20  N.  Y.  48, 
75  Am.  Dee.  372. 

In  the  absence  of  special  contract  there  is  no  absolute  duty 
resting  upon  a  railroad  carrier  to  deliver  the  goods  entrusted  to 
it  within  what,  under  ordinary  circumstances,  would  be  a  rea- 
sonable time.  Not  only  storms  and  floods  and  other  natural 
-causes  may  excuse  delay,  but  the  conduct  of  men  may  also  do 
so.  An  incendiary  may  burn  do"\vn  a  bridge,  a  mob  may  tear 
up  the  tracks  or  disable  the  rolling  stock  or  interpose  irresistible 
force  or  overpowering  intimidation,  and  the  only  duty  resting 
upon  the  carrier,  not  otherwise  in  fault,  is  to  use  reasonable 
ejfforts  and  due  diligence  to  overcome  the  obstacles  thus  inter- 
posed, and  to  forward  the  goods  to  their  destination. 

While  the  court  below  conceded  this  to  be  the  general  rule, 
it  did  not  give  the  defendant  the  benefit  of  it  because  it  held 
that  the  men  engaged  in  the  violent  and  riotous  resistance  to  the 
defendant  were  its  employees  for  whose  conduct  it  was  responsi- 
ble, and  in  that  holding  was  the  fundamental  error  committed 
by  it.  It  is  true  that  these  men  had  been  in  the  employment 
x)i  the  defendant.  But  they  left  and  abandoned  that  employ- 
ment. They  ceased  to  be  in  its  service  or  in  any  sense  its  agents, 
for  whose  conduct  it  was  responsible.  They  not  only  refused 
to  obey  its  orders  or  to  render  it  any  service,  but  they  wil- 
fully arrayed  themselves  in  positive  hostility  against  it,  and 
intimidated  and  defeated  the  efforts  of  employees  who  were  wil- 
ling to  serve  it.  They  became  a  mob  of  vicious  law  breakers 
to  be  dealt  with  by  the  government,  whose  duty  it  was,  bj^  the 
use  of  adequate  force,  to  restore  order,  enforce  proper  respect 
for  private  property  and  private  rights  and  obedience  to  law. 
If  they  had  burned  down  bridges,  torn  up  tracks,  or  gone  into 
passenger  cars  and  assaulted  passengers,  upon  what  principle 
could  it  be  held  that  as  to  such  acts  they  were  the  employees 
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of  the  defendant  for  whom  it  was  responsible  ?  If  they  had  sued 
the  defendant  for  wages  for  the  eleven  days  when  they  were 
thus  engaged  in  blocking  its  business,  no  one  will  claim  that 
they  could  have  recovered. 

It  matters  not,  if  it  be  true,  that  the  strike  was  conceived  and 
organized  while  the  strikers  were  in  the  employment  of  the 
defendant.  In  doing  that  they  were  not  in  its  service  or  seek- 
ing to  promote  its  interests  or  to  discharge  any  duty  they  owed 
it;  but  they  were  engaged  in  a  matter  entirely  outside  of  their 
employment  and  seeking  their  own  ends  and  not  the  interests 
of  the  defendant.  The  mischief  did  not  come  from  the  strike — 
from  the  refusal  of  the  employees  to  work,  but  from  their  violent 
and  unlawful  conduct  after  they  had  abandoned  the  service  of 
the  defendant. 

Here  upon  the  facts,  which  we  must  assume  to  be  true,  there 
was  no  default  on  the  part  of  the  defendant.  It  had  employees 
who  were  ready  and  willing  to  manage  its  train  and  carry  for- 
ward the  stock,  and  thus  perform  its  contract  and  discharge  its 
duty;  but  they  were  prevented  by  mob  violence  which  the  de- 
fendant could  not  by  reasonable  efforts  overcome.  That  under 
such  circumstances  the  delay  was  excused  has  been  held  in  sev- 
eral cases  quite  analogous  to  this  which  are  entitled  to  much 
respect  as  authorities.  Pittsburgh  &  C.  R.  Co.  v.  Ilazen,  84  111. 
36,  25  Am.  Rep.  422;  Pittsburg,  C.  W.  St.  L.  R.  Co.  v.  Hol- 
lowell,  65  Ind.  188,  32  Am.  Rep.  63;  Bennett  v.  Lake  Shore, 
etc.,  R.  Co.,  6  Am.  &  Eng.  R.  Cas.  391;  I.  &  W.  L.  R.  Co.  v. 
Juntgen,  10  Bradwell  (111.  App.),  295. 

The  cases  of  Weed  v.  Panama  R.  Co.,  17  N.  Y.  362,  72  Am. 
Dec.  474,  and  Blackstock  v.  N.  Y.  &  Erie  R.  Co.,  1  Bosw.  77; 
affirmed,  20  N.  Y.  48,  75  Am.  Dec.  372,  do  not  sustain  the 
plaintiff's  contention  here.  If  in  this  case  the  employees  of  the 
defendant  had  simply  refused  to  discharge  their  duties,  or  to 
work,  or  had  suddenly  abandoned  its  service,  offering  no  vio- 
lence, and  causing  no  forcible  obstruction  to  its  business  those 
authorities  could  have  been  cited  for  the  maintenance  of  an 
action  upon  principles  stated  in  the  opinions  in  those  cases. 

We  are  therefore  of  opinion  that  this  judgment  should  be  re- 
versed and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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PINGREE  V.  DETROIT,  LANSING  AND  NORTHERN 
RAILROAD  CO. 

66  Mich.  143;  33  N.  W.  R.  298;  11  Am.  St.  B.  479.  1887. 

Case  against  a  common  carrier  for  failure  to  deliver  a  con- 
signment of  boots  and  shoes  to  plaintiffs. 

Campbell,  C.  J.  This  case  presents  a  single  question  on  facts 
found. 

Plaintiffs  had  a  chattel  mortgage  against  Francis  M.  and 
Myron  C.  Butts,  which  was  made  on  August  4,  1886.  The  next 
day,  the  two  Butts  made  a  transfer  of  the  property  to  one 
Steere.  Plaintiffs  replevied  from  Steere,  and  on  August  12 
shipped  the  goods  by  defendant's  railroad  from  Edmore,  di- 
rected to  Detroit,  taking  the  usual  bill  of  lading.  On  the  same 
day,  the  goods  were  taken  by  the  sheriff  at  Stanton,  on  an  at- 
tachment against  said  F.  M.  and  M.  C.  Butts,  in  favor  of  John 
W.  Fuller  and  others.  Defendant  notified  plaintiffs  of  this 
seizure.  Plaintiffs  now  sue  defendant  for  not  delivering  the 
goods  at  Detroit.  The  question  is,  whether  the  seizure  by  the 
sheriff  exonerated  defendant  from  such  delivery.  The  court  be- 
low held  that  it  did. 

There  seems  to  be  a  little  apparent  conflict  between  the  cases 
on  this  question,  but  there  can  be  no  doubt  where  the  rule  of 
justice  lies.  If  the  carrier  could  rely  against  all  the  world  upon 
the  right  of  the  consignor  to  intrust  him  with  possession,  then 
it  would  be  reasonable  to  hold  him  estopped  from  questioning 
that  title.  But  there  is  no  authority  for  such  immunity.  The 
true  owner  may  take  his  property  from  a  carrier  as  well  as  from 
any  one  else.  If  a  carrier  gets  property  from  a  person  not 
authorized  to  direct  its  shipment,  he  has  been  declared  by  the 
supreme  court  of  this  state  to  have  no  lien  for  his  services,  and 
no  right  to  retain -the  property:  Fitch  v.  Newberry,  1  Doug.  1; 
40  Am.  Dec.  33.  There  is  no  sense  or  justice  in  enabling  a  con- 
signor to  compel  a  carrier,  at  his  peril,  to  defend  a  title  that  he 
knows  nothing  about,  and  has  no  means  of  defending,  unless  the 
consignor  gives  it  to  him.  In  the  present  case,  the  attachment 
was  against  plaintiff's  mortgagors,  and  was  regular.  It  must 
have  been  levied  on  the  claim  that  plaintiffs  had  no  right  to  the 
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goods.  Defendant  could  not  have  resisted  the  seizure  without 
incurring  the  risk  of  serious  civil,  and  perhaps  criminal,  lia- 
bility; and  if  plaintiffs'  claim  is  correct,  this  must  have  been 
done  at  defendant's  own  risk  and  expense. 

This  precise  question  was  decided  in  favor  of  the  carrier  in 
■Stiles  V.  Davis,  1  Black,  101,  upon  the  ground  that  defendant 
was  not  required  to  resist  the  sheriff,  and  could  not  properly  do 
so.  This  rule  has  been  adhered  to  by  the  United  States  supreme 
court,  and  followed  to  a  considerable  extent.  It  is  the  only  rule 
compatible  with  public  order.  A  carrier  must  otherwise  resist 
the  officer,  or  find  some  one  who  will  swear  out  a  replevin,  which 
a  carrier  usually  has  not  knowdedge  enough  to  justify.  If  the 
carrier  cannot  call  on  the  consignor  to  defend,  and  must  take 
the  risk  and  the  loss,  his  position  would  be  one  of  hopeless  weak- 
ness. If  he  declines  to  accept  custody  of  goods,  he  runs  the 
risk  of  an  action ;  and  if  a  wrongful  holder,  by  doubtful  title, 
or  even  by  theft,  compels  him  to  receive  the  consignment,  he 
can  get  the  value  from  the  carrier  who  has  had  them  seized  by 
the  true  owner,  unless  the  carrier  has  means  of  proof,  that  he 
never  can  be  presumed  to  have,  of  the  lack  of  interest  in  the 
shipper. 

Whatever  may  be  a  carrier's  duty  to  resist  a  forcible  seizure 
without  process,  he  cannot  be  compelled  to  assume  that  regular 
process  is  illegal,  and  to  accept  all  the  consequences  of  resisting 
officers  of  the  law.  If  he  is  excusable  for  yielding  to  a  public 
enemy,  he  cannot  be  at  fault  for  yielding  to  actual  authority 
what  he  may  yield  to  usurped  authority. 

I  think  the  judgment  should  be  affirmed. 


Lim,itation  of  Liability  By  Special  Contract.* 

RAILROAD  CO.  v.  LOCKWOOD. 
17  Wallace  (U.  8.)  357.     1873. 

Error  to  the  Circuit  Court  for  the  Southern  District  of  New 
York;  the  case  being  thus: 


*  See  Sec.  726,  Vol.  5,  Cyclopedia  of  Law. 
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Loekwood,  a  drover,  was  injured  whilst  traveling  on  a  stock 
train  of  the  New  York  Central  Railroad  Company,  proceeding 
from  Buffalo  to  Albany  and  brought  this  suit  to  recover  dam- 
ages for  the  injury.  He  had  cattle  in  the  train,  and  had  been 
required,  at  Buffalo,  to  sign  an  agreement  to  attend  to  the  load- 
ing, transporting,  and  unloading  of  them,  and  to  take  all  risk 
of  injury  to  them  and  of  personal  injury  to  himself,  or  to  whom- 
soever went  with  the  cattle;  and  he  received  what  is  called  a 
drover's  pass;  that  is  to  say,  a  pass  certifying  that  he  had 
shipped  sufficient  stock  to  pass  free  to  Albany,  [but  declaring 
that  the  acceptance  of  the  pass  was  to  be  considered  a  waiver 
of  all  claims  for  damages  or  injuries  received  on  the  train] .  The 
agreement  stated  its  consideration  to  be  the  carrying  of  the 
plaintiff's  cattle  at  less  than  tariff  rates.  It  was  shown  on  the 
trial,  that  these  rates  were  about  three  times  the  ordinary  rates 
charged,  and  that  no  drover  had  cattle  carried  on  those  terms; 
but  that  all  signed  similar  agreements  to  that  which  was  signed 
by  the  plaintiff,  and  received  similar  passes.  Evidence  was 
given  on  the  trial  tending  to  show  that  the  injury  complained 
of  was  sustained  in  consequence  of  negligence  on  the  part  of 
the  defendants  or  their  servants,  but  they  insisted  that  they 
were  exempted  by  the  terms  of  the  contract  from  responsibility 
for  all  accidents,  including  those  occurring  from  negligence,  at 
least  the  ordinary  negligence  of  their  servants ;  and  requested  the 
judge  so  to  charge.  This  he  refused,  and  charged  that  if  the 
jury  were  satisfied  that  the  injury  occurred  without  any  negli- 
gence on  the  part  of  the  plaintiff,  and  that  the  negligence  of  the 
defendants  caused  the  injury,  they  must  find  for  the  plaintiff, 
which  they  did.  Judgment  being  entered  accordingly,  the  rail- 
road company  took  this  writ  of  error. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

It  may  be  assumed  in  limine,  that  the  case  was  one  of  carriage 
for  hire ;  for  though  the  pass  certifies  that  the  plaintiff  was  en- 
titled to  pass  free,  yet  his  passage  was  one  of  the  mutual  terms 
of  the  arrangement  for  carrying  his  cattle.  The  question  is, 
therefore,  distinctly  raised,  whether  a  railroad  company  carry- 
ing passengers  for  hire,  can  lawfully  stipulate  not  to  be  answer- 
able for  their  own  or  their  servants'  negligence  in  reference  to 
such  carriage. 
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As  the  duties  and  responsibilities  of  public  carriers  were  pre- 
scribed by  public  policy,  it  has  been  seriously  doubted  whether 
the  courts  did  wisely  in  allowing  that  policy  to  be  departed 
from  without  legislative  interference,  by  which  needed  modifi- 
cations could  have  been  introduced  into  the  law.  But  the  great 
hardship  on  the  carrier  in  certain  special  cases,  where  goods  of 
great  value  or  subject  to  extra  risk  were  delivered  to  him  with- 
out notice  of  their  character,  and  where  losses  happened  by 
sheer  accident  without  any  possibility  of  fraud  or  collusion  on 
his  part,  such  as  by  collisions  at  sea,  accidental  fire,  &c.,  led  to  a 
relaxation  of  the  rule  to  the  extent  of  authorizing  certain  ex- 
emptions from  liability  in  such  cases  to  be  provided  for,  either 
by  public  notice  brought  home  to  the  owners  of  the  goods,  or 
by  inserting  exemptions  from  liability  in  the  bill  of  lading,  or 
other  contract  of  carriage.  A  modification  of  the  strict  rule  of 
responsibility,  exempting  the  carrier  from  liability  for  acci- 
dental losses,  where  it  can  be  safely  done,  enables  the  carrying 
interest  to  reduce  its  rates  of  compensation ;  thus  proportionally 
relieving  the  transportation  of  produce  and  merchandise  from 
some  of  the  burden  with  which  it  is  loaded. 

The  question  is,  whether  such  modification  of  responsibility 
by  notice  or  special  contract  may  not  be  carried  beyond  legiti- 
mate bounds,  and  introduce  evils  against  which  it  was  the  direct 
policy  of  the  law  to  guard ;  whether,  for  example,  a  modification 
which  gives  license  and  immunity  to  negligence  and  carelessness 
on  the  part  of  a  public  carrier  or  his  servants,  is  not  so  evidently 
repugnant  to  that  policy  as  to  be  altogether  null  and  void;  or, 
at  least  null  and  void  under  certain  circumstances. 

In  the  ease  of  sea-going  vessels.  Congress  has,  by  the  act  of 
1851,  relieved  ship-owners  from  all  responsibility  for  loss  by 
fire  unless  caused  by  their  own  design  or  neglect;  and  from  re- 
sponsibility for  loss  of  money  and  other  valuables  named,  un- 
less notified  of  their  character  and  value ;  and  has  limited  their 
liability  to  the  value  of  ship  and  freight,  where  losses  happen 
by  the  embezzlement  or  other  act  of  the  master,  crew,  or  passen- 
gers ;  or  by  collision,  or  any  cause  occurring  without  their  privity 
or  knowledge;  but  the  master  and  crew  themselves  are  held  re- 
sponsible to  the  parties  injured  by  their  negligence  or  miscon- 
duct.   Similar  enactments  have  been  made  by  state  legislatures. 
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This  seems  to  be  the  only  important  modification  of  previously 
existing  law  on  the  subject,  which  in  this  country  has  been 
effected  by  legislative  interference.  And  by  this,  it  is  seen, 
that  though  intended  for  the  relief  of  the  ship-owner,  it  still 
leaves  him  liable  to  the  extent  of  his  ship  and  freight  for  the 
negligence  and  misconduct  of  his  employees,  and  liable  without 
limit  for  his  own  negligence. 

It  is  true  that  the  first  section  of  the  above  act  relating  to 
loss  by  fire  has  a  proviso,  that  nothing  in  the  act  contained  shall 
prevent  the  parties  from  making  such  contract  as  they  please, 
extending  or  limiting  the  liability  of  ship-owners.  This  proviso, 
however,  neither  enacts  nor  affirms  anything.  It  simply  ex- 
pressed the  intent  of  Congress  to  leave  the  right  of  contracting 
as  it  stood  before  the  act. 

The  courts  of  New  York,  where  this  case  arose,  for  a  long 
time  resisted  the  attempts  of  common  carriers  to  limit  their 
common-law  liability,  except  for  the  purpose  of  procuring  a  dis- 
closure of  the  character  and  value  of  articles  liable  to  extra 
hazard  and  risk.  This,  they  were  allowed  to  enforce  by  means 
of  a  notice  of  non-liability,  if  the  disclosure  was  not  made.  But 
such  announcements  as  "all  baggage  at  the  risk  of  the  owner," 
and  such  exceptions  in  bills  of  lading  as  "this  company  will  not 
be  responsible  for  injuries  by  fire,  nor  for  goods  lost,  stolen,  or 
damaged, ' '  were  held  to  be  unavailing  and  void,  as  being  against 
the  policy  of  the  law. 

But  since  the  decision  of  the  case  of  The  New  Jersey  Steam 
Navigation  Company  v.  Merchants'  Bank,  by  this  court,  in  Jan- 
uary Term,  1848,  6  How.  344,  it  has  been  uniformly  held,  as 
well  in  the  courts  of  New  York  as  in  the  Federal  courts,  that  a 
common  carrier  may,  by  special  contract,  limit  his  common-law 
liability;  although  considerable  diversity  of  opinion  has  existed 
as  to  the  extent  to  which  such  limitation  is  admissible. 

The  case  of  the  New  Jersey  St^^am  Navigation  Company  v. 
Merchants'  Bank,  above  adverted  to,  grew  out  of  the  burning 
of  the  steamer  Lexington.  Certain  money  belonging  to  the 
bank  had  been  intrusted  to  Harnden's  Express,  to  be  carried 
to  Boston,  and  was  on  board  the  steamer  when  she  was  destroyed. 
By  agreement  between  the  steamboat  company  and  Harnden, 
the  crate  of  the  latter  and  its  contents  were  to  be  at  his  sole 
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risk.  The  court  held  this  agreement  valid,  so  far  as  to  exonerate 
the  steamboat  company'  from  the  responsibility  imposed  by  law; 
but  not  to  excuse  them  from  misconduct  or  negligence,  which  the 
court  said  it  would  not  presume  that  the  parties  intended  to  in- 
clude, although  the  terms  of  the  contract  were  broad  enough  for 
that  purpose;  and  that  inasmuch  as  the  company  had  under- 
taken to  carry  the  goods  from  one  place  to  another,  they  were 
deemed  to  have  incurred  the  same  degree  of  responsibility  as 
that  which  attaches  to  a  private  person  engaged  casually  in  the 
like  occupation,  and  were,  therefore,  bound  to  use  ordinary  care 
in  the  custody  of  the  goods,  and  in  their  delivery,  and  to  provide 
proper  vehicles  and  means  of  conveyance  for  their  transporta- 
tion; and  as  the  court  was  of  opinion  that  the  steamboat  coin- 
pany  had  been  guilty  of  negligence  in  these  particulars,  as  well 
as  in  the  management  of  the  steamer  during  the  fire,  they  held 
them  responsible  for  the  loss. 

As  this  has  been  regarded  as  a  leading  case,  we  may  pause 
for  a  moment  to  observe  that  the  case  before  us  seems  almost 
precisely  within  the  category  of  that  decision.  In  that  case, 
as  in  this,  the  contract  was  general,  exempting  the  carrier  from 
every  risk  and  imposing  it  all  upon  the  party ;  but  the  court 
would  not  presume  that  the  parties  intended  to  include  tlie 
negligence  of  the  carrier  or  his  agents  in  that  exception. 

It  is  strenuously  insisted,  however,  that  as  negligence  is  the 
only  ground  of  liability  in  the  carriage  of  passengers,  and  as 
the  contract  is  absolute  in  its  terms,  it  must  be  construed  to 
embrace  negligence  as  well  as  accident,  the  former  in  reference 
to  passengers,  and  both  in  reference  to  the  cattle  carried  in  the 
train.  As  this  argument  seems  plausible,  and  the  exclusion  or 
a  liability  embraced  in  the  terms  of  exemption  on  the  ground 
that  it  could  not  have  been  in  the  mind  of  the  parties  is  some- 
what arbitrary,  we  will  proceed  to  examine  the  question  before 
propounded,  namely,  whether  common  carriers  may  excuse  them- 
selves from  liability  for  negligence.  In  doing  so  we  shall  first 
briefly  review  the  course  of  decisions  in  New  York,  on  which 
great  stress  has  been  laid,  and  which  are  claimed  to  be  decisive 
of  the  question.  "Whilst  we  cannot  concede  this,  it  is,  never- 
theless, due  to  the  courts  of  that  state  to  examine  carefully  the 
grounds  of  their  decision  and  to  give  them  the  weight  which  they 
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justly  deserve.  We  think  it  will  be  found,  however,  that  the 
weight  of  opinion,  even  in  New  York,  is  not  altogether  on  the 
side  that  favors  the  right  of  the  carrier  to  stipulate  for  exemp- 
tion from  the  consequences  of  his  own  or  his  servants'  negli- 
gence. 

[Omitting  review  of  New  York  cases.] 

It  is  argued  that  a  common  carrier,  by  entering  into  a  special 
contract  with  a  party  for  carrying  his  goods  or  person  on  modi- 
fied terms,  drops  his  character  and  becomes  an  ordinary  bailee 
for  hire,  and,  therefore,  may  make  any  contract  he  pleases. 
That  is,  he  may  make  any  contract  whatever,  because  he  is  an 
ordinary  bailee;  and  he  is  an  ordinary  bailee  because  he  has 
made  the  contract. 

We  are  unable  to  see  the  soundness  of  this  reasoning.  It 
seems  to  us  more  accurate  to  say  that  common  carriers  are  such 
by  virtue  of  their  occupation,  not  by  virtue  of  the  responsibilities 
under  which  they  rest.  Those  responsibilities  may  vary  in  dif- 
ferent countries,  and  at  different  times,  without  changing  the 
character  of  the  employment.  The  common  law  subjects  the 
common  carrier  to  insurance  of  the  goods  carried,  except  as 
against  the  act  of  God  or  public  enemies.  The  civil  law  excepts, 
also,  losses  by  means  of  any  superior  force,  and  any  inevitable 
accident.  Yet  the  employment  is  the  same  in  both  cases.  And 
if  by  special  agreement  the  carrier  is  exempted  from  still  other 
responsibilities,  it  does  not  follow  that  his  employment  is 
changed,  but  only  that  his  responsibilities  are  changed.  The 
theory  occasionally  announced,  that  a  special  contract  as  to  the 
terms  and  responsibilities  of  carriage  changes  the  nature  of  the 
employment,  is  calculated  to  mislead.  The  responsibilities  of  a 
common  carrier  may  be  reduced  to  those  of  an  ordinary  bailee 
for  hire,  whilst  the  nature  of  his  business  renders  him  a  common 
carrier  still.  Is  there  any  good  sense  in  holding  that  a  railroad 
company,  whose  only  business  is  to  carry  passengers  and  goods, 
and  which  was  created  and  established  for  that  purpose  alone, 
is  changed  to  a  private  carrier  for  hire  by  a  mere  contract  with 
a  customer,  whereby  the  latter  assumes  the  risk  of  inequitable  ac- 
cidents in  the  carriage  of  his  goods?  Suppose  the  contract  re- 
lates to  a  single  crate  of  glass  or  crockery,  whilst  at  the  same 
time  the  carrier  receives  from  the  same  person  twenty  other 
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parcels,  respecting  which  no  such  contract  is  made.  Is  the  com- 
pany a  public  carrier  as  to  the  twenty  parcels  and  a  private  car- 
rier as  to  the  one?     .     .     . 

But  it  is  contended  that  though  a  carrier  may  not  stipulate 
for  his  own  negligence,  there  is  no  good  reason  why  he  should 
not  be  permitted  to  stipulate  for  immunity  for  the  negligence 
of  his  servants,  over  whose  actions,  in  his  absence,  he  can  exer- 
cise no  control.  If  we  advert  for  a  moment  to  the  fundamental 
principles  on  which  the  law  of  common  carriers  is  founded,  it 
will  be  seen  that  this  objection  is  inadmissible.  In  regulating 
the  public  establishment  of  common  carriers,  the  great  object 
of  the  law  was  to  secure  the  utmost  care  and  diligence  in  the 
performance  of  their  important  duties— an  object  essential  to 
the  welfare  of  every  civilized  community.  Hence  the  common- 
law  rule  which  charged  the  common  carrier  as  an  insurer. 
Why  charge  him  as  such  ?  Plainly  for  the  purpose  of  raising  the 
most  stringent  motive  for  the  exercise  of  carefulness  and  fidelity 
in  his  trust.  In  regard  to  passengers  the  highest  degree  of  care- 
fulness and  diligence  is  expressly  exacted.  In  the  one  case  the 
securing  of  the  most  exact  diligence  and  fidelity  underlies  the 
law,  and  is  the  reason  for  it ;  in  the  other  it  is  directly  and  ab- 
solutely prescribed  by  the  law.  It  is  obvious,  therefore,  that  if 
a  carrier  stipulate  not  to  be  bound  to  the  exercise  of  care  and 
diligence,  but  to  be  at  liberty  to  indulge  in  the  contrarj^  he  seeks 
to  put  off  the  essential  duties  of  his  employment.  And  to  assert 
that  he  may  do  so  seems  almost  a  contradiction  in  terms. 

Now,  to  what  avail  does  the  law  attach  these  essential  duties 
to  the  employment  of  the  common  carrier,  if  they  may  be  waived 
in  respect  to  his  agents  and  servants,  especially  where  the  car- 
rier is  an  artificial  being,  incapable  of  acting  except  by  agents 
and  servants?  It  is  carefulness  and  diligence  in  performing  the 
service  which  the  law  demands,  not  an  abstract  carefulness  and 
diligence  in  proprietors  and  stockholders  who  take  no  active 
part  in  the  business.  To  admit  such  a  distinction  in  the  law 
of  common  carriers,  as  the  business  is  now  carried  on,  would 
be  subversive  of  the  very  object  of  the  law. 

It  is  a  favorite  argument  in  the  cases  which  favor  the  exten- 
sion of  the  carrier's  right  to  contract  for  exemption  from  liabil- 
ity, that  men  must  be  permitted  to  make  their  own  agreements, 
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and  that  it  is  no  concern  of  the  public  on  what  terms  an  indi- 
vidual chooses  to  have  his  goods  carried.  Thus,  in  Dorr  v.  The 
New  Jersey  Steam  Navigation  Company,  supra,  the  court  sums 
up  its  judg-ment  thus:  "To  say  the  parties  have  not  a  right  to 
make  their  own  contract,  and  to  limit  the  precise  extent  of  their 
own  respective  risks  and  liabilities,  in  a  matter  no  way  affecting 
the  public  morals,  or  conflicting  with  the  public  interests,  would, 
in  my  judgment,  be  an  unwarrantable  restriction  upon  trade 
and  commerce,  and  a  most  palpable  invasion  of  personal  right." 

Is  it  true  that  the  public  interest  is  not  affected  by  individual 
contracts  of  the  kind  referred  to?  Is  not  the  whole  business 
community  affected  by  holding  such  contracts  valid?  If  held 
valid,  the  advantageous  position  of  the  companies  exercising  the 
business  of  common  carriers  is  such  that  it  places  it  in  their 
power  to  change  the  law  of  common  carriers  in  effect,  by  intro- 
ducing new  rules  of  obligation. 

The  carrier  and  his  customer  do  not  stand  on  a  footing  of 
equality.  The  latter  is  only  one  individual  of  a  million.  He 
cannot  afford  to  higgle  or  stand  out  and  seek  redress  in  the 
courts.  His  business  will  not  admit  such  a  course.  He  prefers, 
rather,  to  accept  any  bill  of  lading,  or  sign  any  paper  the  car- 
rier presents;  often,  indeed,  without  knowing  what  the  one  or 
the  other  contains.  In  most  cases,  he  has  no  alternative  but  to 
do  this,  or  abandon  his  business.  In  the  present  case,  for  ex- 
ample, the  freight  agent  of  the  company  testified  that  though 
they  made  forty  or  fifty  contracts  every  week  like  that  under 
consideration,  and  had  carried  on  the  business  for  years,  no 
other  arrangement  than  this  was  ever  made  with  any  drover. 
And  the  reason  is  obvious  enough — if  they  did  not  accept  this, 
they  must  pay  tariff  rates.  These  rates  were  70  cents  a  hundred 
pounds  for  carrying  from  Buffalo  to  Albany,  and  each  horned 
animal  was  rated  at  2,000  pounds,  making  a  charge  of  $14  for 
every  animal  carried,  instead  of  the  usual  charge  of  $70  for  a 
car-load ;  being  a  difference  of  three  to  one.  Of  course  no  drover 
could  afford  to  pay  such  tariff  rates.  This  fact  is  adverted  to 
for  the  purpose  of  illustrating  how  completely  in  the  power  of 
the  railroad  companies  parties  are;  and  how  necessary  it  is  to 
stand  firmly  by  those  principles  of  law  by  which  the  public 
interests  are  protected. 


RAILROAD    CO.    v.    LOCKWOOD.  321 

If  the  customer  had  any  real  freedom  of  choice,  if  he  had  a 
reasonable  and  practical  alternative,  and  if  the  employment  of 
the  carrier  were  not  a  public  one,  charging  him  with  the  duty  of 
accommodating  the  public  in  the  line  of  his  employment;  then, 
if  the  customer  chose  to  assume  the  risk  of  negligence,  it  could 
with  more  reason  be  said  to  be  his  private  affair,  and  no  con- 
cern of  the  public.  But  the  condition  of  things  is  entirely  dif- 
ferent, and  especially  so  under  the  modified  arrangements  which 
the  carrying  trade  has  assumed.  The  business  is  mostly  concen- 
trated in  a  few  powerful  corporations,  whose  position  in  the 
body  politic  enables  them  to  control  it.  They  do,  in  fact,  control 
it,  and  impose  such  conditions  upon  travel  and  transportation 
as  they  see  fit,  Avhich  the  public  is  compelled  to  accept.  These 
circumstances  furnish  an  additional  argument,  if  any  were 
needed,  to  show  that  the  conditions  imposed  by  common  carriers 
ought  not  to  be  adverse  (to  say  the  least)  to  the  dictates  of  public 
policy  and  morality.  The  status  and  relative  position  of  the 
parties  render  any  such  conditions  void.  Contracts  of  common 
carriers,  like  those  of  persons  occupying  a  fiduciary  character, 
giving  them  a  position  in  which  they  can  take  undue  advantage 
of  the  persons  with  whom  they  contract,  must  rest  upon  their 
fairness  and  reasonableness.  It  was  for  the  reason  that  the 
limitations  of  liability  first  introduced  by  common  carriers  into 
their  notices  and  bills  of  lading  were  just  and  reasonable,  that 
the  courts  sustained  them.  It  was  just  and  reasonable  that  they 
should  not  be  responsible  for  losses  happening  by  sheer  accident, 
or  dangers  of  navigation  that  no  human  skill  or  vigilance  could 
guard  against;  it  was  just  and  reasonable  that  they  should  not 
be  chargeable  for  money  or  other  valuable  articles  liable  to  be 
stolen  or  damaged;  unless  apprised  of  their  character  or  value; 
it  was  just  and  reasonable  that  they  should  not  be  responsible 
for  articles  liable  to  rapid  decay,  or  for  live  animals  liable  to 
get  unruly  from  fright  and  to  injure  themselves  in  that  state, 
when  such  articles  or  live  animals  became  injured  without  their 
fault  or  negligence.  And  when  any  of  these  just  and  reasonable 
excuses  were  incorporated  into  notices  or  special  contracts  as- 
sented to  by  their  customers,  the  law  might  well  give  effect  to 
them  without  the  violation  of  any  important  principle,  although 
modifying  the  strict  rules  of  responsibility  imposed  by  the  com- 
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mon  law.  The  improved  state  of  society  and  the  better  adminis- 
tration of  the  laws,  had  diminished  the  opportunities  of  collusion 
and  bad  faith  on  the  part  of  the  carrier,  and  rendered  less  im- 
perative the  application  of  the  iron  rule,  that  he  must  be  respon- 
sible at  all  events.  Hence,  the  exemptions  referred  to  were  deemed 
reasonable  and  proper  to  be  allowed.  But  the  proposition  to 
allow  a  public  carrier  to  abandon  altogether  his  obligations  to 
the  public,  and  to  stipulate  for  exemptions  that  are  unreason- 
able and  improper,  amounting  to  an  abdication  of  the  essential 
duties  of  his  employment,  would  never  have  been  entertained 
by  the  sages  of  the  law. 

Hence,  as  before  remarked,  we  regard  the  English  statute 
called  the  Railway  and  Canal  Traffic  Act,  passed  in  1854,  which 
declared  void  all  notices  and  conditions  made  by  common  car- 
riers except  such  as  the  judge,  at  the  trial,  or  the  courts  should 
hold  just  and  reasonable,  as  substantially  a  return  to  the  rules 
of  the  common  law.  It  would  have  been  more  strictly  so,  per- 
haps, had  the  reasonableness  of  the  contract  been  referred  to  the 
law  instead  of  the  individual  judges.  The  decisions  made  for 
more  than  half  a  century  before  the  courts  commenced  the  ab- 
normal course  which  led  to  the  necessity  of  that  statute,  giving 
effect  to  certain  classes  of  exemptions  stipulated  for  by  the  car- 
rier, may  be  regarded  as  authorities  on  the  question  as  to  what 
exemptions  are  just  and  reasonable.  So  the  decisions  of  our 
own  courts  are  entitled  to  like  effect  w^hen  not  made  under  the 
fallacious  notion  that  every  special  contract  imposed  by  the  com- 
mon carrier  on  his  customers  must  be  carried  into  effect,  for  the 
simple  reason  that  it  was  entered  into,  without  regard  to  the 
character  of  the  contract  and  the  relative  situation  of  the  par- 
ties. 

Conceding,  therefore,  that  special  contracts,  made  by  common 
carriers  with  their  customers,  limiting  their  liability,  are  good 
and  valid  as  far  as  they  are  just  and  reasonable;  to  the  extent 
for  example,  of  excusing  them  for  all  losses  happening  by  ac- 
cident, without  any  negligence  or  fraud  on  their  part ;  when  they 
ask  to  go  still  further,  and  to  be  excused  for  negligence — an 
excuse  so  repugnant  to  the  law  of  their  foundation  and  to  the 
public  good — they  have  no  longer  any  plea  of  justice  or  reason 
to  support  such  a  stipulation,  but  the  contrary.    And  then,  the 
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inequality  of  the  parties,  the  compulsion  under  which  the  cus- 
tomer is  placed,  and  the  obligations  of  the  carrier  to  the  public, 
operate  with  full  force  to  divest  the  transaction  of  validity. 

On  this  subject  the  remarks  of  Chief  Justice  Redfield,  in 
his  recent  collection  of  American  Railway  Cases,  seem  to  us 
eminently  just.  "It  being  clearly  established,  then,"  says  he, 
"that  common  carriers  have  public  duties  which  they  are  bound 
to  discharge  with  impartiality,  we  must  oonclude  that  they  can- 
not, either  by  notices  or  special  contracts,  release  themselves 
from  the  performance  of  these  public  duties,  even  by  the  con- 
sent of  those  who  employ  them ;  for  all  extortion  is  done  by  the 
apparent  consent  of  the  victim.  A  public  officer  or  servant,  who 
has  a  monopoly  in  his  department,  has  no  just  right  to  impose 
onerous  and  unreasonable  conditions  upon  those  who  are  com- 
pelled to  employ  him."  And  his  conclusion  Ls,  that  notwith- 
standing some  exceptional  decisions,  the  law  of  to-day  stands 
substantially  as  follows:  "1.  That  the  exemption  claimed  by 
carriers  must  be  reasonable  and  just,  otherwise  it  will  be  re- 
ganded  as  extorted  from  the  owners  of  the  goods  by  duress  of 
circumstances,  and  therefore  not  binding.  2.  That  every  at- 
tempt of  carriers,  by  general  notices  or  special  contract,  to  ex- 
cuse themselves  from  responsibility  for  losses  or  damages  result- 
ing in  any  degree  from  their  own  want  of  care  and  faithfulness, 
is  against  that  good  faith  which  the  law  requires  as  the  basis  of 
all  contracts  or  employments,  and,  therefore,  based  upon  prin- 
ciples and  a  policy  which  the  law  will  not  uphold." 

The  defendants  endeavor  to  make  a  distinction  between  gross 
and  ordinary  negligence,  and  insist  that  the  judge  ought  to  have 
charged  that  the  contract  was  at  least  effective  for  excusing  the 
latter. 

We  have  already  adverted  to  the  tendency  of  judicial  opinion 
adverse  to  the  distinction  between  gross  and  ordinary  negligence. 
Strictly  speaking,  these  expressions  are  indicative  rather  of  the 
degree  of  care  and  diligence  which  is  due  from  a  party  and 
which  he  fails  to  perform,  than  of  the  amount  of  inattention, 
carelessness,  or  stupidity  which  he  exhibits.  If  very  little  care 
is  due  from  him,  and  he  fails  to  bestow  that  little,  it  is  called 
gross  negligence.  If  very  great  care  is  due,  and  he  fails  to  come 
up  to  the  mark  required,  it  is  called  slight  negligence.    And  if 
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ordinary  care  is  due,  such  as  a  prudent  man  would  exercise  in 
his  own  affairs,  failure  to  bestow  that  amount  of  care  is  called 
ordinary  negligence.  In  each  case,  the  negligence,  whatever 
epithet  we  give  it,  is  failure  to  bestow  the  care  and  skill  which 
the  situation  demands;  and  hence  it  is  more  strictly  accurate 
perhaps  to  call  it  simply  "negligence."  And  this  seems  to  be 
the  tendency  of  modern  authorities.  If  they  mean  more  than 
this,  and  seek  to  abolish  the  distinction  of  degrees  of  care,  skill, 
and  diligence  required  in  the  performance  of  various  duties  and 
the  fulfilment  of  various  contracts,  we  think  they  go  too  far; 
since  the  requirement  of  different  degrees  of  care  in  different  sit- 
uations is  too  firmly  settled  and  fixed  in  the  law  to  be  ignored 
or  changed.  The  compilers  of  the  French  Civil  Code  undertook 
to  abolish  these  distinctions  by  enacting  that  "every  act  what- 
ever of  man  that  causes  damage  to  another,  obliges  him  by  whose 
fault  it  happened  to  repair  it."  TouUier,  in  his  commentary 
on  the  code,  regards  this  as  a  happy  thought,  and  a  return  to 
the  law  of  nature.  But  such  an  iron  rule  is  too  regardless  of 
the  foundation  principles  of  human  duty,  and  must  often  ope- 
rate with  great  severity  and  injustice. 

In  the  case  before  us,  the  law,  in  the  absence  of  special  con- 
tract, fixes  the  degree  of  care  and  diligence  due  from  the  rail- 
road company  to  the  persons  carried  on  its  trains.  A  failure 
to  exercise  such  care  and  diligence  is  negligence.  It  needs  no 
epithet  properly  and  legally  to  describe  it.  If  it  is  against  the 
policy  of  the  law  to  allow  stipulations  which  will  relieve  the  com- 
pany from  the  exercise  of  that  care  and  diligence,  or  which,  in 
other  words,  will  excuse  them  for  negligence  in  the  performance 
of  that  duty,  then  the  company  remains  liable  for  such  negli- 
gence. The  question  whether  the  company  was  guilty  of  negli- 
gence in  this  case,  which  caused  the  injury  sustained  by  the 
plaintiff,  was  fairly  left  to  the  jury.  It  was  unnecessary  to  teU 
tbem  whether,  in  the  language  of  law  writers,  such  negligence 
would  be  called  gross  or  ordinary. 

The  conclusions  to  which  we  have  come  are — 

First.  That  a  common  carrier  cannot  lawfully  stipulate  for 
exemption  from  responsibility  when  such  exemption  is  not  jast 
and  reasonable  in  the  eye  of  the  la.w. 

Secondly.     That  it  is  not  just  and  reasonable  in  the  eye  of 
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the  law  for  a  common  carrier  to  stipulate  for  exemption  from 
responsibility  for  the  negligence  of  himself  or  his  servants. 

Thirdly.  That  these  rules  apply  both  to  carriers  of  goods  and 
carriers  of  passengers  for  hire,  and  with  special  force  to  the 
latter. 

Fourthly.  That  a  drover  traveling  on  a  pass,  such  as  was 
given  in  this  case,  for  the  purpose  of  taking  care  of  his  stock 
on  the  train,  is  a  passenger  for  hire. 

These  conclusions  decide  the  present  case,  and  require  a  judg- 
ment of  affirmance.  We  purposely  abstain  from  expressing  any 
opinion  as  to  what  would  have  been  the  result  of  our  judgment 
had  we  considered  the  plaintiff  a  free  passenger  instead  of  a 
passenger  for  hire. 

Judgment  affirmed. 


IV.     Telegraph    and    Telephone    Companies    Considered — Not 
Common  Carriers.* 

TELEGRAPH  CO.  v.  GRISWOLD. 
37  Ohio  St.  301;  41  Am.  R.  500.     1881. 

Action  for  damages  for  negligence  of  a  telegraph  company  in 
transmitting  the  following  telegram : 

Woodstock,  Ont^uiio,  December  23,  1871. 
Messrs.  Griswold  &  Dunham. 

Will  you  give  one  fifty  for  twenty-five  hundred  at  London  ? 
Answer  at  once,  as  I  have  only  till  night. 

S.  W.  COWPLAND. 

This  was  an  inquiry  whether  the  sender  would  pay  $1.50  in 
gold  for  2,500  bushels  of  flaxseed  at  London,  Ontario.  As  de- 
livered the  dispatch  read  "five"  instead  of  "fifty."  The  dis- 
patch was  sent  under  the  following  agreement : 

"MONTREAL,  TELEGRAPH  COMPANY,  FORM  NO.  2. 

"  (Terms  and  conditions  on  which  this  and  all  other  messages 
are  received  by  this  company.) 


*See  Sees.  743-745,  Vol.  5,  Cyclopedia  of  Law. 
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''In  order  to  guard  against,  and  correct  as  much  as  possible 
some  of  the  errors  arising  from  atmospheric  and  other  causes 
appertaining  to  telegraphy,  every  important  message  should 
be  repeated,  by  being  sent  back  from  the  station  at  which  the 
message  is  received  to  the  station  from  which  it  is  originally  sent. 
Half  the  usual  price  will  be  charged  for  repeating  the  message, 
and  while  this  company  in  good  faith  will  endeavor  to  send 
messages  correctly  and  promptly,  it  will  not  be  responsible  for 
errors  or  delays,  in  the  transmission  or  delivery,  nor  the  non- 
delivery of  the  repeated  messages,  beyond  two  hundred  times 
the  sum  paid  for  sending  the  messages,  unless  special  agreement 
for  insurance  be  made  in  writing,  and  the  amount  of  risk  speci- 
fied on  this  agreement  and  paid  at  the  time  of  sending  the 
message,  nor  will  the  company  be  responsible  for  any  error  or 
delay  in  the  transmission  or  delivery,  or  for  the  non-delivery 
of  any  unrepeated  message,  beyond  the  amount  paid  for  sending 
the  same,  unless  in  like  manner  specially  insured,  and  amount 
of  risk  stated  therein,  and  paid  for  at  the  time.  No  liability  is 
assumed  for  errors  in  cipher  or  obscure  messages,  nor  is  any 
liability  assumed  by  this  company  for  any  error  or  neglect  by 
any  other  company  over  whose  lines  this  message  may  be  sent  to 
reach  its  destination,  and  this  company  is  hereby  made  the  agent 
of  the  sender  of  this  message  to  forward  it  ovei  the  lines  ex- 
tending beyond  those  of  this  company.  No  agent  or  employee 
is  allowed  to  vary  these  terms,  or  make  any  other  verbal  agree- 
ment, nor  any  promise  at  the  time  of  performance,  and  no  one 
but  a  superintendent  is  authorized  to  make  a  special  agreement 
for  insurance.  These  terms  apply  through  the  whole  course  of 
this  message  on  all  lines  by  which  it  may  be  transmitted. 

"  (Signed)  James  Dakers, 
Secretary. 

"  (Signed)  Hugh  Allen,  President." 

Judgment  for  Plaintiff. 

BoYNTON,  C.  J.  As  we  have  reached  the  conclusion  that  the 
court  below  did  not  err  denying  the  motion  for  new  trial  founded 
on  the  alleged  insufficiency  of  the  evidence  to  sustain  the  verdict, 
and  as  a  review  of  the  evidence  would  serve  no  useful  purpose, 
it  only  remains  to  consider  whether  the  court  erred  in  the  in- 
structions given  to  the  jury.  The  first  question  arises  on  the  ex- 
ception to  that  poxtion  of  the  charge  by  which  the  jury  were  told 
that  the  special  agreement  under  w^hich  the  message  was  sent 
did  not  relieve  the  company  from  liability  for  the  damages  re- 
sulting from  the  inaccurate  transmission  of  the  message,  if  the 
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mistake  or  error  occurred  through  the  negligence  of  the  company 
or  its  agents.  There  seems  to  be  a  want  of  harmony  in  the  de- 
cided eases  on  the  point  of  the  correctness  of  this  instruction, 
and  this,  no  doubt,  arises,  in  some  measure  at  least,  from  the 
different  views  taken  of  the  nature  of  the  employment  in  which 
telegraph  companies  are  engaged,  and  to  some  extent  from  dif- 
ferent views  taken  of  their  rights  and  liabilities  by  courts  who 
fully  agree  upon  the  nature  of  such  employment,  but  differ  as 
to  the  extent  of  the  duties  and  obligations  that  spring  therefrom. 
In  Parks  v.  Alta  California  Tel.  Co.,  13  Cal.  422,  78  Am.  D. 
589,  the  obligations  of  telegraph  companies  were  held  to  be  the 
same  as  those  of  common  carriers,  and  consequently  that  they 
were  in  effect  insurers  of  the  safe  transmission  of  a  message, 
unless  the  transmission  was  interfered  with  by  the  act  of  God 
or  the  public  enemies.  An  early  case  in  England  held  the  same 
doctrine  McAndrews  v.  Electric  Tel.  Co.,  33  Eng.  L.  &  Eq.  180. 
But  the  weight  of  authority  both  English  and  American  is 
clearly  the  other  way.  Ellis  v.  American  Tel.  Co.,  13  Allen,  226 ; 
Leonard  v.  New  York  etc.  Tel.  Co.,  41  N.  Y.  544,  1  Am.  R.  446 ; 
Bresee  v.  United  States  Tel.  Co.,  48  N.  Y.  544,  1  Am.  R.  526 ; 
New  York  etc.  Tel.  Co.  v.  Dryburg,  35  Pa.  St.  298,  78  Am.  D. 
838 ;  Bartlett  v.  Western  Union  Tel.  Co.,  62  Me.  209,  16  Am.  R. 
437 ;  Birney  v.  New  York  etc.  Tel.  Co.,  18  Md.  341,  86  Am.  D. 
607 ;  Grinnell  v.  Western  Union  Tel.  Co.  113  Mass.  299,  18  Am. 
R.  485. 

But  that  telegraph  companies  exercise  a  quasi  public  employ- 
ment with  duties  and  obligations  analogous  to  those  of  a  common 
carrier,  is  a  proposition  clearly  settled.  The  statute  confers 
upon  them  power  of  eminent  domain,  which  no  one  will  contend 
could  be  conferred  upon  them,  consistently  with  the  Constitu- 
tion, if  they  were  engaged  in  a  mere  private  emplojonent  or  oc- 
cupation by  which  the  public  interests  were  not  affected. 

They  are  required  to  receive  dispatches  from  individuals  or 
corporations,  including  other  telegraph  companies,  and  to  trans- 
mit and  deliver  the  same  faithfully  and  impartially  in  the  order 
received,  except  in  a  few  specified  cases,  where  from  public  con- 
siderations certain  preferences  may  be  made.  S.  &  S.  155. 
These  provisions,  as  well  as  the  nature  of  the  employment  itself, 
are  entirely  inconsistent  with  the  theory  that  the  business  of 
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conducting  a  line  of  telegraph  is  a  mere  private  employment 
as  distinguished  from  one  carried  on  for  the  benefit  of  the  public 
at  large.  Granting  this,  it  is,  however,  contended  that  because 
the  company  is  not  an  insurer  of  the  safe  transmission  of  a 
message,  and  is  authorized  to  make  or  adopt  such  regulations 
and  by-laws  for  the  management  of  the  business  as  it  may  deem 
proper  (1  S.  &  S.  298,  §  46),  it  cannot  be  made  liable  to  the 
plaintiff  below  beyond  the  amount  paid  for  sending  the  message, 
in  the  face  of  the  stipulation  against  liability  for  any  error  in 
an  unrepeated  message,  notwithstanding  such  error  resulted 
from  the  negligence  of  the  company's  agents  by  whom  the  mes- 
sage was  sent  over  its  wures.  To  this  proposition  we  do  not 
agree.  It  has  long  been  the  settled  law  of  this  State,  that  a 
common  carrier  cannot  either  by  special  agreement  with,  or  by 
notice  brought  home  to  the  shipper,  relieve  himself  from  liability 
for  the  consequences  of  his  negligence.  Davidson  v.  Graham, 
2  Ohio  St.  131 ;  Railroad  Company  v.  Curran,  19  id.  1. 

In  Graham  v.  Davis,  4  Ohio  St.  377,  62  Am.  D.  285,  a  case  in- 
volving the  liability  of  a  common  carrier  who  claimed  exemption 
therefrom  by  reason  of  a  special  contract  with  the  shipper — it 
was  said  that  "one  of  the  strongest  motives  for  the  faithful 
performance  of  a  public  duty  is  found  in  the  pecuniary  respon- 
sibility which  the  carrier  incurs  for  its  failure.  It  induces  him 
to  furnish  safe  and  suitable  equipments,  and  to  employ  careful 
and  competent  agents.  A  contract  therefore  with  one  to  relieve 
him  from  any  part  of  this  responsibility  reaches  beyond  the 
person  with  whom  he  contracts,  and  affects  all  who  place  their 
persons  or  property  in  his  custody.  It  is  immoral  because  it 
diminishes  the  motive  for  the  performance  of  a  high  moral 
duty;  and  it  is  against  public  policy,  because  it  takes  from  the 
public  a  part  of  the  security  they  would  otherwise  have." 

These  considerations — there  referred  to  common  carriers — ap- 
ply with  equal  force  to  those  who  furnish  the  means  of  tele- 
graphic communication  to  the  public.  Their  emplojnnent  is  not 
only  public  in  its  nature,  but  it  has  become  a  necessity  alike  to 
the  social  and  commercial  world. 

Hence,  it  is  as  true  of  them,  as  of  common  carriers,  that  any 
stipulation  or  regulation  that  authorizes  or  enables  them  to  se- 
cure exemption  from  liability  for  negligence,  in  the  transmission 
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or  delivery  of  the  message,  reaches  far  beyond  the  person  with 
whom  they  are  dealing,  and  for  whom  the  immediate  service  is 
being  performed,  and  affects  the  entire  public.  The  cases  which 
hold  that  a  common  carrier  may  stipulate  for  immunity  from 
liability  for  mere  negligence,  all  agree  that  they  are  liable  for 
"gross  negligence."  But  just  what  this  term  means  is  not  easily 
ascertained.  There  is  authority  for  holding  it  to  be  equivalent 
to  fraud  or  intentional  wrong,  Jones  on  Bailm.  8 — 46  et  seq.  But 
a  majority  of  the  cases  would  seem  to  hold  it  to  Be  a  failure  to 
exercise  ordinary  care.  In  Wilson  v.  Brett,  11  M.  &  W.  113,  it 
was  said  by  Baron  Rolfe,  that  he  "could  see  no  difference  be- 
tween gross  negligence  and  negligence;  that  it  was  the  same 
thing  with  a  vituperative  epithet."  In  Hinton  v.  Dibbin,  2 
Ad.  &  El.  (N.  S.)  646,  Lord  Denman  remarked,  that  "when  we 
find  gross  negligence  made  the  criterion  to  determine  the  liabil- 
ity of  a  common  carrier  who  has  given  the  usual  notice,  it  might 
perhaps  have  been  reasonably  expected  that  something  like  a 
definite  meaning  should  have  been  given  to  the  expression.  It 
is  believed,  however,  that  in  none  of  the  numerous  cases  upon 
this  subject  is  any  such  attempt  made,  and  it  may  well  be 
doubted  w^hether  between  gross  negligence  and  negligence  mere- 
ly any  intelligible  distinction  exists."  See  also  Beal  v.  South 
Devon  Ry.  Co.,  3  H.  &  C.  337 ;  Austin  v.  Manchester  Ry.  Co.,  11 
Eng.  L.  &  Eq.  513 ;  and  comments  of  Parke,  B.,  in  Wyld  v. 
Pickford,  8  M.  &  W.  443.  In  Duff  v.  Budd,  3  Brod.  &  Bing. 
177,  it  was  held  by  Dallas,  C.  J.,  that  "gross  negligence  is 
where  the  defendant  or  his  servants  have  not  taken  the  same 
care  of  the  property  as  a  prudent  man  would  take  of  his  own. 
And  by  Best,  J.,  in  Batson  v.  Donovan,  4  B.  &  Aid.  21,  that  "they 
must  take  as  much  care  of  it  as  a  prudent  man  does  of  his  own 
property. ' ' 

In  Grill  v.  General  Iron  Screw  Collier  Company,  L.  R.  1  C. 
P.  600,  gross  negligence  was  held  to  be  a  relative  term  and  meant 
"the  absence  of  the  care  that  was  requisite  under  the  circum- 
stances." It  was  the  absence  of  such  care  as  it  was  the  duty 
of  the  defendant  to  use  in  the  circumstances  of  the  case. 

In  Beal  v.  South  Devon  Ry.  Co.,  supra,  it  was  held  in  the  case 
of  a  carrier  that  "gross  negligence  includes  the  want  of  that 
reasonable  care,  skill  and  expedition  which  may  properly  be  ex- 
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pected  of  him."  Cbompton,  J.,  remarking,  that  "for  all  prac- 
tical purposes,  the  rule  may  be  stated  to  be  that  failure  to  exer- 
cise reasonable  care,  skill  and  diligence,  is  gross  negligence."  To 
the  same  effect  is  Briggs  v.  Taylor,  28  Vt.  181,  and  Shearm.  & 
Redf.  on  Neg.,  §  16;  all  substantially  agreeing  with  Willes,  J., 
in  Lord  v.  Midland  Railway  Co.,  L.  R.,  2  C.  P.  344,  that  "any 
negligence  is  gross  in  one  who  undertakes  a  duty  and  fails  to 
perform  it."  See  also,  Griffith  v.  Zippenvick,  28  Ohio  St.  388; 
and  Pennsylvania  Co.  v.  Miller,  35  id.  549,  35  Am.  Rep.  620. 

These  authorities  show  strong  tendency  in  the  adjudications 
to  break  down  the  impracticable  distinction  between  what  is 
termed  gross  negligence,  and  ordinary  negligence,  which  some 
of  the  cases  hold  to  exist.  The  rule,  however,  in  this  State  is  well 
settled,  that  one  exercising  a  public  employment  is  liable  for 
failing  to  bring  to  the  service  he  undertakes  that  degree  of  skill 
and  care,  which  a  careful  and  prudent  man  would  under  the 
circumstances  employ ;  and  that  any  stipulation  or  regulation  by 
which  he  undertakes  to  relieve  himself  from  the  duty  to  exercise 
such  skill  and  care  in  the  performance  of  the  service,  is  contrary 
to  public  policy,  and  consequently  illegal  and  void.  In  our 
opinion  telegraph  companies  fall  within  the  operation  of  this 
rule;  and  that  in  failing  to  exercise  such  care  and  skill  in  the 
transmission  and  delivery  of  messages,  they  become  liable  for  the 
resulting  consequences,  notwithstanding  their  stipulation  to  the 
contrary.  The  right  to  make  rules  and  regulations  to  govern 
the  management  of  their  business  is  expressly  conferred  by 
statute.  But  such  rules  must  be  reasonable,  and  if  they  fail  to 
accord  with  the  demands  of  a  sound  public  policy  they  are  void. 
Railroad  Co.  v.  Lockwood,  17  Wall.  357;  Express  Co.  v.  Cald- 
well, 21  id.  267. 

We  are  also  of  the  opinion  that  the  failure  to  transmit  and 
deliver  the  message  in  the  form  or  language  in  which  it  was  re- 
ceived, is  prima  facie  negligence,  for  which  the  company  is 
liable;  and  that  to  exonerate  itself  from  the  liability  thus  pre- 
sumptively arising,  it  must  show  that  the  mistake  was  not  at- 
tributable to  its  fault  or  negligence.  This  rule  not  only  rests 
upon  sound  reason,  but  is  well  sustained  by  well  considered 
cases.  Bartlett  v.  Western  Union  Tel.  Co.,  62  Me.  209,  16  Am. 
R.  437 ;  Rittenhouse  v.  Independent  Line  of  Telegraph,  44  N.  Y. 
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263,  4  Am.  Rep.  673 ;  Tyler  etc.  v.  W.  U.  Tel.  Co.,  60  111.  421,  14 
Am.  Rep.  38;  Baldwin  v.  U.  S.  Tel.  Co.,  45  N.  Y.  744,  6  Am. 
Rep.  165;  W.  U.  Tel.  Co.  v.  Carrew,  15  Mich.  525;  De  La 
Grange  v.  S.  W.  Tel.  Co.,  25  La.  Ann.  383 ;  W.  U.  Tel.  Co.  v. 
Meek,  49  Ind.  53 ;  Turner  v.  Hawkeye  Tel.  Co.,  41  Iowa,  458,  20 
Am.  Rep.  605. 

If  the  error  or  mistake  is  attributable  to  atmospheric  causes 
or  disturbances,  or  to  any  cause  for  which  the  company  is  not  at 
fault,  it  is  entirely  within  its  power  to  show  it.  To  require  the 
sender  of  the  message  to  establish  the  particular  act  of  negli- 
gence, or  ferret  out  the  particular  locality  where  the  negligent 
act  occurred,  after  showing  the  mistake  itself,  would  be  to  re- 
quire in  many  cases  an  impossibility,  not  infrequently  resulting 
in  enabling  the  company  to  evade  a  just  liability.  We  are  fur- 
ther of  the  opinion  that  the  court  did  not  err  in  hoJding,  and 
so  instructing  the  jury,  that  the  message  received  by  the  com- 
pany for  transmission  was  not  obscure  within  the  meaning  of 
the  stipulation  in  the  agreement  under  which  the  message  was 
sent.  It  appeared  upon  its  face  that  it  related  to  a  business 
transaction,  a  transaction  involving  the  purchase  and  sale  of 
property.  The  company  was  therefore  apprised  of  the  fact  that 
a  pecuniary  loss  might  result  from  an  incorrect  transmission  of 
the  message.  Where  this  appears,  there  is  no  such  obscurity 
as  relieves  the  company  from  liability  for  negligently  failing 
to  transmit  and  deliver  the  message  in  the  language  in  which  it 
was  received.  Western  Union  Tel.  Co.  v.  Wenger,  55  Penn.  St. 
262;  Rittenhouse  v.  Independent  Line  of  Tel.,  44  N.  Y.  265,  4 
Am.  Rep.  673 ;  Manville  v.  W.  U.  Tel.  Co.,  37  Iowa,  220,  18  Am. 
Rep.  8. 

Judgment  afflrmed. 

Okey,  J.,  dissented. 
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The  Measure  of  Damages* 

TRUE  V.  INTERNATIONAL  TELEGRAPH  CO. 
60  Me.  9;  11  Am.  R.  156.     1872. 

Action  for  damages  for  the  non-delivery  of  a  telegram.  Facts 
stated  by  lower  court  for  supreme  court  to  determine  whether 
True  was  entitled  to  more  than  cost  of  the  message,  and  if  so 
to  determine  the  rule  of  damages  and  remand  the  case  for  assess- 
ment thereof. 

Kekt».  J.  On  the  12th  of  January,  1870,  the  plaintiffs  re- 
ceived a  ^'^'!^gram  from  a  firm  in  Baltimore,  offering  to  sell  them 
a  cargo  of  corn  at  ninety  cents  per  bushel.  Whereupon  one  of 
the  plaintiffs  went  to  the  office  of  the  defendants  and  asked  for 
one  of  the  ''night-message  blanks,"  and  wrote  thereon  the  fol- 
lowing telegram,  addressed  to  the  said  firm,  and  paid  forty-eight 
cents,  the  sum  demanded:  "To  Radcliff  &  Patterson,  Balti- 
more ; — Ship  cargo  named  at  ninety ;  if  you  can  secure  freight  at 
ten,  wire  us  result.     Geo.  "W.  True  &  Co." 

It  is  admitted  that  the  telegram  was  never  delivered  to  Rad- 
cliff &  Patterson.  It  is  also  admitted  that  the  message  was  sent 
the  same  night  to  Boston,  which  is  the  western  terminus  of  de- 
fendant's line,  and  was  thence  forwarded  by  the  Franklin  Tele- 
graph Company,  wijth  which  the  defendants  have  a  business  con- 
nection, making  them  responsible  for  the  whole  distance;  the 
lines  of  the  Franklin  company  extending  through  Baltimore  to 
Washington.  No  reason  is  assigned  for  the  non-delivery  of  the 
message. 

1.  The  defendants  admit  their  liability  for  the  mistake  or  de- 
lay in  the  transmission,  and  for  the  non-delivery  of  the  telegram. 
This  is  an  important  fact,  and  relieves  the  case  of  any  difficulty 
in  determining  this  primary  and  fundamental  point  of  actual 
liability. 

2.  The  defendants  claim  that  this  liability  is  limited  to  the 
repayment  of  the  forty-eight  cents.  The  plaintiffs  claim  dam- 
ages for  losses  sustained  by  them,  beyond  this  small  sum,  by 
reason  of  the  non-delivery  of  the  message. 

*  See  Sec.  745,  Vol.  5,  Cyclopedia  of  Law. 
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3.  This  claim  of  exemption,  on  the  part  of  the  telegraph  com- 
pany, is  based  upon  a  special  condition  contained  in  the  paper, 
on  which  the  message,  signed  by  the  plaintiff,  was  written. 

That  paper,  called  a  "night-message  blank,"  contained,  above 
the  written  message,  several  printed  specifications  of  the  terms 
and  conditions  on  which  these  night  messages  would  be  received 
and  forwarded.     The  last  one  was  in  these  words: 

"And  it  is  agreed  between  the  senders  of  the  following  mes- 
sage and  this  company,  that  the  company  shall  not  be  liable  for 
mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non- 
delivery of  any  message,  beyond  the  amount  received  by  said 
company  for  sending  the  same." 

Then  follows,  next  a.bove  the  written  message,  the  words, 
**Send  the  following  message,  subject  to  the  above  terms,  which 
are  agreed  to." 

There  can  be  no  doubt  that  the  above  conditions,  with  the 
assent  signified  by  the  signature  of  the  plaintiffs,  covers  this 
and  all  other  cases  of  mistake  and  non-delivery.  The  question 
is  whether  the  contract  can  legally  be  thus  limited,  and  the  de- 
fendants be  thereby  exonerated  for  all  liability,  to  the  extent 
claimed. 

There  has  been  much  discussion  in  various  cases,  as  to  the 
nature  of  this  comparatively  new  contract  for  the  transmission 
of  messages,  by  means  of  electricity;  and  the  liabilities,  limita- 
tions and  qualifications  of  this  undertaking.  It  has  been  likened 
to  the  case  of  a  common  carrier,  and  it  is  contended  by  many, 
that  all  the  strictness  of  the  common  law,  applicable  to  carriers, 
is  to  be  applied  to  telegraph  companies.  On  the  other  hand,  it 
is  contended,  that  they  are  but  simple  bailees  for  hire,  to  do  a 
certain  specified  thing — "locatio  operis  facietidi."  It  is  clear 
that  telegraph  corporations  or  companies  exercise  a  public  em- 
ployment, or  as  said  by  C.  J.  Bigelow,  13  Allen,  226  (Ellis  v.  A. 
Telegraph  Co.),  a  quasi  public  employment;  certainly  as  much 
so  as  express  companies  or  stage-coaches  or  railroads.  They 
often  invoke  the  exercise  of  the  right  of  eminent  domain.  Tliey 
everywhere  announce  a  readiness  to  transmit  messages  for  all 
applicants,  at  fixed  rates.  The  nature  of  their  undertaking  is 
analogous  to  that  of  carriers.  One  assumes  to  transmit  a  letter, 
the  other  a  larger,  sealed  package,  to  a  given  destination.  Both 
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are  bound  by  certain  rules  of  law,  and  held  to  a  faithful  and 
exact  performance  of  a  specified  duty.  So  far  as  public  policy  is 
concerned,  there  seems  to  be  but  little  reason  for  not  holding 
both  to  the  same  rules.  It  might  be  interesting  to  follow  out 
these  analogies,  and  to  enter  upon  the  discussions  of  various 
questions,  touching  the  extent  of  the  common  law  and  statute 
liabilities  of  these  companies,  and  the  extent  of  the  right  and 
power  of  these  companies  to  limit  their  liabilities  by  notice  or 
conditions,  apparently  assented  to  by  the  other  party. 

But  the  case  before  us  does  not  require  this  extended  examina- 
tion. It  presents  to  us  the  single  question,  whether  this  condi- 
tion is  one  which  the  company  could  rightfully  impose  upon  its 
undertaking. 

We  are  satisfied  that  telegraph  companies,  like  all  other  cor- 
porations and  individuals,  may  prescribe,  adopt  and  enforce 
reasonable  rules  and  regulations  for  the  convenient  and  prompt 
and  satisfactory  performance  of  their  duties  and  obligations, 
not  inconsistent  with  that  performance.  We  think  they  may  go 
further  and  establish  stipulations  and  regulations,  to  some  ex- 
tent restraining  and  limiting  their  common-law  liabilities,  made 
known  to  and  directly  or  indirectly  assented  to  by  those  em- 
ploying them. 

We  are  equally  well  satisfied  that  there  is  a  limit  to  this  power 
of  avoidance  of  legal  liabilities.  It  does  not  rest  with  such  com- 
panies to  fix  these  conditions,  absolutely,  by  which  they  may 
avoid  duties  and  responsibilities,  by  their  mere  will,  or  by  their 
views  of  self-interest,  or  desire  to  shield  the  company  or  its  offi- 
cers from  the  direct  consequences  of  neglect  or  carelessness. 

The  public  and  those  who  employ  these  agencies  to  perform 
important  services  have  rights,  which  cannot  be  ignored  or  avoid- 
ed by  stipulations  made  by  interested  parties.  When  a  company 
assumes  the  position  of  offering  its  services  generally,  to  all  who 
may  apply,  under  its  character  of  a  public  corporation,  it  does 
not  stand  exactly  in  the  same  position  as  private  individuals 
contracting  in  a  single  matter,  on  tenns  and  conditions  mutual- 
ly agreed  upon  for  that  particular  case. 

The  discussions  in  the  text-books  and  in  the  decided  cases 
have  led  to  the  conclusion,  that  while,  in  the  first  instance,  the 
company  may   make   its  rules  for  regulation  of  its  business, 
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and  for  the  limitation  of  its  liability,  those  rules  must  be  reason- 
able, in  view  of  all  the  circumstances,  and  of  the  nature  of  the 
business,  its  risks  and  responsibilities,  the  necessity  of  securing 
to  the  public,  who  may  have  occasion  to  use  this  means  of  trans- 
portation, a  reasonable  protection  against  neglect  or  fraud  or 
want  of  due  care  and  effort,  to  perform  punctually  and  correctly 
the  act  undertaken. 

The  company  is  not  the  ultimate  judge  of  the  reasonableness 
of  an  adopted  rule.  And  in  this  single  proposition  lies  the  gist 
of  the  whole  matter.  The  court  must  determine  in  every  case 
when  the  question  is  directly  raised,  whether  the  particular  re- 
striction or  qualification  is  a  reasonable  exercise  of  the  powers 
residing  in  the  company.     .     .     . 

The  single  question  on  this  part  of  the  case  is  whether  the 
stipulation,  recited  in  full  at  the  commencement  of  this  opinion, 
is  a  reasonable  one,  or  one  which  the  company  could  lawfully 
impose  as  a  condition  of  the  contract. 

After  a  careful  reading,  it  seems  difficult  to  give  any  other 
construction  to  this  clause  than  a  general  and  unlimited  ex- 
emption from  all  and  any  liability  beyond  the  sum  paid.  It  is 
not  limited  to  those  cases  where  reasonable  care  and  attention 
might  not  prevent  mistakes  or  delays.  It  makes  no  reference  to 
the  subtle  and  mysterious  agency  employed  in  the  transmission 
of  messages,  or  to  the  peculiar  liability  to  error  in  the  work  of 
the  operator.  As  before  stated,  this  provision,  in  relation  to 
night  messages,  does  not  require  the  repeating  of  telegrams  sent, 
before  a  liability  should  attach.  It  simply  and  nakedly  exon- 
erates the  company  from  all  liability  (except  for  the  fee  paid) 
for  any  and  all  mistakes  in  the  transmission  of  the  message — 
and  for  all  delays  in  transmitting — and  all  delays  in  delivery,  or 
even  non-delivery,  of  the  telegrams.  These  items  seem  to  include 
all  the  cases  of  neglect,  want  of  care  or  attention,  of  which  the 
company  can  be  guilty,  in  reference  to  the  performance  of  their 
duties  and  obligations  under  the  contract.  Even  gross  negli- 
gence and  the  want  of  the  lowest  degree  of  care  are  protected 
from  complaint,  although  affirmatively  proved  by  the  other 
party.  The  operator  may,  from  sleepiness  or  haste  to  close  for 
the  night,  prefer  to  pay  back  the  trifle  paid,  and  leave  the  mes- 
sage unsent.     Or  a  message  may  have  been  carelessly,  or  evea 
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wantonly,  thrown  into  the  waste  basket,  and  never  sent,  or  if 
sent  it  may  have  been  treated  in  the  same  manner  at  the  office 
of  reception,  and  never  delivered  to  a  carrier,  or  if  so  delivered, 
it  may  have  been  thrown  aside  or  destroyed  by  the  carrier  to  save 
himself  labor  or  trouble.  And  the  sender,  under  this  rule,  must 
be  debarred  from  all  remedy  beyond  a  repayment  of  the  few 
cents  paid.  This  is  not  the  establishment  of  a  rule  or  rules  for 
the  management  of  the  business  which  are  reasonable  and  proper 
for  the  orderly  conducting  of  its  business,  or  to  protect  the  com- 
pany against  unfair  or  unreasonable  claims.  In  this  case  no 
attempt  is  made  to  excuse  the  non-delivery ;  but  a  liability  is  ad- 
mitted. 

We  think  this  stipulation  is  not  reasonable,  for  it  does  not 
come  within  an  established  principle,  applicable  to  employments 
of  this  nature,  whether  called  public  or  private.  It  goes  alto- 
gether too  far  in  attempting  to  cover  all  possible  delinquencies. 
*'A  party  cannot  in  such  a  way  protect  himself  against  the  con- 
sequences of  his  own  fraud  or  gross  negligence,  or  the  fraud  or 
gross  negligence  of  his  servants  and  agents."  Ellis  v.  The 
American  Tel.  Co.,  13  Allen,  234.  In  the  case  of  Birney  v.  New 
York  &  Wash.  Tel.  Co.,  18  Md.  341,  81  Am.  D.  607,  the  court 
says  that  courts  and  legislatures  have  been  liberal  in  allowing 
companies  to  provide  against  such  risks  as  arise  out  of  atmos- 
pheric influences  and  kindred  causes.  At  this  point  they  have 
properly  stopped.  To  permit  them  to  contract  against  their 
own  negligence  would  be  to  arm  them  with  a  most  dangerous 
power;  one,  indeed,  that  would  leave  the  public  almost  reme- 
diless. It  must  be  borne  in  mind  that  the  public  have  but  little 
choice  in  the  selection  of  the  company  which  is  to  perform  the 
desired  service.  They  do  not  select  the  agents  or  employees,  nor 
can  they  remove  them.  They  are  bound  to  take  the  company  as 
they  find  it,  and  to  commit  to  its  agents  their  messages,  however 
valuable  they  may  be.  Such  being  the  case,  public  policy,  as 
well  as  commercial  necessity,  require  that  companies  engaged  in 
telegraphing  should  be  held  to  a  high  degree  of  responsibility. 

We  restate  our  propositions  and  conclusions  on  this  part  of 
the  ease  in  order  to  prevent  any  misapprehension  of  the  extent 
and  limitations  of  the  rules  laid  down. 

1.     This  company,  and  all  others  of  a  like  nature,  offering  and 
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undertaking  to  perform  acts  or  services  for  all  applicants,  at 
fixed  rates,  exercise,  at  least,  a  quasi  public  emplojonent. 

2.  Such  company,  may  adopt  and  enforce  reasonable  rules 
and  regulations  for  the  convenient  and  prompt  and  satisfactory 
performance  of  the  act  or  duty  undertaken. 

3.  This  right  in  the  company  is  not  absolute  and  unlimited; 
but  such  rules  are  subject  to  the  test  of  reasonableness  in  view 
of  the  rightful  claims  of  public  policy  and  private  rights,  and 
the  enforcement  of  the  obligation  of  good  faith  and  honest  ef- 
fort to  perform. 

4.  The  test  must  be  applied  by  the  court,  whenever  the  ques- 
tion arises  on  the  validity  of  any  such  regulation,  according  to 
the  rule  before  stated. 

5.  A  rule,  or  stipulation,  like  the  one  in  question  which  covers 
all  possible  delinquencies,  mistakes,  delays,  or  neglects  in  trans- 
mitting or  in  delivering  or  not  delivering  a  message,  from  what- 
ever cause  arising,  is  not,  for  the  reasons  before  stated,  a  reason- 
able regulation  within  the  legal  rule. 

6.  Such  a  rule  is  not  saved  from  these  objections,  by  the  con- 
dition of  a  liability  to  repay,  if  required  by  the  sender,  of  the 
trifle  paid  to  them.  It  is  a  mere  evasion  of  the  legal  liability 
and  is  never  the  measure  of  damages  for  non-performance  of 
a  contract  of  this  kind. 

It  is  an  insufficient  and,  therefore,  an  unreasonable  stipulation. 
and  cannot  save  the  otherwise  clearly  objectionable  condition  of 
which  it  is  a  part. 

Another  question  is  presented  relating  to  the  rale  of  damages. 
It  is  agreed,  according  to  the  report  of  the  case,  that  if  the 
plaintiffs  are  entitled  to  recover  a  greater  sum  (than  forty-eight 
cents)  as  special  damages  upon  the  facts  aforesaid,  this  court 
is  to  determine  the  rule  upon  which  damages  shall  be  assessed. 

The  measure  of  damages  in  cases  of  this  kind  has  been  much 
discussed  in  the  text-books  and  decisions  in  this  country  and  in 
England.  It  would  seem  to  be  impracticable  to  attempt  to  lay 
down  any  single  and  simple  rule,  which  can  be  made  to  apply, 
without  qualification,  to  every  case.  There  are,  however,  certain 
general  principles  which  may  be  considered  as  applicable,  gen- 
erally to  these  cases,  and  to  be  now  quite  well  established. 

Before  considering  these  principles,  with  these  qualifications 
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and  limitations,  it  may  be  well  to  examine  the  character  and 
exact  extent  of  the  message  in  the  case  before  us.  We  may  then 
be  better  able  to  appjy  the  rules  established  or  admitted,  to  this 
particular  case.  For  it  is  the  rule  for  this  case,  that  we  are 
called  upon  to  define. 

We  assume  that  the  plaintiffs  can  prove  that  the  firm  in  Balti- 
more, to  whom  the  telegram  was  addressed,  had  offered  and 
agreed  to  sell  a  cargo  of  corn  at  ninety  cents  per  bushel  to  the 
plaintiffs;  that  the  telegram  contained  notice  of  acceptance  of 
the  proposition;  that  the  condition  named,  "if  you  can  secure 
freight  at  ten"  (cents),  could  have  been  complied  with,  if  the 
message  had  been  delivered  when  it  should  have  been;  that,  if 
it  had  been  thus  delivered,  the  bargain  would  have  been  closed, 
and  the  plaintiffs  would  at  that  moment  have  obtained  the  cargo 
at  ninety  cents  per  bushel,  with  freight  at  ten  cents. 

The  pecuniary  value,  then,  of  this  telegraphic  message  was 
in  this,  that  it  contained  a  part  of  a  contract,  and  that  the  final 
and  binding  and  effectual  act,  by  which  the  bargain  would  be- 
come operative  and  complete.  It  seems  clear  that  such  a  message 
has  a  distinctive  and  clear  pecuniary  value,  and  demands  of  the 
party  who,  for  a  reward,  undertakes  to  convey  it,  knowing  its 
contents,  the  same  care  and  diligence;  and  that  he  is  subject, 
at  least,  to  like  rules  and  liabilities,  as  if  he  (not  being  a  com- 
mon carrier),  had  undertaken  to  transport  an  article  of  mer- 
chandise. 

On  its  face  it  gives  clear  intimation  that  it  is  of  a  business 
character,  relating  to  a  distinct  and  specific  contract,  and  that, 
according  to  the  well-known  custom  of  merchants,  it  must  have 
been  understood  by  the  operator  or  agent  as  an  acceptance  of  an 
offer  to  sell  a  cargo  at  the  price  named,  if  freight  at  ten  cents 
could  be  procured. 

In  this  respect  it  differs  from  a  class  of  cases  to  be  found  in 
the  reports,  where  the  message  was  so  brief  or  enigmatical,  or  so 
obscure,  that  it  gave  the  operator  no  notice  that  it  was  of  any 
value  pecuniarily. 

It  differs  also  from  another  class  in  this,  that  it  is  not  a  gen- 
eral order  to  buy,  if  thought  best,  or  if  market  had  an  upward 
tendency,  or  if  there  was  a  probable  chance  of  profit,  or  any  like 
condition.    This  telegram  is  a  distinct  acceptance  of  an  offer,  at 
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a  fixed  price,  of  a  cargo.  Its  binding  efficacy  was  not  dependent 
upon  any  contingency,  or  rise  or  fall  in  the  market.  If  it  had 
been  duly  delivered,  the  plaintiffs  would  have  been,  at  that  mo- 
ment, the  purchasers  and  owners  at  Baltimore  of  a  cargo  of 
corn  at  ninety  cents,  with  freight  at  ten  cents.  It  was  not  de- 
livered, and  the  plaintiffs  were  not  at  that  time  and  place  such 
owners,  as  between  the  plaintiffs  and  defendants,  the  plaintiffs 
were  entitled  to  be,  at  such  price.  They  would  have  been  such, 
but  for  the  neglect  of  the  defendants.  What  is  the  measure  of 
damages?  Clearly  not  the  price  paid  for  the  transmission  only. 
Paying  that  back  would  be  rather  in  the  nature  of  a  rescission 
of  the  contract,  than  damages  for  its  non-performance.  And 
we  have  before  determined,  that  the  special  condition  was  not 
binding  so  as  to  exonerate  from  all  other  damages  occasioned  by 
neglect  or  want  of  common  care  and  attention  in  the  perform- 
ance of  the  contract  and  duty  assumed. 

A  more  difficult  question  arises  in  fixing  an  exact  rule  in  de- 
termining the  amount  of  damages  in  this  case. 

The  general  rule  is  familiar,  and  is  among  the  rudimental 
axioms  of  the  law. 

In  this  State,  the  general  doctrine  was  laid  down  at  an  early 
day  in  Miller  v.  Mariner's  Church,  7  Greenl.  51,  20  Am.  D.  341, 
in  an  opinion  of  the  court  drawn  by  Mr.  Justice  Weston  in  his 
usually  clear,  discriminating,  and  accurate  style,  and  precision 
in  use  of  language.  ' '  In  general,  the  delinquent  party  is  holden 
to  make  good  the  loss  occasioned  by  his  delinquency.  But  his 
liability  is  limited  to  direct  damages,  which,  according  to  the 
nature  of  the  subject,  may  be  contemplated  or  presumed  to  re- 
sult from  his  failure.  Remote  or  speculative  damages,  although 
susceptible  of  proof,  and  deducible  from  the  non-performance, 
are  not  allowed.  And  if  the  party  injured  has  it  in  his  power 
to  take  measures  by  which  his  loss  is  loss  aggravated,  this  will 
be  expected  of  him.  If  the  party  entitled  to  the  benefit  of  a 
contract  can  protect  himself  from  loss,  arising  from  a  breach, 
at  a  trifling  expense,  or  with  reasonable  exertion,  he  is  bound 
to  do  so. " 

The  above  extract,  as  it  seems  to  us,  contains  "the  substance 
of  the  whole  law  applicable  to  this  subject,  and  the  germ  from 
which  long  chapters  and  long  opinions  have  been  expanded.    It 
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is  constantly  cited  as  an  early  and  authoritative  statement  o5 
the  legal  rule  on  this  subject.     .     .     . 

Now,  in  the  case  before  us,  the  plaintiffs  should  have  had,  at 
the  time  when  the  dispatch  should  have  been  delivered,  a  cargo 
at  ninety  cents  and  freight  at  ten  cents.  The  natural  consequence 
of  this  neglect,  one  which  might  well  be  anticipated  or  be  in 
contemplation  of  the  parties,  was  that  the  bargain  would  be 
lost,  and  that  the  cargo  might  be  sold  to  other  parties,  or  the 
seller  would  decline  to  accept  a  repetition  of  the  offer,  after- 
ward, at  same  price.  Plaintiffs  wanted  the  cargo  and  had  a  right 
to  have  it  at  the  price  named.    What  was  the  damage  ? 

Here  comes  in  the  second  proposition  in  Miller  v.  Mariner's 
Church,  viz.,  that  the  party  should  not  at  once  abandon  all  at- 
tempts to  procure  the  corn,  and  rest  upon  a  claim  for  indefinite 
and  possible  profits  which  he  might  have  made  by  a  rise  in  the 
market,  if  he  had  obtained  the  article  at  the  time,  but  must  use 
reasonable  diligence,  after  notice  of  the  failure,  to  procure  the 
same  quantity,  and  the  lowest  freights,  at  the  then  market 
rates. 

The  sum,  therefore,  which  would  be  a  compensation  for  the 
direct  loss  and  injury  sustained  by  the  non-delivery  of  this  mes- 
sage, is  the  difference  (if  at  a  higher  rate)  between  the  ninety 
cents  named  and  the  sum  which  the  plaintiffs  were  or  would 
have  been  compelled  to  pay  at  the  same  place,  in  order,  by  due 
and  reasonable  diligence,  after  notice  of  the  failure  of  the  tele- 
gram, to  purchase  the  like  quantity  and  quality  of  the  same 
species  of  merchandise,  ajid  the  same  rule  applies  to  any  increase 
of  freight  from  the  sum  named,  if  it  be  shown  that  the  corn 
could  have  been  shipped  by  the  sellers,  at  that  rate,  if  the  tele- 
gram had  been  duly  received.     .     .     . 

Appleton,  C.  J.,  delivered  a  dissenting  opinion. 
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